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AGENDA 
Thursday, January 29,2009 

Friday, January 30,2009 
9:00 a.m. to 3:00 p.m. 

(or at the conclusion of the Application Review Committee 
meeting until the conclusion of business) 

Thursday, January 29,2009 4:30 p.m. 

1. Call to Order / Roll Call 

2. Introduction and Swearing In New Board Member 

3. Update on Federation of State Medical Boards (FSMB) - Dr. Schneidman and 
Dr. Benjamin 

Friday, January 30.2009 9:00 a.m. 

4. Call to Order 1 Roll Call 

5. Approval of Minutes from the November 6-7.2008 meeting 

6. Public Comment on Items not on the Agenda 

The mission of the Medical Board of California is to protect healthcare consumers through the proper licensing and regulation of 
physicians and surgeons and certain allied healthcare professions and through the vigorous, objective enforcement of the Medical 

Practice Act, and to promote access to quality medical care through the Board's licensing and regulatory functions. 
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7. President's Report 

8. Executive Director's Report - Ms. Johnston 
A. Budget Overview and Staffing Update 
B. Update on Board Mandated Reports 

9. Presentation on Physician Assessment and Clinical Education (PACE) - Dr. Norcross 

10. Ethical Decision Making for Regulators - Ms. Scuri 

11. Board Member Disclosure of Communications Discussion - Dr. Fantozzi 

12. PACT Agreement - Dr. Fantozzi 

13. Discussion of Report on Malpractice Insurance for Physicians Offering Voluntary Unpaid 
Services - Ms. French and Ms. Kirchmeyer 

14. California Research Bureau Report on Public Disclosure - Ms. Kirchmeyer 

15. Legislation - Ms. Whitney 
A. Status of Regulatory Action 
B. Legislation and Proposals 

16. Consideration of Refbnd or Credit of Licensing Fees paid in FY 08/09 - Mr. 
Schunke and Ms. Whitney 

11: 30 a.m. Lunch Presentation 
17. Standard of Care Training - Mr. Adler 

12:15 p.m. or Upon Conclusion of Lunch Presentation 
18. Enforcement Chiefs Report - Ms. Threadgill 

A. Approval of Orders Restoring License Following Satisfactory Completion of 
Probation, Orders Issuing Public Letter of Reprimand, and Orders for License 
Surrender During Probation 

B. Enforcement Program Update 
C. Expert Reviewer Survey and Expert Utilization Report Updates 
D. Expert Reviewer Guidelines and Instructions 
E. Disciplinary Guideline Update 

19. Vertical Enforcement Update - Ms. Threadgill and Mr. Ramirez 

20. Licensing Chiefs Report - Ms. Pellegrini 
A. Licensing Program Update 
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Midwifery Advisory Council Report - Ms. Pelligrini and Ms. Gibson 
A. Remedial Training as a Term of Probation 

Written Examination Passing Scores - Ms. Scuri and Mr. Heppler 

Consideration of Proposal to Amend Continuing Medical Education Audit Regulations - 
Ms. Pellegrini and Ms. Scuri 

Action on Recommendations of Application Review Committee - Dr. Gitnick 

California Physician Corps Program Update - Ms. Yaroslavsky 

Education Committee Update - Ms. Yaroslavsky 

Wellness Committee Update - Dr. Duruisseau 

Physician Assistant Committee Update - Dr. Low 

Access to Care Committee Update - Dr. Gitnick 

Agenda Items for May 7-8, 2009 Meeting 

Election of New Board President 

Adi ournrnent 

NOTICE: The meeting is accessible to the physically disabled. A person who needs disabili@-related accommodations or modifications to participate in the 
meeting shall make a request to the Board no later than f ive working days before the meeting by contaciing Cheryl Thompson at (916) 263-2389 
or sending a written request to Ms. Thompson at the Medical Board of California, 2005 Evergreen Street, Suite 1200, Sacramento, CA 95815. 

Requests for further information should be directed to the same address and telephone number. 
Meetings of the Medical Board of California are open to the public except when specifically noticed otherwise in accordance with the Open Meetings Act. 
The audience will be given appropriate opportunities to comment on any issue presented in open session before the Board, but the President may apportion 

available time among those who wish to speak. 
......................... 

For additional information call (916) 263-2389. 

2005 Evergreen Streysuite 1200, Sacramento, CA 95815 (916) 263-2389 Fax: (916) 263-2387 www.rnbc.ca.gov 



"L".- -.-- 
AGENDA ITEM 5 

STATE AND CONSUMER SERVICES AGENCY- Department of Consumer Affuirs ARNOLD SCHWARZENEGGER, Governor 

MEDICAL BOARD OF CALIFORNIA 
Executive Office 

Sheraton Suites San Diego 
701 A Street 

San Diego, CA 

November 6-7,2008 

MINUTES 

In order to remain consistent with the record, the agenda items presented in these minutes 
are listed in the order discussed at the November 6-7,2008 meeting. 

Agenda Item 1 Standard of Care Training 

Due to scheduling constraints, the Standard of Care Training was postponed to the January 2009 
Board meeting. 

Agenda Item 2 Call to Order/ Roll Call 

Dr. Fantozzi called the meeting of the Medical Board of California (Board) to order on 
November 6,2008 at 4:05 p.m. A quorum was present and notice had been sent to interested 
parties. 

Members Present: 
Richard Fantozzi, M.D., President 
Hedy Chang 
John Chin, M.D. 
Shelton Duruisseau, Ph.D. 
Gary Gitnick, M.D. 
Mary Lynn Moran, M.D. 
Janet Salomonson, M.D. 
Gerrie Schipske, R.N.P., J.D. 
Barbara Yaroslavsky 
Frank V. Zerunyan, J .D. 
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Members Absent: 
Reginald Low, M.D. 

Staff Present: 
Barbara Johnston, Executive Director 
Kimberly Kirchmeyer, Deputy Director 
Candis Cohen, Public Information Officer 
Janie Cordray, Research Specialist 
Randy Freitas, Business Services Office 
Abbie French, Telemedicine and Special Projects Manager 
Kurt Heppler, Staff Counsel 
Annando Melendez, Business Services Office 
Kelly Nelson, Legislative Analyst 
Debbie Pellegrini, Chief of Licensing 
Regina Rao, Business Services Office 
Paulette Romero, Associate Analyst 
Kevin Schunke, Regulation Coordinator 
Anita Scuri, Senior Legal Counsel, DCA Legal Office 
Cheryl Thompson, Executive Assistant 
Renee Threadgill, Chief of Enforcement 
Linda Whitney, Chief of Legislation 

Members of the Audience: 
Elizabeth R. Becker, Inner Solutions for Success 
Julie DYAngelo Fellmeth, Center for Public Interest Law 
Meredith DYAngelo, Center for Public Interest Law 
Tara Kittle, Blue Diamond Corporation 
Patrick McKenna, Center for Public Interest Law 
Brett Michelin, California Medical Association 
Anthony Williams, California Medical Association 

Agenda Item 4 Legislation 

A. Status of Regulatory Action 

Ms. Linda Whitney, Chief of Legislation, directed the Board Members to page 71 of their agenda 
packets to view the Status of Pending Regulations. Ms. Whitney added that the Continuing 
Medical Education Requirement regulations went to the Office of Administrative Law on 
October 30, 2008; staff expects to hear from their office by the end of November if there are any 
issues. 
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B. 2008 Legislation and Implementation 

Ms. Whitney directed Board Members to the front page of the legislative packet listing all of the 
tracker bills. 

Ms. Whitney began by referencing bills that are now dead: 

AB 2398 (Nakanishi) - Cosmetic Surgery: employment of physicians 
SB 1294 (Ducheny) - Employed Physicians: pilot project expansion 
SB 1454 (Ridley-Thomas) - Advertising, OSM, Cosmetic Surgery Standards 

Ms. Whitney indicated the following bills had been vetoed with the veto message from the 
Governor appearing in their legislative packets: 
AB 214 (Fuentes) - Physician Health Program Act of 2008 
AB 2543 (Berg) - Loan Repayment Program: geriatric work force 
AB 2649 (Ma) - Medical Assistants: authorized services 
AB 2968 (Carter) - Cosmetic Surgery: physical examination 
AB 2969 (Lieber) - Workers' Compensation: medical treatment utilization reviews 
SB 1394 (Lowenthal) - Lapse of Consciousness: reports to DMV 
SB 141 5 (Kuehl) - Patient Records: disclosure of retention period 

Next, Ms. Whitney discussed vetoed bills which require Board action: 

AB 547 (Ma) - Cap on Fees. This bill was a result of a fiscal audit by the Bureau of State 
Audits where it concluded that the Board had excess in its reserves and should pursue a 
reduction. The bill would have established a cap on the physician licensing fee. The Board had 
previously taken a "support if amended" position. Staff recommended that the Board seek 
legislation in 2009 to establish a cap on the licensing fee and allow a fund reserve of between 2 
and 6 months. Barbara Yaroslavsky made a motion to accept staffs recommendation to seek 
legislation on a cap of licensing fees; seconded; motion carried. 

AB 2442 (Nakanishi) - MBC: peer review proceedings. This was a Board sponsored bill 
which, in light of the sunset of the Medical Board's Diversion Program, would have repealed 
sections 821.5 and 821.6 in the Business and Professions Code (B&P Code) which require health 
entities to report physicians under investigation to the Diversion Program. A motion was made 
to authorize staff to include language to repeal B & P Code 821.5 and 821.6 in the Board's 
Omnibus bill for 2009; the motion was seconded and carried. 

A second part of AB 2442 related to the transfer of $500,000 to the Health Professions Education 
Foundation for the Physician Loan Repayment Program. Two bills have recently passed which 
will provide permanent funding for the Loan Repayment Program at a minimum of two to four 
million dollars per year. Ms. Yaroslavsky made a motion to accept staffs recommendation that. 
the Board not pursue legislation in 2009 regarding this issue; s/Gitnick; motion carried. 
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AB 2443 (Nakanishi) - MBC: physician well-being. This Board-sponsored bill would have 
required the Medical Board to establish a program to promote well-being of medical students, 
post-graduate trainees, and licensed physicians. The bill was referred to the Wellness Committee 
for discussion and a recommendation. Dr. Duruisseau, Chair of the Wellness Committee, noted 
the Committee membership was mainly volunteers and the resources to support the Committee 
are not being diverted fiom enforcement and other regulatory priorities. 

The Wellness Committee recommended the Board sponsor this bill again in 2009. Laurie Gregg, 
M.D., a member of the Wellness Committee, volunteered to assemble additional information and 
statistics documenting the benefits of physician wellness. The Committee believes that it is 
within the charge of the Medical Board to address this issue in order to improve the health care 
that is delivered to consumers. Dr. Duruisseau made a motion to seek legislation for the 
physician well-being program; s/Yaroslavsky. 

Mr. Zerunyan asked if anyone discussed with the Governor's office the reason behind the veto 
and the intention of the committee to resubmit the bill. Dr. Fantozzi indicated that given the 
budgetary environment at the time the bill was put forward, it was viewed as a cost issue and 
possibly negatively impacted the Board's other obligations. 

Mr. Zerunyan felt the Governor's position was quite clear and it did not make sense to resubmit 
the same thing unless the Board had discussion with the Governor's office to ensure all parties 
are in agreement. Dr. Fantozzi suggested, should the Board vote to resubmit the bill, the 
language of the bill be revisited. He noted the medical schools and residency programs are 
already doing something to address physician wellness, and the Board must choose a target 
audience for the message. He asked if the Board was to resubmit the bill that the language be 
clarified and softened to avoid any ambiguity that might invite unnecessary disagreement or 
ambivalence. 

Dr. Gitnick asked about the financial impact of the bill on the state's budget and where the 
funding comes from. Ms. Whitney responded that the bill clearly stated there would be no cost 

' 

to the state since any costs would be absorbed. Dr. Duruisseau and Dr. Gregg have offered to 
work with Ms. Whitney in meeting with legislative or Governor's staff and consultants to see if 
language can be developed that will satisfy the administration so the Board may move forward on 
the wellness bill. 

Public comment was heard from Julie D'Angelo Fellmeth, Center for Public Interest Law 
(CPIL), who mentioned that SB 1441 (Ridley-Thomas) begins by making a statement of 
legislative findings, which sets up the reason for the bill. She agrees with Mr. Zerunyan that 
good communication with the administration on the reason for the bill is essential, but she 
believes it would be beneficial to set forth the abstracts or citations of the studies that 
demonstrate the linkage between lack of physician wellness and poor patient care or harm in 
order to be included in the legislative analysis. 

The motion to resubmit the Physician well being legislation carried. 
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SB 1526 (Perata) - Polysomnographic Technologists Registration. The Board previously had 
voted "neutral" on the bill. Although it was vetoed, the sponsor intends to resubmit this bill 
which certifies polysomnographic technologists. The Board did not have to take a position on 
the bill at this time. 

SB 1779 (B&P Committee) - Healing Arts: Omnibus. This bill carried a variety of the 
Medical Board's proposals for "clean up" and technical amendments. Ms. Whitney asked for 
approval to move forward with the language in an Omnibus bill for the 2009 legislative session 
and to add the previously approved B&P Code Sections 821.5 and 821.6. MISIC (Yaroslavsky, 
Chang). 

Ms. Whitney directed Board members back to their legislative packets to review the 
implementation of those bills that were signed by the Governor: 

AB 2439 @e La Torre) - Loan Repayment Program: mandatory fees. This bill assessed a 
$25 fee to all licensees and applicants, with the money being used for the Physician Loan 
Repayment Program. To make sure licensees are informed of this change, an article will appear 
in the Board's January newsletter, licensing forms are being revised, and frequently asked 
questions are being developed. Applicants whose paperwork is received at the Board after 
January 1,2009 will be required to pay the $25 fee. Renewal notices that are mailed out after 
January I ,  2009 (April renewals) will include this new fee. 

AB 2444 (Nakanishi) - MBC: PLR with Education. This Board-sponsored bill allows for 
public letters of reprimand to include an educational requirement. Physicians will be notified of 
the change in the Board's newsletter. Enforcement staff is developing the procedures for 
identifying which cases will have education and training requirements added. 

AB 2445 (Nakanishi) - MBC: licensing PLR. This Board-sponsored bill allows the Licensing 
Program to issue public letters of reprimand. Again, notification of the change will be included 
in the Board's newsletter. Licensing staff is working on the process and criteria for determining 
which minor violations would apply. 

AB 2482 (Maze) - Physician Assistant: continuing education. Dr. Low discussed the 
implementation of this bill during his update of the Physician Assistant Committee. 

AB 2637 (Eng) - Dental Auxiliaries. This bill allows the Dental Board to issue a Dental 
Sedation Assistant Permit which requires certain levels of training and dentist oversight. The 
Board had a watch position on this bill. 

AB 2747 (Berg) - End-of-Life Care. This bill requires when an attending physician diagnoses 
that a patient has a terminal illness the physician must provide the patient with an opportunity to 
receive information and counseling regarding legal end-of-life care options. This information 
will appear in the Board's newsletter and on the Board's website with appropriate links to make 
sure physicians have the appropriate information to provide to their patients. 
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SB 797 (Ridley-Thomas) - VE Extension. Discussion regarding this bill occurred during 
legislative proposals. 

SB 963 (Ridley-Thomas) - Regulatory Boards: Operations. When first presented, the Board 
had many concerns about this bill which revised the entire sunset review process. In its final 
Form, the bill makes various changes to sunset review that do not specifically apply to the Board; 
all of the provisions the Board took issue with were removed. 

SB 1379 (Ducheny) - Loan Repayment: permanent funding source. This bill provides 
permanent funding to the Physician Corp Loan Repayment Program from the Department of 
Managed Health Care via their fines and penalty assessments. Information will be provided in 
the Board's newsletter, and no other implementation on the part of the Board is required. 

SB 1406 (Correa) - Optometry. The Board had taken an oppose position on this bill. The bill 
allows an optometrist to diagnose and treat diseases of the eye and prescribe lenses and devices. 
It also deals with glaucoma diagnosis and sets up a Glaucoma Diagnosis and Treatment Advisory 
Committee. The committee will recommend appropriate cuniculum for case management of 
patients diagnosed with glaucoma. The committee will be composed of two optometrists certified 
to treat glaucoma, an optometrist who educates optometry students in glaucoma, and three 
physicians. Their report will be submitted to the Department of Consumer Affairs, Office of 
Exam Resources, by July 1, 2009. Staff will be tracking the submission of the report and its 
findings and will bring the information back to the Board. 

SB 1441 (Ridley-Thomas) - Task Force: address standards for impaired professionals. 
Even though the Board does not have a substance abuse program, the Board will be involved in 
developing standards since all healing arts boards have been requested to participate in the task 
force. 

SJR 19 (Ridley-Thomas) - Health Professionals: torture. This resolution requires the Board 
to notify its licensees via various notification channels that they should not be involved in torture 
or cruel or inhuman treatment of persons. 

Dr. Gitnick returned to AB 2747 - End of Life Care, asking if the California Medical Association 
(CMA) had a position on the bill. Brett Michelin, CMA, stated CMA took a support position on 
the bill after significant amendments, in the belief the bill does not mandate any activity 
physicians practicing in this area do not already comply with. 

Dr. Gitnick shared, in his view, it is appropriate for physicians and medical schools to teach and 
practice medicine, but he objects to the legislative practice of medicine. He is concerned if he, as 
a patient's physician, decides in his best judgment a patient or a patient's family might actually 
be harmed by providing information on legal end of life care options and chooses not to provide 
it, what consequences would befall him. Mr. Michelin clarified the information is only mandated 
to be provided upon request of the patient; most physicians would answer the patient's question 
and then give their professional judgment on what is the best course to pursue. 
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C. 2009 Legislation and Proposals 

Ms. Whitney directed members to the last tab of their legislative packet to view the legislative 
proposals for 2009. The Board has already approved staff members moving forward with 
proposals dealing with certified medical records, development of initial limited license, and the 
use of "M.D" by residents. Staff is researching how other boards throughout the country deal 
with these issues. Once complete, meetings will be held with interested parties to help formulate 
the legislative language. 

Item number 9 in the legislative packet relates to sunset review and the extension of the Board. 
The Board, or the regulatory function of the Board, is set to become inoperative on July 1,201 0 
and will be repealed on July 1,20 1 1. SB 963 had the extension of the Board for another year 
while the legislature and administration determined how the sunset process would be reformed. 
Unfortunately, the final version of the bill did not specifically apply to the Medical Board and 
these dates still stand. The Senate Business and Professions Committee staff may include an 
extension in its 2009 bill to give the Medical Board an additional year before sunset. Ms. 
Yaroslavsky made a motion to give approval to staff continue to work with the Committee to 
determine how to proceed to ensure sunset is extended; the motion was seconded and carried. 

Item number 10, the sunset of the pilot Vertical Enforcement Program must be addressed. A 
review of the program will be conducted with a July 1,2009 due date. A place holder is 
necessary in case the Board decides to extend or change the pilot program. Ms. Yaroslavsky 
made a motion to direct staff to seek place holder legislation for the Vertical Enforcement 
Program or to incorporate the findings and recommendations for Vertical Enforcement into the 
sunset review legislation; motion was seconded and carried. 

Item number 1 1 would require reporting at time of renewal of any criminal, civil, or disciplinary 
action. This proposal would require a physician to check off a box or make a comment on the 
renewal form. 

Ms. Anita Scuri, Supervising Legal Counsel, stated it would be important to consider if failure to 
answer the proposed question on criminal, civil, or disciplinary activity would prohibit the 
renewal. 

Dr. Fantozzi asked if there was also a potential bill being generated from the Department of 
Consumer Affairs (DCA) regarding this issue. Ms. Whitney responded if the DCA was working 
toward a legislative proposal for the entire department the Board would certainly want to join in 
on the legislation, however, she would need the Board's approval to agree to a particular 
proposal. 

Ms. Schipske made a motion to direct staff to seek legislative authority to gather this information 
from each physician at time of renewal; the motion was seconded and carried. 

Item number 12 would require all physicians who have an active license and have not submitted 
fingerprints to the Board to do so by January 1,2012. Ms. Whitney indicated in staffs research 
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for this proposal, they found the Board had been asking physicians for fingerprints since at least 
June of 1968, although it wasn't a requirement for licensure until 1986. Thus, the estimated 
number of licensees this proposal would affect has been revised downward from 45,000 to 
between 11,000 and 15,000. The cost to do fingerprints is $51 per licensee; the cost of staff time 
and added Attorney General time in required cases would be $143,000 to the Medical Board. 
The anticipated Attorney General time is low because of the Board's statute of limitations. 

Should the Board proceed with this proposal, the legislation could be coupled with legislation 
DCA might be considering. Ms. Schipske made a motion to direct staff to seek legislation to 
require all active physicians to be fingerprinted by their next renewal date. Dr. Gitnick seconded 
the motion. 

Dr. Gitnick asked for the CMA's view of this legislative proposal. Brett Michelin, CMA, stated 
CMA did not have an official policy on this, however, he speculated they would argue that the 
benefit of requiring 1 1,000 physicians, most of whom have probably been in practice for many 
years, to be fingerprinted is not worth the time that would be required on the off-chance there 
might be one or two physicians who might have committed a recent offense. The odds are the 
mechanisms of the Board would have already captured this information. 

Ms. Schipske mentioned the news article that appeared on the front page of the Los Angeles 
Times citing the failure of the Board of Registered Nursing (BRN) to require fingerprinting of 
registered nurses. Ms. Schipske understands the BRN is putting through emergency regulations 
to fingerprint all of its licensees and wondered why the Board could not do the same for 
physicians. 

Ms. Whitney indicated if emergency regulations are approved then this model could be used for 
the Board. It would require that the Board absorb any of the costs ($143,000) and, if the Board 
chose to, also pay for the fingerprinting of these 1 1,000 to 15,000 physicians to gain greater 
compliance. All of this would have to go through a regulatory process and the additional cost 
would be $500,000 to $700,000 depending upon the number of physicians needing 
fingerprinting. Both options would be effective by January 1,201 0, although emergency 
regulations would allow the Board to implement this probably 6 months sooner. 

Ms. Schipske asked if the DCA was moving forward to require fingerprinting on a consolidated 
basis, not just for nurses, but for all medical licensees. Ms. Whitney indicated DCA was putting 
forth a budget change proposal to cover the costs of doing this for many of the healing arts 
boards because most of them do not require fingerprinting; since the Board's costs for 
fingerprinting are so low, we may or may not be included in the DCA's proposal. 

Dr. Salomonson asked for clarification on past fingerprinting requirements; Ms. Whitney stated 
while there was wide scale compliance with fingerprinting in the past, it was not an absolute 
requirement for licensure. The Board believed it was important for consumer protection to 
request fingerprint reports; they later discovered the Board needed the authority in legislation to 
require them. 
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Ms. Yaroslavsky asked if the fingerprints were housed somewhere where they were of no use to 
anyone. Ms. Whitney explained when doctors apply for a license, they are fingerprinted and the 
information is retained by the Department of Justice. The physician's fingerprint file is marked 
so that any subsequent fingerprinting for an arrest triggers a report to the Board. 

The issue of whether the Board should absorb any or all of the costs of fingerprinting was 
discussed. Since new licensees currently pay the cost of fingerprinting, Dr. Fantozzi felt it was 
reasonable that the Board seek the authority to have the right to recover the cost from the 
physician being fingerprinted. 

Dr. Gitnick questioned the need to seek emergency regulations. Dr. Fantozzi stated in the 
interest of being in concert with the DCA and in light of the concerns Ms. Schipske raised, the 
Board would be remiss if it did not pursue emergency regulations. 

Ms. Schipske asked to amend the motion to request staff to pursue emergency regulations on 
fingerprinting if this proves appropriate; if this is not feasible, then to seek legislative authority. 
The motion was seconded and carried. 

Ms. Whitney directed the members to Item 13 in their legislative packet, B&P 801 .O1 Reporting 
Revisions. This section of law continues to be confusing to a number of reporting entities. 
Meetings have been held with hospital legal staff to clarify and work out issues. Ms. 
Yaroslavsky made a motion to direct staff to continue to work with the appropriate legal staff to 
develop language that will clarify to the reporting entities what and when the information must 
be submitted to the Board under 801.01. Dr. Gitnick seconded and the motion carried. 

Ms. Whitney provided information on two proposals the Board may wish to co-sponsor. The 
first proposal is for the Licensing /Accreditation of Outpatient Surgery Settings. A legal decision 
was made in the case of Capen v. Shewry that created an issue between licensing and 
accreditation of outpatient surgery settings. The Court's opinion stated physician owned and 
operated surgical clinics'are to be regulated by the Board; surgical clinics operated by non- 
physicians are to be regulated by the Department of Public Health. Staff believes the parties will 
come together and work on legislation in 2009. Ms. Yaroslavsky made a motion to direct staff 
to work with the Administration and interested parties to resolve this issue. Dr. Fantozzi 
appointed Dr. Moran to work with staff on this issue. The motion was seconded and carried. 

Lastly, the proposal regarding the extension of Board Members on the Health Professions 
Education Foundation (HPEF) was discussed. When the Board sponsored legislation to establish 
the California Physician Corps Program (Loan Repayment and Volunteer Program) with HPEF, 
two members of the Board were placed on the Foundation's Board. These provisions are 
repealed January 1,201 1. An evaluation is due January 1,201 0. Mr. Zerunyan made a motion to 
direct staff to work with HPEF as required in the evaluation and work to support the bill in 2010. 
The motion was seconded and carried. 

Ms. Whitney opened the floor to any additional proposals the Board Members might have. Dr. 
Fantozzi asked if Ms. Whitney had communicated our 2009 proposals to the DCA. Ms. Whitney 
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indicated that DCA legislative staff was present at today's meeting, the proposals had been 
forwarded to the DCA, and an email had been subsequently sent regarding vetoed bills. The 
DCA is aware of proposals dealing with Certified Medical Records, Development of an Initial 
Limited License, Use of M.D. by Residents and the Omnibus and Sunset proposals. 

Ms. Yaroslavsky requested legislation to clean up existing legislation on the $1000 per day fine 
on doctors for refusing to submit medical records. Ms. Scuri clarified that Ms. Yaroslavsky was 
referring to Business & Professions 2225.5 which is the section that creates one set of civil 
penalties for health care facilities and a different set of civil penalties for physicians who fail to 
produce medical records. A disparity exists between how much a hospital is fined and how much 
a doctor is fined and there is currently no cap or discretion in setting the fine for physicians. Mr. 
Zerunyan indicated the issues are two fold: the first issue is the amount set out in the statute does 
not comply with due process on the basis that it appears to be an arbitrary fine without any 
correlation to anything; the second issue relates to equal protection in that there are two different 
entities being treated differently in the same statute. Correcting these issues will allow this 
statute to be used by enforcement without it being challenged each time it comes up. 

Ms. Yaroslavsky made a motion to direct staff to work on cleaning up B&P 2225.5; the motion 
was seconded and carried. 

Agenda Item 5 Change in Effective Date of Fee Reduction Regulations 

Ms. Whitney indicated this item was being brought back to the Board because adverse comments 
were received during the regulatory process regarding the change in the effective date of the 
reduction in fees. The original effective date on the regulations was November 1, 2008; the . 

Board voted in July to amend this date to July 1, 2009. Opposition contends the elimination of 
the diversion program took effect on July 1, 2008 and any money collected thereafter violates the 
law, equaling an unfair revenue gain for the Board. A comprehensive timeline, included in the 
agenda packet, explained why the date was changed and the impact of any revisions in the 
regulatory file. 

Ms. Yaroslavsky made a motion to adopt the regulation as amended and presented at the July 
2008 meeting (the reduction in initial and renewal license fees be reduced by $22 with the 
effective date of July 1,  2009) and to direct staff to report back at the January 2009 meeting with 
a comprehensive analysis for refunding or providing a credit to those who paid the $22 between 
July 1,2008 and June 30,2009. A comprehensive discussion may take place in January and a 
determination can be made as to whether there is any desire to address the issue separate from 
this regulatory file. Ms. Schipske seconded the motion. 

During public comment, Anthony Williams from the California Medical Association (CMA) 
explained CMAYs concern was with the gap between the end of the diversion program and the 
effective date of the fee reduction; he expressed his opinion the Board seems to have devised an 
acceptable plan and CMA looks forward to working with the Board on the issue. The motion 
passed. 
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Agenda Item 6 Discussion on Board Member Administrative Procedure Manual 

Members were referred to tab 6 in their Board packets and were provided with an additional copy 
of the updated Administrative Procedure Manual showing edits. A motion was made and 
seconded to approve the revised Board Member Administrative Procedure Manual. 

Ms. Anita Scuri, DCA Legal Counsel, directed members to the General Rules of Conduct section 
on page 2 of the manual. Dr. Fantozzi stated Board policy is quite clear that Board members not 
communicate with defense counsel or interested parties on enforcement issues, but a question has 
arisen on whether Board Members can speak with advocacy groups or others on an individual 
basis. If individual members communicate with one group, all with the best of intentions and in 
the interest of education, other vested stakeholders do not have the same opportunity and are 
unaware of the conversation that took place. The concept of Bagley-Keene Open Meeting Act is 
that the Board's work be done in public. Dr. Fantozzi stated if any individual or group felt there 
was not enough time in the Board's meetings to convey their information to the Board Members, 
the information could be summarized and delivered to the Executive Office for the benefit of all 
the Board members, rather than just one or two members. 

If the Board agrees with this perspective, then Dr. Fantozzi would like it to make it a Board 
policy. If the Board does not agree with this perspective, he suggests, as a regular item for future 
meetings, a disclosure agenda item where each member relays any relevant conversations with 
interested parties. 

Ms. Schipske expressed her support of the disclosure policy since it allows the public to know 
anything being discussed with a Board Member must be publicly disclosed. Dr. Fantozzi 
clarified his position, stating if the Board had a policy that members not have these "out of turn" 
discussions, public disclosure would not be necessary. 

Ms. Scuri clarified the edits were, in fact, an expansion of the prior rule of conduct where Board 
Members were only prohibited from speaking or acting for the Board without proper 
authorization; the updated policy prohibits speaking to interested parties. 

Julie D7Angelo Fellmeth, Center for Public Interest Law, reminded the Board it is bound by the 
Bagley-Keene Open Meeting Act which requires the Board to meet and make decisions in public 
subject to public comment and scrutiny. Board business should be discussed in a public venue so 
all interested stakeholders can hear what each other has to say and are free to respond, correct 
errors, disagree, interact with and answer questions from the Board in a public setting. Board 
members should not engage in a lot of off-the-record or ex parte communications with interested 
stakeholders on matters of Board business. Ms. Fellmeth encouraged the Board Members to 
continue to follow the rules that have been followed in past years, avoiding having those kinds of 
communications. She encouraged the Board to strongly consider a disclosure requirement so that 
those communications could be put on the record and subject to discussion at a public Board 
meeting. 
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Brett Michelin, CMA, asked if the proposed modification meant members of the Board should 
not have conversations with stakeholders on any issue that is going to be before the Board; in the 
past, individual members have always been able to have such conversations. His preference is 
that members disclose any relevant information or conversations, rather than preventing the right 
to talk with any interested party all together. 

Dr. Fantozzi called for a vote, reminding members that a motion and second had been made to 
adopt the modifications to the Board Administrative Procedure Manual. The motion 
unanimously carried. 

Ms. Schipske made a motion to add an ex parte agenda item to future board meetings and to 
direct staff to report back to the Board at the January 2009 meeting on how other state boards 
deal with this issue and to provide a brief analysis of any legal or other implications. Rather than 
take a vote, Dr. Fantozzi decided to hold an agenda item on ex parte communication at the next 
Board meeting. 

Ms. Chang commented because the Board currently has only one working Panel, members on 
that Panel are heavily burdened by the workload. Dr. Fantozzi stated the lack of new 
appointments to the Board was an issue. Ms. Kirchmeyer agreed the lack of appointments was a 
problem, but added the required split of physician and public members on each panel also created 
an issue. Rotating physicians on and off the panels would not work because of instances where 
decisions are held and continuity is important. Dr. Fantozzi directed staff to come back with 
alternatives for panel participation. Dr. Salomonson said the Board should do what it can to 
encourage additional appointments, not only for the sake of the workload, but also for the ability 
to provide diversity of opinions. Ms. Yaroslavsky stated an evaluation of the number of people 
who sit on the Board and whether this number was appropriate to complete the work of the Board 
should be conducted by June. 

The meeting was adjourned at 6: 12 p.m. 

Agenda Item 8 Call to Order/ Roll Call 

Dr. Fantozzi called the meeting of the Medical Board of California (Board) to order on 
November 7,2008 at 9:05 a.m. A quorum was present and notice had been sent to interested 
parties. 

Members Present: 
Richard Fantozzi, M.D., President 
Hedy Chang 
John Chin, M.D. 
Shelton Duruisseau, Ph.D. 
Gary Gitnick, M.D. 
Reginald Low, M.D. 
Mary Lynn Moran, M.D. 
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Janet Salomonson, M.D. 
Gerrie Schipske, R.N.P., J.D. 
Barbara Y aroslavsky 
Frank V. Zerunyan, J.D. 

Staff Present: 
Barbara Johnston, Executive Director 
Kimberly Kirchrneyer, Deputy Director 
Fayne Boyd, Licensing Manager 
Candis Cohen, Public Information Officer 
Janie Cordray, Research Specialist 
Randy Freitas, Business Services Office 
Abbie French, Telemedicine and Special Projects Manager 
Kurt Heppler, Staff Counsel 
Annando Melendez, Business Services Office 
Kelly Nelson, Legislative Analyst 
Cindi Oseto, Licensing Analyst 
Debbie Pellegrini, Chief of Licensing 
Regina Rao, Business Services Office 
Paulette Romero, Associate Analyst 
Kevin Schunke, Regulation Coordinator 
Anita Scuri, Senior Legal Counsel, DCA Legal Office 
Cheryl Thompson, Executive Assistant 
Renee Threadgill, Chief of Enforcement 
Linda Whitney, Chief of Legislation 

Members of the Audience: 
Elizabeth R. Becker, Inner Solutions for Success 
Claudia Breglia, California Association of Midwives 
R. Bregrnan, M.D., General Public 
Jennifer Crowley, General Public 
Frank Cuny, California Citizens for Health Freedom 
Julie DYAngelo Fellmeth, Center for Public Interest Law 
Meredith DYAngelo, Center for Public Interest Law 
Karen Ehrlich, Midwifery Advisory Council 
Andrea Ferroini, General Public 
Faith Gibson, Midwifery Advisory Council 
Elle Griswold, California Citizens for Health Freedom 
Beth Grivett, California Academy of Physician Assistants 
Donna Hooyen, General Public 
John Humiston, M.D., California Citizens for Health Freedom 
Victoria Inness-Brown, Mission Impossible International 
Tara Kittle, Blue Diamond Corporation 
Heather LeMaster, General Public 
Nomer Lim, Manila (Philippines) City Council 
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Betty Martini, Mission Impossible International 
Jason McGuire, California Association of Nurse Anesthetists 
Patrick McKenna, Center for Public Interest Law 
Brett Michelin, California Medical Association 
Sarah Seidennan, Mission Impossible International 
Taryn Smith, Senate Office of Research 
Carrie Sparrevohn, California Association of Midwives 
Brian Warren, Department of Consumer Affairs 
Anthony Williams, California Medical Association 
Judith Yates, Hospital Association 

Agenda Item 3 Approval of Minutes from the July 25,2008 meeting 

Ms. Yaroslavsky made a motion to approve the minutes from the July 25, 2008 meeting; the 
motion was seconded and carried. 

Agenda Item 12 Presentation of Physician Humanitarian Award 

Dr. Fantozzi noted the Physician Recognition Committee was created several years ago by the 
Board to recognize the demonstration of excellence by an individual physician or groups of 
physicians who strive to improve access to health care for underserved populations. Dr. 
Margaret McCahill was chosen as the 2008 Physician Humanitarian Award recipient. Dr. 
McCahill is board certified in family medicine and psychiatry. She is the Health Sciences 
Clinical Professor of Family Medicine and Psychiatry at UCSD's School of Medicine; the 
founding director of UCSD's Combined Family Medicine and Psychiatry Program; and the 
medical director of the St. Vincent de Paul Village Family Health Center in San Diego. 

Her innovative residency training program for physicians not only trains them for eligibility for 
board certification in both family medicine and psychiatry, but also provides a 5-year immersion 
in training and service to the homeless and other patients who live in poverty. The percentage of 
graduates of UCSD's traditional family medicine residency who choose to practice in an 
underserved area has increased by an average of 30% under her program. 

Dr. McCahill partnered with Father Joe Carroll and Mathew Packard, Vice President of the St. 
Vincent de Paul Village, to create The .Sari Diego Health & Faith Alliance, a nonprofit 
corporation, that brings together community service and faith-based organizations, practitioners 
from many disciplines, and institutions of higher learning to deliver high-quality, comprehensive 
health care free of charge to poor and disadvantaged patients. This led to the creation of a clinic 
in the City Heights area of San Diego that now serves about 1,000 patients annually, almost all of 
whom would otherwise have no other source of care. In 2006, the clinic's services were 
expanded to create 'The ~ o b i l e ~ l i n i c , "  a 40-foot, cutting-edge primary care clinic on wheels 
that serves patients at various sites around San Diego County every week. The Mobile Clinic 
now serves an additional 1,300 underserved and working poor patients. 
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Dr. Fantozzi thanked and commended Dr. McCahill for her compassionate service and 
inspiration. Dr. McCahill came forward to receive her award and then thanked and briefly 
addressed the Board. 

Agenda Item 9 Public Comment on Items Not on the Agenda 

Sarah Seiderman, representing Mission Impossible International, addressed the Board regarding 
the food additive aspartame. Their organization's goal is to ban the use of aspartame, to educate 
the public on the adverse effects of ingesting aspartame, and train physicians to recognize 
adverse effects in order to properly diagnose the cause of their patients' symptoms. Ms. 
Seideman suggested the Board research the evidence on aspartame and instruct physicians to 
query their patients on their use of any diet sodas and sweeteners and encourage them to stop all 
consumption of aspartame immediately. 

Dr. Fantozzi thanked Ms. Seiderman for her comments, however, given the Board's mission and 
statutory requirements, suggested that her concerns might be better addressed through the 
legislature. Dr. Betty Martini, Mr. Nomer Lim, and Ms. Victoria Inness-Brown also spoke 
briefly on issues surrounding aspartame and its adverse effects. 

Julie D'Angelo Fellmeth, Center for Public Interest Law, referenced the upcoming Board 
elections and thanked Dr. Fantozzi for his leadership as president of the Board for the past year 
and a half, especially in light of the many challenges the Board has faced. 

Mr. Frank Cuny, California Citizens for Health Freedom, referenced Business &Professions 
Code 2500 and 2501 which deal with holistic treatment modalities and his organization's work 
with the Board to examine and recommend changes. He stated existing law makes cancer 
treatment very limited; with the many advances in the nutritional and holistic health, more 
options should be available to patients in the treatment of cancer. Mr. Cuny stated California 
was virtually the only state in the nation that makes it a criminal offense for licensed physicians 
to pursue alternative treatments through the use of nutritional and holistic approaches. He asked 
the Board to consider establishing a committee to revisit the issue. 

Dr. John Humiston, California Citizens for Health Freedom, also addressed the Board regarding 
cancer treatment options, briefly sharing his experiences in treating patients searching for 
alternative cancer treatments in a Tijuana clinic. He asked the Board to hold hearings to field 
viable alternative treatment options, and, if necessary, to make any changes to Health and Safety 
Code that might stifle innovation. 

Dr. Fantozzi thanked Dr. Humiston for his comments and suggested the proposed changes were 
more of a legislative agenda. He encouraged Dr. Humiston to pursue his concerns with the 
legislature. 

Ellen Griswold, California Citizens for Health Freedom, shared her experience as a breast cancer 
survivor and her belief in health alternatives. She felt this issue was indeed within the Board's 
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sphere of influence, referencing the Board's previous committee to study alternative treatments 
for all diseases, with the exception of cancer. She shared Senator Ray Haynes told her a bill to 
change the Health and Safety Codes would be required in order to change the legality of 
alternative cancer treatments. She also asked the Board to re-form the committee to study 
alternatives on cancer treatment, asking, specifically, for Dr. Gitnick to chair such a committee. 

Agenda Item 11 President's Report 

Dr. Fantozzi stated that he has made several presentations on the behalf of the Board's goal to 
promote wellness for all California physicians at various meetings over the past few months. He 
presented at a group of malpractice carriers (Norcal) in San Francisco, a physician group in 
Portland, Oregon and also to the Citizen's Advocacy Group in Asheville, North Carolina. Dr. 
Fantozzi and Barbara Johnston, Executive Director, have also met with California Medical 
Association (CMA) and California Hospital Association (CHA) to discuss the Board's wellness 
concept with them. 

Dr. Fantozzi reported that Ms. Johnston has been informing him about a series of meetings that 
the State and Consumer Services Agency has been having related to the Board's licensing 
processes and timelines. 

A. Executive Committee Update 

During the Executive Committee meeting on Thursday, November 6, 2008, the Committee 
conducted the annual executive director evaluation. Dr. Fantozzi reported the Committee 
unanimously reconfirmed Ms. Johnston as Executive Director and thanked her for her service. 

B. DCA Summit and Statement 

Dr. Fantozzi shared that the DCA has developed a "PACT Statement" which was distributed to 
the Board Members for their review. Dr. Fantozzi did not assume he had the authority to sign the 
PACT statement on behalf of the entire Board without their approval. Kurt Heppler, DCA Legal 
Counsel, referred members to some of the words and phrases in the document, sharing his 
concern that the language may not be consistent with the statutory scheme that envelopes the 
Board. 

Ms. Schipske directed staff to communicate concerns from the Board to DCA so changes could 
be made in the language. Dr. Fantozzi asked for direction from the Board on whether to sign the 
document as is or to table the signing until the concerns over wording could be addressed. Ms. 
Yaroslavsky made a motion to delegate authority to staff to present, alter, and amend the 
document so it is consistent with the statutory scheme that envelopes the Board and then, once 
completed, authorize the President to sign the document on the Board's behalf. The motion was 
seconded and carried. 
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Agenda Item 13 Executive Director's Report 

A. Budget Overview and Staffing Update 

Ms. Johnston referred members to tab 13 in their packets for the Budget Report. Ms. Johnston 
reported the Board is continuing to go through the budget change proposal (BCP) process to 
reestablish Operation Safe Medicine (12 positions requested), to add positions to the Probation 
Unit (5 positions requested) and to implement the new IT case management system (2 positions 
plus funding for the project). In order to move the BCPs forward, the Board will be absorbing 
costs for the BCPs including $1.4 million in fiscal year (FY) 2009J2010 and $1.2 million in FY 
201 01201 1 for Operation Safe Medicine; $41 1,000 in FY 2009J2010 and $33 1,000 in FY 
201 01201 1 for probation; and $270,000 in FY 200912010 and $309,000 in FY 2010J2011 for the 
new CRIMS IT system (IT case management product). The Board will be given spending 
authority in FY 201 1J2012 for Operation Safe Medicine and the CRIMS IT system, but will 
absorb probation ongoing. 

With regard to staffing, Ms. Johnston reported the Board vacancy rate remains at 6%. She stated 
on August 1,2008, the Governor issued an Executive Order which had significant effects on all 
programs as the Board was required to terminate all temporary and permanent-intermittent 
positions and to also suspend all contracts and overtime. 

B. Update on Board Mandated Reports 

Ms. Johnston reported the Peer Review (805 Reporting) study mandated by legislature will be 
presented later. 

The Malpractice Study for Volunteer Physicians, also mandated by statute, is in process, with the 
report anticipated to be available for the January Board meeting. 

The Public Disclosure Study, mandated by statute to determine if current laws provide sufficient 
information about physicians to the public, is being conducted by the California Research 
Bureau. Ms. Johnston stated she expects to be able to present this report at the January Board 
meeting. 

The Investigator Compensation Study being done by Cooperative Personnel Services (CPS) has 
been in process, but the study was delayed due to the Executive Order. The report is expected to 
be ready for presentation at the January Board meeting. 

Ms. Johnston reported the State and Consumer Services Agency has been reviewing the Board's 
licensing processes and timelines over the past few months. She stated the Board has provided 
information as they have requested. Ms. Pellegrini, Chief of Licensing, will discuss details of the 
reviews in her report. Ms. Johnston has asked Ms. Pellegrini to conduct a complete work flow 
and staffing analysis of the Board's licensing program to identify areas improvements can be 
made. Ms. Pellegrini has been working with licensing staff on this project since taking her 
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position with the Board in July. Ms. Johnston thanked Ms. Pellegrini for her exemplary efforts 
in conducting a thorough review of the licensing department's processes. 

Agenda Item 14 Federation of State Medical Boards (FSMB) Report 

Ms. Hedy Chang reported Dr. David Watt from FSMB was originally scheduled to make a 
presentation to the Board, but was unable to attend the meeting. Ms. Chang has received 
confirmation that other FSMB representatives will deliver a presentation at the January 2009 
Board meeting. Ms. Chang shared that FSMB has several functions; it consists of the fifty state 
medical boards plus twenty osteopathic boards. FSMB owns the United States Medical 
Licensing Exam (USMLE) with the National Board of Medical Examiners and the Accreditation 
Council for Graduate Medical Education (ACGME). Because FSMB is a membership board, 
data is shared with all the boards on information such as license revocation and probation from 
other states. An annual conference is held where common issues facing state medical boards are 
discussed. 

FSMB is currently involved in the issues surrounding telemedicine, with Barb Johnston serving 
on the Telemedicine Task Force. Maintenance of License (MOL) issues are also being addressed 
by FSMB. For the past two years, Dr. Moran has been working on a Committee to revamp the 
FSMB bylaws. Future issues that FSMB will address include scope of practice, medical spas, 
and unaffiliated pain clinics. Ms. Chang offered to bring other board issues, such as wellness, to 
the attention of FSMB. 

Agenda Item 15 Peer Review Report Discussion 

Ms. Kirchmeyer began by providing background on peer review. In 2005, SB 23 1 was signed 
requiring a comprehensive review of peer review. The study was requested by the legislature and 
needed to be provided to them by July 3 1,2008. Ms. Kirchmeyer directed members to pages 1 10 
-1 11 of their packets for a brief summary of the report, followed by a copy of the final Peer 
Review Report. The overall findings indicated the Peer Review Process had many issues that 
need to be addressed. Several recommendations were made in the report, with most of the 
recommendations requiring legislation to enact. The next step will most likely be a special 
hearing by the Senate Business and Professions Committee. 

Staff is asking for a physician member of the Board, who is familiar with and has been involved 
in the peer review process, to work with staff to represent the Board at this special hearing. Dr. 
Fantozzi asked Dr. Low to serve in this capacity. 

Julie D'Angelo Fellmeth, Center for Public Interest Law, shared the report was an outgrowth of 
the Enforcement Monitor Project (which resulted in SB 23 1) and a hearing eight years ago by the 
Senate Business and Professions Committee. The Committee was called by Senator Figueroa 
because the number of 805 reports coming into the Medical Board had been cut in half in the 
prior four or five years. If a particular facility restricts or revokes privileges of a physician, that 
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action, by itself, may not affect the ability of that physician to obtain or maintain privileges at any 
other facility. However, certain peer review actions, the restriction, suspension, or revocation of 
privileges that rises to a certain level, must be reported to the Board under section 805 of the 
Business and Professions Code to enable the Board to investigate the event that caused the 
restriction. These actions must also be reported to the National Practitioner Databank, a federally 
mandated data base that includes information on hospital and state medical board discipline, 
medical malpractice payouts on doctors and other health care providers. 

Echoing Dr. Fantozzi and Ms. Kirchmeyer's statements, Ms. Fellmeth stressed the Board does 
not control or regulate the peer review process. Peer review bodies and the peer review process 
are required at hospitals as a condition of licensure by the California Department of Public 
Health (CDPH). Ms. Fellmeth stated the report is lacking in its analysis, specifically of CDPH's 
role in regulating peer review. The statute required the study's vendor to look not just at the 
Board's role, but also at CDPH's role in peer review. 

Ms. Fellmeth stated the Board does not have any control over the peer review process, but stated 
that perhaps it should. Ms. Fellmeth said the report showed the peer review process and the 
reporting function were broken and all interested parties should collaborate to fix it. The Board 
is only one of those parties. She encouraged the Board to take an active role in the legislative 
hearing and in working with other stakeholders to improve the peer review reporting process. 

If the peer review issue is considered by the Senate as anticipated, both Dr. Fantozzi and Ms. 
Fellmeth felt it would be useful for Dr. Low to be familiar with Section 821.5 of the Business 
and Professions Code in order to revisit its intent as compared to Section 805. 

Dr. Gitnick shared there is much that goes on in hospitals and medical practices that never 
reaches the level of 805 or even peer review. Dr. Gitnick asked Ms. Fellmeth and the CMA to 
use their influence to do what they can to address these issues. 

Brett Michelin, CMA, shared that peer review puts CMA in an interesting position since they 
often represent those who do peer review, are under review, or have been cleared by peer review. 
CMA does not have a staked out position in trying to sway the outcomes one way or another. 
Their concerns are fairness and preserving the physician's rights. 

In CMAYs review of the Lumetra report, they also recognized some problems, including the use 
of poor data indicators; the incidents of 805 reports should not be considered as a marker for 
quality review. Staff routinely take investigational action early on to prevent problems before 
they occur. Peer review should be done in an on-going basis with an emphasis on early detection 
of potential quality problems. He stated the Joint Commission has promulgated new rules on this 
issue. 

Second, Mr. Michelin added there is limited empirical data on hospital participation in the study. 
The study's methodology focused almost exclusively on information obtained from surveys and 
document requests that were sensitive or broad and often confusing, and, therefore, yielded little 
information of value. Lumetra only visited six of the 366 hospitals, with the vast majority of 
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respondents declining to submit the documents that Lumetra admitted were very critical to 
determine whether or not peer review was being done effectively or efficiently. 

Mr. Michelin further stated a lack of consideration for many hospital and environmental factors 
were involved, such as the declining number of physicians in active practice and the declining 
number of physicians seeking privileges at acute care hospitals. The Drake Commission, on 
January of 2007, required continuous and on-going evaluation of all medical staff members, as 
opposed to the re-credentialing process every two years. The increase in incidences of hospitals 
contracting with physicians and conditioning physician's medical staff privileges on employment 
contracting, often includes termination without cause. This leads to an absolute avoidance of 
peer review process, which CMA sees as a problem. 

Mr. Michelin stated CMA is studying various ways to improve all aspects of peer review. He felt 
the Lumetra study did raise some good recommendations. CMA looks forward to the legislative 
hearing and will participate extensively. 

Agenda Item 10 Election of Officers 

Dr. Fantozzi asked for a motion authorizing the Board to have an additional vice president 
position. A motion was made and seconded. Dr. Fantozzi indicated if the motion passed, he and 
Ms. Johnston would look at a delegation of authorities and responsibilities for the positions. The 
motion carried. 

Dr. Fantozzi called for nominations for the office of President. Dr. Salmonson nominated Dr. 
Fantozzi for the office of president; Mr. Zerunyan seconded the nomination. There being no 
other nominations. Dr. Gitnick moved to close the nominations. Ms. Schipske made a motion to 
call for the vote. Dr. Fantozzi was unanimously re-elected as President of the Board. 

Dr. Fantozzi called for nominations for the office of First Vice President. Dr. Gitnick nominated 
Frank Zerunyan; Ms. Yaroslavsky seconded the nomination. There being no other nominations, 
Dr. Salomonson moved to close nominations. Dr. Fantozzi called for a vote. Mr. Zerunyan was 
unanimously elected as First Vice President. 

Dr. Fantozzi next called for nominations for the office of Second Vice President. Ms. Schipske 
nominated Ms. Barbara Yaroslavsky; Dr. Low seconded the nomination. There being no other 
nominations, Dr. Chin moved to close the nominations. Dr. Fantozzi called for the vote. Ms. 
Yaroslavsky was unanimously elected as Second Vice President. 

Dr. Fantozzi called for nominations for the office of Secretary. Dr. Gitnick nominated Hedy 
Chang; Dr. Moran seconded the motion. There being no other nomination, Mr. Zerunyan moved 
to close the nominations. Ms. Chang was unanimously re-elected as Secretary. 
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Agenda Item 16 Enforcement Chiefs Report 

B. Enforcement Program Update 

Ms. Threadgill reported the current vacancy rate in the Enforcement Unit is less than 6% due to 
the outstanding efforts of staff in recruiting, selecting, completing backgrounds, and filling 
vacancies in an efficient manner. Unfortunately, the Board continues to experience the loss of 
investigators to agencies that pay more. 

Due to the Executive Order, the Enforcement Unit was unable to use medical consultant services 
for almost three months, resulting in some consultants taking positions elsewhere; however, it is 
hoped the consultants will return upon completion of their current commitments. The lack of 
medical consultants during the case review and interview process delayed the investigative 
process and will result in lengthened timelines for cases. The loss of retired annuitant services to 
cover the workload during periods where vacant investigator positions existed also contributed to 
an increased time frame for the investigative process. In addition, the loss of contract services 
such as West Coast Medical Copy Service, Lexis Nexis, and Medtox caused delays and 
inefficient use of investigative resources that will result in increased timelines. 

The productivity during the first quarter of this fiscal year (08109) regressed due to the Executive 
Order and will have a significant impact on the overall time frame for the investigative and 
disciplinary process during this fiscal year. 

Ms. Threadgill previously reported the Investigator Pay and Classification Study being conducted 
by Cooperative Personnel Services (CPS) was scheduled to be completed by the end of 
September. However, this contract was suspended as a result of the Executive Order and should 
be available in the January 2009 Board Meeting Agenda package. 

Executive Staff and DCA legal counsel have completed adding suggested revisions to the Model 
Disciplinary Guidelines. Medical Board staff and Health Quality Enforcement (HQE) staff are 
now reviewing the revisions. Once their responses are incorporated, the draft document will be 
presented to the Board workgroup. It is anticipated a final draft will be included for the Board's 
approval in the January 2009 agenda package. 

A. Approval of Orders Restoring License Following Satisfactory Completion of 
Probation, Orders Issuing Public Letters of Reprimand, and Orders for License Surrender 
During Probation 

Ms. Yarolslavsky made a motion to approve the orders; s/ Schipske; motion carried. 

C. Expert Reviewer Survey and Expert Utilization Report Updates 

Ms. Threadgill directed members to pages 245-248 in their packets for information on the Expert 
Reviewer Survey and Utilization Report. She reported the Enforcement Unit continues to use the 

211115 Fv~rcrrpen Street Cnrrnnientn C A  9971 5-7389 191 61 767-7789 Fnu 191 61 767-7 187 x r w w  rnhr r a  aov 



Medical Board of California 
Meeting Minutes from November 6-7, 2008 
Page 22 

information provided by the reviewers in the survey in order to improve various aspects of the 
program. 

Ms. Threadgill reported a work group from the Medical Board and HQE have finished the first 
draft of revisions to the Expert Reviewer Guidelines and Expert Reviewer Instructions. Ms. 
Threadgill requested the appointment of two Board Members to review the final draft and make 
recommendations prior to the presentation of these documents at the January 2009 Board 
Meeting. Dr. Fantozzi appointed Ms. Schipske and Dr. Salomonson for this task. 

Mr. Zerunyan commended the Enforcement Staff for their dedication and service. Referencing 
the suggestions made by expert reviewers on page 246 of the agenda packet, Mr. Zerunyan asked 
if and how these suggestions were being addressed, with an overall concern for the reduction in 
timelines. Ms. Yaroslavsky echoed Mr. Zerunyan's praise for staff and asked if investigative 
staff had ever been afforded the opportunity to provide input into changes that would make their 
work easier. Ms. Threadgill responded that staff has been providing input, along with the 
Attorney General's Office, in reviewing the guidelines. 

Brett Michelin, CMA, reported he had spoken with Ms. Threadgill and CMA will try to assist in 
reaching out to some specialties and subspecialties where only a few reviewers exist in order to 
address reviewer shortages. 

Agenda Item 17 Vertical Enforcement Update 

Ms. Threadgill directed members to pages 252 - 254 of their agenda packets to the statistics from 
Vertical Enforcement (VE). Ms. Threadgill reported communication between the Board and the 
Attorney General's office has improved markedly. Staff continues to work vigilantly to reduce 
the timeline for investigations. 

Ms. Threadgill reminded members a Vertical Enforcement pilot project report is due to be 
presented to the legislature July 1 ,  2009. Ms. Threadgill is seeking a contract with an outside 
vendor to conduct a comprehensive study of the Vertical Enforcement pilot program and prepare 
the report to the legislature. 

Mr. Ramirez, Office of the Attorney General, reported the Executive Order also had an impact on 
the prosecution aspect of vertical enforcement, in that they were unable to proceed and take cases 
to hearing for approximately three months due to the inability of the Office of Administrative 
Hearings to secure court reporter services. This delay will be reflected in the statistics for next 
year. However, the Board was one of the first agencies to receive an exemption from the 
Executive Order which allowed hearings to resume. Mr. Zerunyan extended his appreciation to 
Mr. Ramirez and his staff for their efforts and effectiveness in getting things done under trying 
circumstances. 

Mr. Zerunyan asked how many of the non-Vertical Enforcement cases were still in the system. 
Ms. Threadgill responded approximately eleven. Mr. Zerunyan was encouraged to hear this since 
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vertical enforcement is a more efficient system. He asked Ms. Threadgill to have the vendor also 
determine what it would take to reduce the overall prosecution timeline by 20% - 50%. He 
emphasized the need for ideas and suggestions, rather than focusing on the problems. Dr. 
Fantozzi expressed his support for Mr. Zerunyan's comments and referenced sixteen 
recommendations that were put forth and adopted at the July 2008 Board meeting to address this 
issue. He said some of the recommendations would take budgetary BCPs and some would 
require legislation. 

Agenda Item 18 Licensing Chiefs Report 

A. Licensing Program Update 

Ms. Pelligrini, Chief of Licensing, reported she has been evaluating the program's policies, 
procedures, and processes, and making changes to improve operations. Licensing staff now 
report monthly workload counts on all operations under the licensing program. These statistics 
are reported in the agenda packet on page 255. 

She stated over the past months, the number of days to review an initial application has 
increased, as well as the number of applications that are awaiting final review for licensure. 
Several factors have contributed to this increase, most significantly the Governor's Executive 
Order, which eliminated staff overtime and the use of medical consultants, three employees in 
temporary positions were terminated, and vacant positions could not be filled. In addition, 
several applications were on hold due to in the inability to obtain information required from the 
National Practitioner's Databank. The Executive Order also effected other licensing operations; 
International Medical School review could not be completed as medical consultants could not be 
used. In addition, no special program site school visits were conducted as a result of the inability 
to use medical consultants. The Executive Order has been lifted and staff is working overtime to 
move back within regulatory processing time lines. Ms. Pellegrini felt she had made significant 
progress and looks forward to continuing her analysis and implementing improvements to the 
licensing program. 

On September 17, 2008, Anne Marie Robledo, Licensing Analyst, Fayne Boyd, Licensing 
Manager, Kurt Heppler, Staff Counsel, and Ms. Pellegrini met with Leslie Lopez, Deputy 
Secretary and General Counsel, and Nicole Madani , Assistant Secretary for External Affairs, 
from the State and Consumer Services Agency to review licensing timelines. Ms. Pellegrini 
provided a detailed description of the review. Overall, licensing staff attempted to convey that 
for medical licensure in California, numerous documents are necessary and some of the 
processing time delays are due to delay between the applicant requesting the required documents 
and other agencies sending this information to the Board. 

Mr. Zerunyan noted the Board's history of operating in a transparent manner and welcomed any 
type of inquiry or questions from the Department and any other entity. 
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Ms. Pellegrini reported on the progress of the new web-based Call Center, with the new system 
expected to be in place by early January. The system will allow both emails and phone calls to 
be received by the Call Center with numerous tracking capabilities which will allow greater 
efficiency. 

B. International Medical School Regulation Revisions 

At the July 2008 Board meeting, the Board requested staff review current regulations and identify 
needed amendments to implement before the Board re-evaluates international medical schools. 
Ms. Pellegrini directed members to page 256 of their packets for a summary of the steps staff 
planned to implement to revise these regulations and to present the proposed regulations at the 
May 2009 Board meeting, after holding an interested parties meeting to obtain stakeholder input. 
Ms. Pellegrini stated there was sufficient time to achieve the revision to the regulation by 2010, 

when the seven year re-evaluation will begin. 

Dr. Fantozzi asked staff to look in the regulations to see if the international medical schools 
currently conduct, or should be required to conduct, criminal background checks on applicants to 
their schools. 

C. Midwifery Advisory Council Report 

Ms. Pellegrini and Ms. Faith Gibson, Chair of the Midwifery Advisory Council (MAC), reported 
on the meeting that was held on October 23, 2008 in Sacramento. Ms. Pellegrini reported 
licensed midwives, starting in 2007, were required by statute to report on their child birth 
services. The annual report summarizing their services was posted to the Board's website and 
mailed to the licensed midwives and Board members in October. For 2008, the Board will 
include a new cover page for midwives who did not provide services in 2008 in order to 
eliminate confusion that arose from the 2007 questionnaire. The 2008 questionnaire will also 
include suggestions made by the MAC, including the definition of service categories. An on-line 
version of the questionnaire is being developed and will be posted on the Board's website in 
January 2009. The MAC also approved the formation of a subcommittee to review the 
questionnaire and instructions in order to make recommendations for improvement at the MAC'S 
next meeting in January 2009. 

The MAC also discussed the lack of a remedial training program that could be a term and 
condition of probation in midwifery quality of care cases or for California midwives seeking 
licensing re-entry. At the January 2009 Board meeting, the Council will be seeking the Full 
Board's approval to proceed. 

Ms. Gibson stated a synoptic report would be produced giving more usehl information on 
specific totals on statistics such as the number of mothers and babies that were transferred to 
hospitals, whether those were urgent versus elective transfers, and so forth. 
This information would be helpful to the Board, legislature, and the public. 
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Ms. Gibson shared the challenge facing the MAC is the lack of a retraining program or 
rehabilitation process for midwives who have been disciplined or are facing disciplinary action. 
The MAC has made some strides toward developing a solution, however, between July 2002 and 
the end of June 2007, there were a total of approximately 50 complaints against midwives, with 
only 4 resulting in some sort of disciplinary action taken. As an alternative, Ms. Gibson had 
previously suggested an expert reviewerlpractice monitor role be created to determine what 
remedial education should be required. However, the issue of statutory authority has arisen. 
While the general nature of the code allows for latitude, the MAC would like more structure as it 
proceeds. Ms. Gibson suggested the MAC itself participate in the selection of individuals who 
could participate in the clinical and educational evaluation of licensees relative to a specific 
quality of care issue. She shared the National College of Midwifery has agreed to provide their 
curriculum on CD to the MAC. 

During public comment, Karen Ehrlich asked for the issue of allowing licensed midwives to be 
authorized as providers of services under the Comprehensive Perinatal Services Program (CPSP) 
be included on the next MAC agenda. 

Carrie Sparrevohn stated she has researched the statute and regulations on this issue and found 
them to be in conflict with each other. She supports allowing the MAC to develop 
recommendations on how to proceed, whether through legislation or regulation. 

Dr. Fantozzi advised the MAC to involve Ms. Whitney in their discussion on this topic to 
determine if there is a legislative solution. 

Agenda Item 19 Action on Recommendations of Special Faculty Permit Review 
Committee 

Dr. Gitnick asked Ms. Scuri to address the action on the recommendation of the Special Faculty 
Permit Review Committee. Ms. Scuri indicated there were three applicants presented to the 
Committee. There were no issues with respect to one of the applicants, but an issue arose with 
the other two applicants in that they were going to be conducting their practice solely at Cedars- 
Sinai. The Committee had some concerns and asked for clarification as to the strength of the 
connection between UCLA and Cedars-Sinai. Mr. Heppler and Ms. Scuri worked with the 
attorneys for UCLA and Cedars-Sinai. They have amended their affiliation agreement to 
specifically address special faculty permit holders who are practicing at Cedars-Sinai and have 
agreed to include a very detailed verification statement, satisfying the Committee's concerns. 

Ms. Chang made a motion to approve the Special Faculty Permit Review Committee's 
recommendations; ~Naroslavsky; motion carried. 
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Agenda Item 20 California Physician Corps Program Update 

Ms. Yaroslavsky reported the Health Professions Education Foundation (HPEF) is currently 
developing a strategic plan. The Board's bill allocating $500,000 to the Physician Loan 

Repayment Program was, unfortunately, vetoed. However, starting January 1, a $25 surcharge 
on physician licenses will go toward the loan repayment program providing a permanent hnding 
source for this worthwhile program. 

Agenda Item 21 Education Committee Update 

Ms. Yaroslavsky reported the Education Committee met on Thursday, November 6,2009. A 
motion was passed to make a recommendation to the Medical Board that a regulation be adopted 
to require notification by licensees that they are licensed by the Medical Board of California and 
that the Education Committee will bring specific language to the next Board Meeting. The 
proposed language will include the details of what information must be disclosed and the 
location of any signage. 

Ms. Schipske made a motion to approve the recommendations of the Education Committee; the 
motion was seconded and camed. 

Agenda Item 22 Wellness Committee Update 

Dr. Duruisseau reported the Wellness Committee met on Thursday, November 6,2008, where 
they spoke about their on-going efforts to work with liability carriers. The Committee met with 
NorCal Mutual to discuss various approaches to partner with the Wellness Committee. One of 
the primary goals was to discuss financial incentives to reduce premiums for members who 
participate in wellness activities. Several meetings have taken place and will continue. 

Dr. Fantozzi addressed the Committee and shared his recent experiences in making presentations 
on physician wellness to professional organizations. Dr. Fantozzi suggested, in an attempt to 
gain a better understanding of what resources are currently available, the Committee might want 
to undertake a preliminary survey of what wellness opportunities the 450 plus hospitals in 
California offer. The Wellness Committee voted to make a recommendation to the Full Board 
regarding the survey. 

Ms. Chang stated the Board appeared to be at the forefront of this issue and thought there might 
be a major conference hosted by the Federation of State Medical Boards (FSMB) in May, with 
Dr. Fantozzi and Dr. Duruisseau hopehlly being able to make presentations on this issue. 

Ms. Yaroslavsky made a motion to approve the Wellness Committee's recommendation to 
undertake a survey of wellness opportunities in hospitals in California. The motion was 
seconded and carried. 
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Agenda Item 23 Physician Assistant Committee Update 

Dr. Low reported the Governor signed the bill requiring continuing education as a condition of 
license renewal; fifty hours are required every two years. The first work group meeting was held 
last week to develop the continuing education guidelines. 

The new law that becomes effective January 1,2008 allows a physician assistant (PA) to 
administer, provide, orissue a drug order for schedule I1 through V without advance approval by 
his or her supervising physician and surgeon if the PA completes specified educational 
requirements and if allowed by the physician. 

Physician Assistant licenses are now issued in plastic, similar to those issued by the Medical 
Board. 

In order to better inform physician assistants about what the Physician Assistant Council does, 
the Physician Assistant Committee has been working with the Department of Consumer Affairs 

to develop an on-line self-assessment jurisprudence exam which should be available in 
December. 

The Physician Assistant Committee is in the midst of strategic planning, with the process 
expected to be completed in the first half of 2009. 

An issue has surfaced over how long the Delegation of Services Agreement between a physician 
assistant and the institution or physician should be retained. A survey is being conducted to 
gather more data. 

The next meeting of the Physician Assistant Committee is November 20,2008. 

Agenda Item 24 Medical Errors Task Force Update 

Mr. Zerunyan reported at the November 6,2008 meeting the Task Force heard presentation by 
Dr. John Keats of the California Patients Safety Action Coalition. This organization is 
developing patient safety programs utilizing the "just culture" model. 

After staff presented an overview of past discussion and testimony, the members agreed the 
Board should continue to become more educated about new laws and programs that are 
addressing medical errors and patient safety, to assist the public and profession. 

The Task Force made the following suggestions and recommendations to the Board: 

First, staff will work with the Education Committee to develop informational materials to assist 
and inform the profession and consumers of medical errors issues. Second, staff will continue to 
work with patient safety programs and initiatives to identify avenues of shared benefit and assist 
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with sharing information about meritorious activities. Third, staff will explore the feasibility of 
conducting research projects to analyze complaint history. The Task Force thought it would be 
more beneficial for all presentations and recommendations to come before the full Board or 
before the Education and Wellness Committees. Therefore, the Task Force should be dissolved 
and its jurisdiction and focus returned to the full Board. 

Dr. Fantozzi agreed with the Task Force's recommendations and thanked Mr. Zerunyan, the Task 
Force members and Ms. Janie Cordray, Research Specialist, for their work. Ms. Yaroslavsky 
made a motion to approve the Medical Errors Task Force's recommendation; the motion was 
seconded and carried. 

Agenda Item 25 Agenda Items for January 2009 Meeting 

Ms. Schipske asked if one of the quarterly Board meetings could be held in Long Beach for the 
convenience of some of the Southern California Board Members. 

Ms. Schipske asked if the Board could have a presentation on the disposal of needles and 
syringes used at home, since they are no longer able to be disposed of in household trash. 

Ms. Schipske also asked if the Board could have a presentation from Telosis, an organization in 
Berkeley that helps communities with smart prescription drug disposal. This program has been 
put together by the US Department of Fish and Game, The Pharmaceutical Research and 
Manufacturers of America (PhRMA), and this organization. 

Ms. Scuri noted the California Integrated Waste Management Board is coming up with a model 
program addressing both sharps and prescription medicine disposal, suggesting it might be 
beneficial to invite them to speak on this topic, as well. 

Dr. Fantozzi thanked Ms. Schipske and stated staff could look into whether such a presentation 
would be in front of the full Board or part of a lunch meeting for information purposes. 

Dr. Fantozzi reminded members of the upcoming DCA Summit during the week 
of November 17,2008, encouraging Board members to attend, if possible. 
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Action Item 26 Adjournment 

There being no further business, it was rn/Yaroslavsky, s/Chin, c/All to adjourn the meeting at 
1 :55 p.m. 

Richard Fantozzi, M.D., President 

Hedy Chang, Secretary 

Barb Johnston, Executive Director 

- - 
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0758 - Medical Board 
Analysis of Fund Condition 
(Dollars in Thousands) 

Galley 2 

BEGINNING BALANCE 
Prior Year Adjustment 

Adjusted Beginning Balance 

REVENUES AND TRANSFERS 
Revenues: 

125600 Other regulatory fees 
125700 Other regulatory licenses and permits 
125800 Renewal fees 
125900 Delinquent fees 
141200 Sales of documents 
142500 Miscellaneous services to the public 
150300 Income from surplus money investments 
160400 Sale of fixed assets 
161000 Escheat of unclaimed checks and warrants 
161400 Miscellaneous revenues 
164300 Penalty assessments - Probation Monitoring 

Totals, Revenues 

Actual CY BY BY+1 BY+2 
2007-08 2008-09 2009-10 2010-1 1 201 1-12 

Transfers: 

Totals, Revenues and Transfers $ 52,091 $ 47,200 $ 51,591 $ 51,899 $ 52,169 

Totals. Resources 

EXPENDITURES 
Disbursements: 

0840 State Controller (State Operations) $ 3 9 $  3 6 $  - $ - 5 - 
Budset Act of 2007 - 
11 10 Program Expenditures (State Operations) - Galley 3 $ 46,806 $ 51,276 $ 52,612 $ 53,664 $ 54,738 

Rural Health Care Assessment $ - $ $ - $ $ -  
9670 Equity Claims I Board of Control (State Operations) $ - $ - $ $ $ -  

2009-10 BCPs: Program 
OHR Various Positions 11 11-01 $ 2 2 $  - $ - 
01s 1111-02 5 2 9 $  - $ - 
Public Affairs Webcasting 11 11-05 $ 101 $ - 
Internal Audits 11 11-06 $ 8 $  - 
Probation Monitoring 11 10-19 $ - $ - $ -  
Operation Safe Medicine I 110-17 $ - $ -  

Total Disbursements $ 46,845 $ 51,312 $ 52,772 $ 53,664 $ 54,738 

FUND BALANCE 
Reserve for economic uncertainties 

A. ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED FOR 2008-09 AND BEYOND 
0. INTEREST ON FUND ESTIMATED AT 5% 



OBJECT DESCRIPTION 

PERSONAL SERVICES 
Salary & Wages 

(Staff & Exec Director) 
Board Members 
Phy Fitness Incentive Pay 
Temp Help 
Overtime 
Staff Benefits 
Salary Savings 

TOTALS, PERS SERVICES 

Medical Board of California 
FY 08109 

Budget Expenditure Report 
(As of November 30,2008) 

(41.7% of fiscal year completed) 

PERCENT OF 
BUDGET EXPENSES1 BUDGET UNENCUMB 

ALLOTMENT ENCUMB EXPIENCUMB BALANCE 

OPERATING EXP & EQUIP 
General Expense 900,731 89,216 9.9 81 1,515 
Fingerprint Reports 373,448 102,122 27.3 271,326 
Printing 873,205 288,249 33.0 584,956 
Communications 577,350 86,675 15.0 490,675 
Postage 464,499 68,333 14.7 396,166 
Insurance 38,414 13,689 35.6 24,725 
Travel In-State 369,590 11 5,475 31.2 254,115 
Travel Out-of-State 2,031 0 0.0 2,031 
Training 62,072 35,107 56.6 26,965 
Facilities Operation (Rent) 2,528,431 2,049,129 81 .O 479,302 
ConsulffProf Services 925,994 377,324 40.7 548,670 
Departmental Prorata 4,119,029 1,726,920 41.9 2,392,109 
Consolidated Data Center 605,228 103,835 17.2 501,393 
Data Processing 111,810 78,973 70.6 32,837 
Central Admin Svcs (Statewide Prorata) 2,323,465 1,161,733 50.0 1 ,I 61,732 
Attorney General Services 12,419,270 4,825,592 38.9 7,593,678 
Office of Administrative Hearings 1,731,603 352,376 20.3 1,379,227 
Court Reporter Services 175,000 18,098 10.3 156,902 
EvidenceNVitness 1,771 -71 8 393,325 22.2 1,378.393 
Major Equipment 1 85,000 0 0.0 185,000 
Minor Equipment 207,000 7,437 3.6 199,563 
Vehicle OperationlOther Items 245,163 1 24,093 50.6 121,070 

TOTALS, OE&E 31,010,051 12,017,701 38.8 18,992,350 

TOTALS, EXPENDITURES 52,337,095 20,233,074 38.7 32,104,021 

Scheduled Reirn bursernents 
Distributed Costs 

NET TOTAL, EXPENDITURES 51,276,095 19,755,250 38.5 31,520,845 
Unscheduled Reimbursements (396,385) 

19,358,865 

Budget Expenditure Report.xls 

Date: December 19. 2008 



Mr. Alexander 
Ms. Chang 
Dr. Chin 
Dr. Duruisseau 
Dr. Fantozzi 
Dr. Gitnick 
Dr. Low 
Dr. Moran 
Dr. Salomonson 
Ms. Schipske 
Ms. Yaroslavsky 
Mr. Zerunyan 

BOARD TOTAL 

Medical Board of California 
Board Members' Expense Report 
July 1,2008 - November 30,2008 

Travel Total Total 

TOTAL 

*includes claims paidlsubmitted through December 31, 2008 

Board Members Expense Report.xls 

Date: January 6, 2009 



ENFORCEMENTIPROBATION RECEIPTS 
MONTHLY PROFILE: JULY 2006 - NOVEMBER 2008 

FYTD 
Jul-06 Aug-06 Sep-06 Oct-06 Nov-06 Dec-06 Jan-07 Feb-07 Mar-07 Apr-07 May-07 Jun-07 Total 

Invest Cost Recovery 21,173 30,787 19,692 22,508 22,790 10,741 26,503 6,342 13,891 18,577 11,064 6,789 
Criminal Cost Recovery 450 704 57,971 1,100 840 373 1,213 750 100 10,200 18,704 2,689 
Probation Monitoring 28,503 30.868 8,857 14,327 123,405 112,580 332,202 155,028 33,356 42,898 27,181 22,842 
Exa m 4,456 5,843 3,093 1,065 2,440 1,561 7,215 1,505 3,858 3,105 51 5 6,256 
CiteIFine 4,675 3,600 3,750 7,420 8,150 4,350 5,000 4,700 2,950 10,960 5,700 650 

210,857 
95,094 

932,047 
40,912 
61,905 

MONTHLY TOTAL 59,257 71,802 93,363 46,420 157,625 129,605 372,133 168,325 54,155 85,740 63,164 39,226 1,340,815 
FYTD TOTAL 59,257 131,059 224,422 270,842 428,467 558,072 930,205 1,098,530 1,152,685 1,238,425 1,301,589 1,340,815 

FYTD 
Jul-07 Aug-07 Sep-07 Oct-07 Nov-07 Dec-07 Jan-08 Feb-08 Mar-08 Apr-08 May-08 Jun-08 Total 

Invest Cost Recovery 15,074 12,725 13,851 10,837 7,104 6,432 14,100 15,947 3.307 15,221 6,086 13,493 
Criminal Cost Recovery 0 0 0 0 0 2,975 0 0 50,000 0 0 12 
Probation Monitoring 31,949 49,534 24,134 32,231 119,692 140,590 247,147 220,081 27,151 62,498 39,786 46,564 
Exa m 3,545 4,227 1,248 1,820 1,209 300 905 2,055 2,265 6,530 1,080 325 
CiteIFine 1,200 9,100 6,250 4,800 13,440 1,850 1,700 3,500 14,900 5,731 6,200 3,150 

134,177 
52,987 

1,041,357 
25,509 
71,821 

MONTHLY TOTAL 51,768 75,586 45,483 49,688 141,445 152,147 263,852 241,583 97,623 89,980 - 53,152 63,544 1,325,851 
FYTD TOTAL 51,768 127,354 172,837 222,525 363,970 51 6,117 779,969 1,021,552 1 , I  19,175 1,209,155 1,262,307 1,325,851 

FYTD 
Jul-08 Aug-08 Sep-08 Oct-08 Nov-08 Dec-08  an-09 Feb-09 Mar-09 Apr-09 ' May-09 Jun-09 Total 

Invest Cost Recovery 18,069 1,850 2,935 6,569 3,616 
Criminal Cost Recovery 0 5,694 0 0 0 
Probation Monitoring 56,999 17,107 28,739 109,603 53,626 
Exam 825 75 50 3,495 50 
CiteIFine 3,050 3,200 9,050 2,400 1,500 

33,039 
5,694 

266,074 
4,495 

19,200 
MONTHLYTOTAL 78,943 27,926 40,774 122,067 58,792 0 0 0 0 0 0 0 328,502 

FYTDTOTAL 78,943 106,869 147,643 269,710 328,502 328,502 328,502 328,502 328,502 328,502 328,502 328,502 

exce~:enfrcce~pum0nthIypr~fi1e~xl~.re~i~ed 12130108. 



PERSONAL SERVICES 
Salaries & Wages 
Staff Benefits 

TOTAL PERSONAL SERVICES 

MEDICAL BOARD OF CALIFORNIA 
EXECUTIVE PROGRAM 

BUDGET REPORT 
JULY 1,2008 - NOVEMBER 30,2008 

OPERATING EXPENSE & EQUIPMENT 
General Expense 1 I 
Printing 
Communications 
Postage 
Travel In-State 
Travel Out-of-State 
Training 
Facilities Operations 21 
Consultant & Professional Services 
Departmental Services 31 
Data Processing 
Central Administrative Services 41 
Vehicle Operations 
.Minor Equipment 

TOTAL OPERA'I-ING EXPENSES & 
EQUIPMENT 

TOTAL BUDGET/EXPENDITLIRES 

EXPENDITURES1 
FY 08/09 ENCUMBRANCES 
BUDGET YR-TO-DATE 

LAG 
TIME 

(MONTHS) 

current 
current 

1-2 
1-2 
1-2 
1-2 
1-2 
1-2 
1-2 

current 
1-2 

current 
1-2 

current 
current 

1-2 

See footnotes on next page 



1/ costs for employee relocation, miscellaneous office supplies, freight and drayage, General Services 
administration overhead (charges levied by the Department of General Services 
for purchase orders, contracts, traffic management, fleet administration, and confidential destruction; 
charges levied by the State Controller's Office for the processing of disability insurance claims, late 
payroll document costs; by EDD for unemployment insurance and by DPA Admininstration; charges 
levied by any other state agency for services provided not under contract), meetings and con- 
ferences, library purchases and subscriptions, photography, and office equipment rental, maintenance 
and repairs. 

21 rent, security, maintenance, facility planning, waste removal, purchase of building supplies and 
materials. 

31 Department of Consumer Affairs prorata assessments for support of the following: 

a/ Public Affairs Division 
b/ Consumer and Community Relations Division 
c l  Administrative & Information Services Division 
d l  Division of Investigation Special Operations Unit 

4/ Charges for support of the State Personnel Board, Department of Finance, State Controller, State 
Treasurer, Legislature, Governor's Office, etc. 



PERSONAL SERVICES 
Salaries & Wages 
Staff Benefits 

MEDICAL BOARD OF CALIFORNIA 
ENFORCEMENT PROGRAM 

BUDGET REPORT 
JLILY 1,2008 - NOVEMBER 30,2008 

EXPENDITURES1 
FY 08109 ENCLIMBRANCES 
BUDGET Y R-TO-DATE 

TOTAL PERSONAL SERVICES 13,476,167 5,091,730 

OPERATING EXPENSE & EQUIPMENT 
General ExpenseIFingerprint Reports 
Printing 
Communications 
Postage 
Insurance 
Travel In-State 
Travel Out-of-State 
Training 
Facililties Operations 
ConsultantlProfessional Services 
Departmental Services 
Data Processing 
Central Administrative Services 
Attorney General 11 
OAH 
EvidenceNVitness Fees 
Court Reporter Services 
Major Equipment 
Other Items of Expense (Law Enf. 

MaterialsILab, etc.) 
Vehicle Operations 
Minor Equipment 

TOTAL OPERATING EXPENSES & 
EQUIPMENT 23,923,585 9,911,263 

DISTRIBUTED COSTS (633,666) (339,245) 

TOTAL BUDGETIEXPENDITURES 36,766,086 14,663,748 

Unscheduled Reim bursements 

LAG 
TIVIE 

(MONTHS) 

current 
current 

1-2 
1-2 
1-2 
1-2 

current 
1-2 

current 
1-2 

current 
1-2 

current 
1-2 

current 
current 
current 

1-2 
1-2 
1-2 

1ISee next page for monthly billing detail 



MEDICAL BOARD OF CALIFORNIA 
ATTORNEY GENERAL EXPENDITURES - FY 08109 
DOJ AGENCY CODE 003573 - ENFORCEMENT (6303) 
page 1 of 2 

July Attorney Services 
Paralegal Services 
AuditorIAnalyst Services 
Special Agent Services 
Cost of Suit 

August Attorney Services 
Paralegal Services 
AuditorlAnalyst Services 
Cost of Suit 

Number of Hours - Rate 

September Attorney Services 5,936.00 
Paralegal Services 248.75 
AuditorlAnalyst Services 89.50 
Cost of Suit 

October Attorney Services 6,487.75 
Paralegal Services 21 9.75 
AuditorlAnalyst Services 87.00 
Special Agent S,ervices 
Cost of Suit 

November Attorney Services 
Paralegal Services 
AuditorIAnalyst 
Special Agent Services 
Cost of Suit 

Decem ber Attorney Services 
Paralegal Services 
AuditorIAnalyst 
Cost of Suit 

Revised 1211 1108 

Amount 

08/09 FYTD Total = 4,783,710.50 
08109 FY Budget = 12,229,270.00 



PERSONAL SERVICES 
Salaries &Wages 
Staff Benefits 

TOTAL PERSONAL SERVICES 

OPERATING EXPENSES & EQUIPMENT 
General Expense 
Fingerprint Reports* 
Printing 
Communications 
Postage 
Travel In-State 
Training 
Facilities Operation 
ConsulVProfessional Services 
Departmental Services 
Data Processing 
Central Administrative Services 
Other Items of Expense 
Attorney General 
EvidenceNVitness Fees 
Minor Equipment 

MEDICAL BOARD OF CALIFORNIA 
LICENSING PROGRAM 

BUDGET REPORT 
JULY 1,2008 - NOVEMBER 30,2008 

TOTAL OPERATING EXPENSES & 
EQUIPMENT 

SCHEDULED REIMBURSEMENTS 

DISTRIBUTED COSTS 

TOTAL BUDGET/EXPENDITURES 

Unscheduled Reimbursements 

EXPEIVDITURES/ 
FY 08/09 ENCUMBRANCES 
BUDGET YR-TO-DATE 

*Department of Justice invoices for fingerprint reports, name checks, and subsequent arrest reports 

LAG 
TIME 

(MONTHS) 

current 
current 

1-2 
1 

1-2 
1 -2 
1-2 
1 -2 
1-2 

current 
1-2 

current 
1-2 

current 
1-2 

current 
1 -2 
1-2 



PERSONAL SERVICES 
Salaries & Wages 
Staff Benefits 

TOTAL PERSONAL SERVICES 

MEDICAL BOARD OF CAI-IFORNIA 
ADMINISTRATIVE SERVICES PROGRAM 

BUDGET REPORT 
JULY 1,2008 - NOVEMBER 30 2008 

EXPENDITURES1 LAG 
FY 08109 ENCUMBRANCES TIME 
BUDGET YR-TO-DATE (MONTHS) 

OPERATING EXPENSE & EQUIPMENT 
General Expense 
Printing 
Communications 
Postage 
Travel In-State 
Training 
Facilities Operations 
Consultant & Professional Services 
Departmental Services 
Data Processing 
Central Administrative Services 
Vehicle OperationsIlnsurancelOther 
Major Equipment 
Minor Equipment 

TOTAL OPERATING EXPENSES & 
EQUIPMENT 

DISTRIBUTED COSTS 

TOTAL BLIDGETIEXPENDITURES 

826,710 353,171 current 
365,438 137,680 current 

1-2 
1-2 
1-2 
1-2 
1-2 
1 -2 

current 
1-2 

current 
1-2 

current 
1-2 
1-2 
1 -2 



PERSONAL SERVICES 
Salaries & Wages 
Staff Benefits 

TOTAL PERSONAL SERVICES 

OPERATING EXPENSE & EQUIPMENT 
General Expense 
Printing 
Communications 
Postage 
Travel In-State 
Training 
Facililties Operations 
Consultant/Professional Services 
Departmental Services 
consolidated Data Centers (Teale) 
Data Processing 
Central Administrative Services 
Major Equipment 
Other Items 
Minor Equipment 

MEDICAL BOARD OF CALIFORNIA 
IIVFORMATION SYSTEMS PROGRAM 

BUDGET REPORT 
JULY 1, 2008 - NOVEMBER 30, 2008 

TOTAL OPERATING EXPENSES & 
EQUIPMENT 

DISTRIBUTED COSTS 

TOTAL BUDGETIEXPENDITURES 

EXPENDITURES1 
FY 08/09 ENCUMBRANCES 
BUDGET YR-TO-DATE 

LAG 
, TIME 
(MONTHS) 

current 
current 

1-2 
1-2 
1-2 
1-2 
1-2 
1-2 

current 
1-2 

current 
current 

1-2 
current 

1-2 
current 

1-2 



PERSONAL SERVICES 
Salaries & Wages 
Staff Benefits 

TOTAL PERSONAL SERVICES 

OPERATING EXPENSES & EQUIPMENT 
General ExpenselFingerprint Reports 
Printing 
Communications 
Postage 
Insurance 
Travel I n-State 
Training 
Facilities Operation 
Departmental Services 
Data Processing 
CentrallAdrninistrative Services 
EvidencelWitness Fees 
Major Equipment 
Vehicle OperationslOther Items 
Minor Equipment 

MEDICAL BOARD OF CALIFORNIA 
PROBA1-ION MONITORING 

BUDGET REPORT 
JULY 1,2008 - NOVEMBER 30,2008 

EXPENDITURES1 LAG 
FY 08/09 ENCUMBRANCES TIME 
BUDGET YR-TO-DATE (MONTHS) 

TOTAL OPERATING EXPENSES & 
EQUIPMENT 

TOTAL BUDGETIEXPENDITURES 

Unscheduled Reimbursements* 

388,308 current 
139,338 current 

1-2 
1-2 
1-2 
1-2 

current 
1-2 
1-2 

current 
current 

1-2 
current 

1-2 
1-2 
1-2 
1-2 

*no authority to spend 



BAGLEY-KEENE OPEN MEETING ACT 
TOP TEN RULES 
(January 2009) 

[NOTE: GC 5 = Government Code Section; AG = Opinions of the 
California Attorney General.] 

1. All meetings are public. (GC 51 1123.) 

2. Meetings must be noticed 10 calendar days in advance-including 
posting on the Internet. (GC 51 1125(a).) 

3. Agenda required-must include a description of specific items to 'be 
discussed (GC 55 1 1125 & 11 125.1). 

a. ,No item may be added to the agenda unless it meets criteria for 
an emergency. (GC 51 1125(b).) 

4. Meeting is "gathering" of a majority of the board or a majority of a 
committee of 3 or more persons where board business will be 
discussed. Includes telephone & e-mail communications. (GC 5 
11122.5; Stockton Newspapers Inc. v. Members of the ~edevelopoment 
Agency of the City of Stockton (1985) 171 Cal.App.3d 95.) 

5. Law applies to committees, subcommittees, and task forces that 
consist of 3 or more persons (includes all persons whether or not they 
are board members). (GC 51 1121) 

6. Public comment must be allowed on agenda items before or during 
discussion of the items and before a vote, unless: (GC 51 1125.7.) 

a. The public was provided an opportunity to comment at a 
previous committee meeting of the board. If the item has been 
substantially changed, another opportunity for comment must 
be provided. 

b. The subject matter is appropriate for closed session. 

7 .  Closed sessions (GC 511126.) At least one staff member must be 
present to record topics discussed and decisions made. (GC 5 
11 126.1). 

Closed session allowed: 
a. Discuss and vote on disciplinary matters under the 

Administrative Procedure Act (APA). (subd. (c)(3).) 
b. Prepare, approve or grade examinations. (subd. (c)(l).) 



c. Pending litigation. (subd. (e)(l).) 
d. Appointment, employment, or dismissal of executive officer (EO) 

unless EO requests such action to be held in public. (subd. (a), 
(b).) 

No closed session allowed for: 
a. Election of board officers. (68 AG 65.) 
b. Discussion of controversial regulations or issues. 

8. No secret ballots or votes except mail votes on APA enforcement 
matters. (68 AG 65; GC § I  1526.) 

9. No proxy votes. (68 AG 65.) 

10. Meetings by teleconferencing (GC 91 1123.) 

a. Suitable audio or video must be audible to those present at 
designated location(s). (subd. (b)(l)(B).) 

b. Notice and agenda required. (subd. (b)(l)(A).) 
c. Every location open to the public and at least one member of 

board physically present at the specified location. All members 
must attend at a public location. (subds. (b)(l) (C), and (F).) 

e. Rollcall vote required. (subd. (b)(l)(D).) 
f. Emergency meeting closed sessions not allowed. (subd. 

(b)(l )(E)-) 

Reference: January 2009 "Public Meetings" Memorandum & Attached 
Guide to the Bagley-Keene Open Meeting Act 

http:llwww.dca.ca.govlr~rlbagleykeene~meetingact.pdf 



ETHICAL DECISION MAKING Handout #2 

investigator 
prosecutor, or 
advocate 

before or during the adjudicative proceeding? 

Need Further 
Discussion 

Questions 

Have you served as 

I 

Are you biased or prejudiced for or against the person? I Yes 

Mandatory 
Disqualification 
Yes 

Have you 

Do you have an interest (including a financial interest) 
in the proceeding? 

engaged in a prohibited ex parte 
communication before or during adjudicative 
proceeding (may result -in disqualification)? 

OR 
complained to you about investigation 
currently in progress and said how great he 
or she is 

Yes 

J "Ex parte" communication: direct or indirect 
communication with you by one of the parties or its 
representative without notice and opportunity for all 
parties to participate in the communication (e.g. 
applicant or licensee (or someone acting on that 
person's behalf) 

Yes 

Yes 

( disputed evidentiary facts concerning the proceeding? I 
Do you or your spouse or a close family member (such 
as an uncle or cousin) have personal knowledge of 

Do you doubt your capacity to be impartial? 

Yes 

Rev. 1/21/09 

Do you, for any reason, believe that your recusal would 
further the interests of justice? 

Yes 



--->-- 

AGENDA ITEM 11 

MEDICAL BOARD STAFF REPORT 

.DATE REPORT ISSUED: January 5,2009 
SUBJECT: Ex Parte Communications 
STAFF CONTACT: Janie CordrayKimberly Kirchrneyer 

REQUESTED ACTION: 
Approve one of the options provided regarding advocacy or lobbying communications, which will then be included in 
the next revision of the Board Member Administrative Procedure Manual. 

STAFF RECOMMENDATION: 
Staff recommends the adoption of Option 3. 

EXECUTIVE SUMMARY: 
The law is quite clear regarding ex parte ("one-sided") communications relating to specific disciplinary or licensing 
actions against individual licensees or applicants. Members are aware of the statutory prohbition against ex parte 
communications in these matters. 

However, the Board Members have voiced concerns about contact or communication with advocacy or other groups 
lobbying on policy, administrative, or regulatory matters. These are not ex parte communications in the narrow legal 
sense because they do not touch contested quasi-judicial cases involving licensing or disciplinary proceedings but 
they may have a substantial impact on policy issues before the Board. At the November meeting, Members voiced 
two major concerns about these types of contacts: 1) Only some Members were contacted by certain groups, which 
could result in some Members having more information than others on a certain issue, and; 2) statements made by 
Members speaking with representatives of certain groups could be misconstrued as representing the opinion of the 
entire Board. The Board expressed concern about the effect the unequal level of information and potential 
misunderstandings could have on its decision malung. 

1 .  
At the January meeting, two public cornnlents were offered relating to the Board's discussion on the subject. Julie 
D'Angelo Fellmeth, representing the Center for Public Interest Law, in summary, cautioned the Members that 
compliance with the Public Meeting Act assures Board business is discussed in public so all interested parties can 
hear what others have to say and respond appropriately. Brett Michelin, representing the California Medical 
Association, voiced his concerns that conversations with Board Members on very complex issues was necessary, as 
the allotted time for public comment was often inadequate. The CMA's opinion is that it has the right to approach 
Members of a publicly accountable Board. The CMA would, however, have no objection to Members disclosing 
those conversations publicly. 

OPTIONS: 

1 .  Prohibit any advocacy or lobbying communications with anyone on any subject that might come before the 
Board. While this would solve the problem of preventing any appearance of favoritism or bias, it would also 
likely create an insular system and chill public participation. The outright ban on this type of speech may also 
raise constitutional issues. 

Adopt a system similar to the Public Utilities Commission that would require Board Members to keep a 
written log of conversations or communications relating to specified subjects or all subjects pending before 
the Board. This log would then presumably be published or disclosed before certain Board actions were 
taken. Whlle this would enhance disclosure, it may have the effect of discouraging any discourse or 
preventing the exchange of information. Often, various constituents alert the Members' to another board's or 
agency's action, the introduction of legislation, etc., from only the desire to share information, not persuade 
Members to take action. Requiring notice for discussion, logging of every conversation, and disclosing every 
person having a conversation with a Member may have the effect of insulating the Board and discouraging 
public participation in the Board's business. This burden may be viewed as unduly burdensome. 

3. Adopt a policy requiring Board Members to disclose at a Board meeting all discussions and communications 
regarding any item pending before the Board which would result in their inclusion in the meeting minutes. 
T h s  approach is similar to the practice of a past Board President as he disclosed all h s  relevant meetings, 
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Medical Board Staff Report - Ex Parte Communications 
January 5,2009 
Page 2 

conversations, and correspondence with interested parties and then asked the Members to disclose any such 
conversations, meetings, or communications they might have had. This practice made public the interests of 
various parties, as well as any outreach conducted. The report was included in the minutes. 

Option 3 would be the least burdensome and most practical solution to promote openness, while not creating more 
work or a bamer to communication. 

SUMMARY - 
Pragmatically, there are two ways to address these types of communications: 1) Prohibit them, which may chill 
communication and public participation and raise issues regarding the right to speak as well the public's access to 
Members of a government body or 2) Disclose them, which places all parties on equal footing. Option 3 
accomplishes the latter without placing an unreasonable burden on Board Members. In addition, the concept of 
disclosure of Members' conversations is consistent with the provisions of the July 1, 2008 version of Senate Bill 963, 
considered by the legislature last year. 

FISCAL CONSIDERATIONS: 
No fiscal impact is anticipated. 

PREVIOUS MBC AND/OR COMMITTEE ACTION: 
At the November 6, 2008 Board meeting the Members had a discussion surrounding the Board Member 
Administrative Procedure Manual, including the section relating to ex parte communications of Board Members. As a 
result of that brief discussion, the Members directed staff to prepare a document regarding similar communication to 
be discussed at the January meeting. In addition, the Members voiced their interest on how other state agencies deal 
with such communications. 



Medical Board Staff Report - Ex Parte Communications 
January 5 ,2009 
Page 3 

Attachment A 

The Public Utility Commission (PUC), in addition to being covered by the Brown Act, is required, under Public 
Utility Code Section 170 1.3(c) to disclose all conversations or written contact relating to ratesetting (see Page 4 for 
specific language). For the PUC, ex parte communications are permitted, but three days notice must be given so that 
all interested parties may participate. At every meeting of the PUC, a log of evew conversation or communication 
with g party relating to ratesetting is published along with every action. 

From the discussions at the November Board meeting, it would appear the Members are most concerned about 
fairness to all stakeholders and preventing the appearance of any favoritism or bias toward any group or individual. 
That is certainly within the purpose and spirit of the Open Meetings Act. The discussions also indicate the matter of 
concern is not actually relating to the legal prohibition of ex parte communications in pending disciplinary actions, but 
are more related to compliance with the Open Meetings Act. 

Public Utdity Code Section 170 1.3(c) 
Ex parte communications are prohibited in ratesetting cases. However, oral exparte communications may 
be permitted at any time by any commissioner if all interested parties are invited and given not less than 
three days' notice. Written ex parte communications may be permitted by any party provided that copies of 
the communication are transmitted to allparties on the same day. Ifan exparte communication meeting is 
granted to any party, all other parties shall also be granted individual exparte meetings of a substantially 
equalperiod of time and shall be sent a notice of that authorization at the time that the request is granted. 
In no event shall that notice be less than three days. The commission may establish a period during which 
no oral or written ex parte communications shall be permitted and may meet in closed session during that 
period, which shall not in any circumstance exceed 14 days. Ifthe commission holds the decision, it may 
permit exparte communications during the first halfof the interval between the hold date and the date that 
the decision is calendared for final decision. The commission may meet in closed session for the second 
halfof that interval. 





AGENDA ITEM 13 

State of California 
Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, Ca 9581 5 
www.mbc.ca.qov 

Memorandum 
Date: January 15,2009 

To: Members 

From: Abbie French 

Subject: Report on Medical Malpractice Coverage 

AB 2342 (Nakanishi; Chap. 276, Stats. of 2006) added Business and Professions Code section 2023, 
requiring die Medical Board of Califomia (Board) to study the issue of providing medical malpractice 
insurance for physicians and surgeons who provide voluntary unpaid services, as specified, to indigent 
patients in medically underserved or critical need population areas of the state and to report its findings to 
the Legislature. The study was to include, but not be limited to, the cost and process of administering such 
a program, options for providing medical malpractice insurance and how the coverage co~~ ld  be funded, 
and whether the voluntary licensure surcharge fee assessed under Section 2435.2 (as added by Chapter 
293 of the Statutes of 2005) is sufficient to fund the provision of medical malpractice insurance for the 
physicians and surgeons. The study was to be completed by January I, 2008, but was delayed due to 
problems obtaining a vendor and contract to conduct the study. 

On June 30,2008, the Board executed a contract with UC Califomia, Davis Health Systems (UC Davis) to 
perform the required malpractice coverage study. On December 31,2008, UC Davis released the 
attached report. Afler analysis of the information required, UC Davis found the following: 

P California is one of the seven remaining states in the U.S. that have yet to enact any meaningful 
legislation that relieves the providers who render voluntary, unpaid care to patients from paying the 
high cost of professional liability insurance. Lack of malpractice coverage is perceived as a serious 
impediment to attracting volunteers. 

P If Califomia desires to promote physician volunteerism, then legislation must address the following: 

A. Adoption of one or more of the following liability protection models: 

Enactment of immunity statutes in which the provider is not liable for common 
negligence, but only for gross negligence or willful misconduct. 

Enactment of immunity statutes in which, under circumstances proscribed by 
the state, a physician volunteer would be considered a state employee when 
providing uncompensated care. 

A Stateestablished malpractice insurance program in which the state either 
purchases insurance for physician vol~~nteers or establishes a self-insured pool. 

B. Determine settings where liability protection would apply (free clinics, non-profits, 
hospitals, private physician offices, etc.). 
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C. Determine whether there would be any limitation to the type of care that may be 
rendered (surgical, anesthesia, minor procedures, primary care, etc.). 

D. ldentrfy what patients would be covered under the program (medically indigent, Medi- 
cal, Medicare, etc.). 

E. Establish a clinic and physician registration process. Criteria would need to be 
developed to determine who could be a participating provider. Since there is a 
mechanism already established by the Board to register volunteer physicians, the 
Physician Volunteer Registry (www.publicdocs.medbd.ca.gov/volmd) could be the 
repository of names, information and insurance eligibility for those individuals who are 
approved as a participating provider. 

k Califomia has one of the highest medical license fees in the country, so the easiest route to 
generate revenue for volunteer physician malpractice insurance may be the most difficult to 
implement (raise license fees). If every licensed physician was assessed an additional $50 to the 
biennial fee, over $3 million could be generated annually, which could easily pay for malpractice 
coverage for 150-200 clinics (NORCAL non-profrt clinic insurance data, estimated costs on page 34 
of report), or provide revenue to pay for approximately 450 individual physician premiums 
(estimated costs on page 33 of report). 

P Additional revenues could be generated by requiring those health care entities that register with the 
state in order to be an eligible site to receive volunteer physicians who are covered through the state 
program to pay a nominal annual fee, e.g. $200. This sol.lrce of revenue would be limited, but 
would generate additional dollars. 

k Most states pay for volunteer professional liabilitycoverage out of their general fund. In Califomia, 
there may be current state program funding that could pay for an insurance coverage program for 
volunteer physicians (i.e., Medically Underserved Accol-~nt (physician volunteer program)). 

k Grant opportunities, through organizations like the Califomia Endowment, or other healthcare non 
profrt organizations, could also present potential avenues for revenue generation to pilot this 
program. 

P If a volunteer physician insurance program was developed in the state of Califomia, it should not be 
administered by the Board but by another branch of the state (If administered by the Board, ,there 
may be a perceived conflict of interest if the Board must determine whether to take disciplinary 
action against a licensee to whom it has provided medical malpractice insurance). 

In conclusion, the report states that Califomia is in a favorable position to take a step forward in 
introducing a program that would remove the professional liability insurance barrier to providing volunteer 
physician services. A climate must be created which encourages volunteerism, addresses the concerns 
of the health care providers regarding malpractice lawsuits, ensures that patients seen by volunteer 
health care providers retain their rights to corr~pensatioli for acts of negligence, and avoids the perception 
that volunteer liability protection permits a lesser standard of care for the uninsured and underinsured. 
Those physicians that provide voluntary, unpaid medical care to indigent California are performing a 
service or1 behalf of the state. 

This report was SI-~bmitted to the legislature for their review and the Legislature will ultimately decide the 
best route to take, if any, on this issue. Any program would need to be established through legislation. 



AGENDA ITEM 14 

State of California 
Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, Ca 9581 5 
w . m  bc.ca.qov 

Date: January 15,2009 

To: Members 

From: Kimberly Krchmeyer 

Subject: November 2008 Report on Public Disclosure 
Physician Misconduct and Public Disclosure Practices at the Medical Board of  California 

Based upon the recommendations of the Enforcement Monitor, Senate Bill (SB) 23 1 (Figueroa; Chap. 674, Stats. of 
2005) added Business and Professions Code section 2026 effective January 1,2006. This section of law required that a 
study, with recommendations, be conducted on the role of public disclosure in the public protection mandate of the 
Medical Board of California (Board) [the Little Hoover Commission was initially identified to perform the study, but the 
law was changed to direct the California Research Bureau (CRB) complete the study]. The CRB was to study whether 
the public is adequately informed about physician misconduct by the current laws and regulations providing disclosure 
and options for improving public access. 

The report was completed in November 2008. The Executive Summary of the report is attached. The report made some 
observations and also provided several policy options. Based upon the research, the CRB's observations included: 

P National data suggest that the volume of "Quality of Care" complaints received by the Board each year falls far 
short of the number of serious injuries Californians receive in hospitals each year due to negligent or incompetent 
care. 

P Consumers likely would benefit fiom policy changes that would expand and lengthen public disclosure and 
Internet display of a variety of information about physicians' records, including malpractice payouts, Board 
enforcement actions, and Board citations and fines. 

P Medical Boards in several other states, both large and small, provide considerably more accessible information 
about physicians on their Internet websites than does the Board. 

P The Board has not emphasized analybcal research strategies that could support its enforcement strategies. 

The report discusses policy options for improving public access to information about physician misconduct. Although 
several of the options would require legislation, several of them could be implemented without legislation, if the Board 
believed the suggestions would assist the Board in its mandate. The options include: 

1) Add a "public disclosure" component to the Medical Practice Act's list of the Board's responsibilities in section 
2004. 
Although public disclosure is not listed in section 2004, there are other sections in the Medical Practice Act that 
require public disclosure which the Board takes very seriously. The Board has an extensive outreach program 
and also worh diligently to post all items on a physician 's projle allowed by law. The addition of this item into 
statute seens unnecessary. 

2) Standardize the Board's statutory disclosure requirements for all inquiries (Internet, in-person, in-writing), 
includmg requiring permanent disclosure of past disciplinary actions, citationfine actions, administrative actions, 
and malpractice judgments, arbitration awards, and settlements. 
The study appropriately indicated the laws regarding disclosure and access to recorh are inconsistent, and 
should be amended. Any change in the length of time actions are posted on the Board's website also would 
require a legislative change. 



November 2008 Public Disclosure Report 
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3) Direct the Board to expand and revise its Internet physician profiles to better conform to cment law, e.g. 
displaying specialty board certification and postgraduate training information. 
The Board's ISB is working on implementation of new physician profiles that will not only include board 
certification, but also will include itemsfiorn the physician survey. In addition, Board stafare working on putting 
postgraduate training information on the website; however, this addition will take longer. 

4) Direct the Board to investigate and provide summaries of those investigations to the public for each reported 
malpractice judgment, arbitration award, and settlement. 
This suggestion would require a legislative change. 

5) Direct the Board to study ways to enhance public outreach in order to better identify cases of potential 
misconduct. 
The report suggested the Board audit physicians ' or hospitals' records. The Board does not have the ability to 
reviewpatient records without a release or a reason to subpoena the records, therefore this would require a 
legislative change, additional finding, and stafl 

6) Direct the Board to require physicians to notify patients that complaints about care may be submitted to the Board 
The Education Committee is putting forward a recommendation to seek a regulation requiring physicians to post 
a sign at each place ofpractice. 

7) Direct the Board to expand information on its Internet physician profiles to include additional biographical data, 
including age, gender, and training. 
This suggestion would require a legislative change and could be vely controversial due to the information the 
Board is being requested to add, i. e. age and gender. 

8) Direct the Board to provide on its Internet physician profiles llnks to evidence-based, physician-level performance 
information provided by external organizations, such as the California Physician Performance Initiative. 
To add the information to the Board S physician profiles would require a legislative change; however, legislation 
would not be required for the Board to put on its website a link to the Initiative S Internet website. 

9) Direct the Board to sponsor and publish research projects based on the contents of the Board's complaints, 
discipline, public disclosure, and licensing databases. 
As approved by the Medical Error Task Force and the Board, Janie Cordray, Board Research Manager, is 
beginning a study into complaint histoly and disciplinaly action. As staftime andfindingpermits, further 
research can be completed. To sponsor and publish research projects may require additional stafandfinding. 

10) Direct the Board and the Board of Registered Nursing to develop methods for sharing and publicizing information 
about supervisory relationships between physicians and nurse practitioners. 
The report recommends tracking andposting the nurse practitioners andphysician assistants under the 
physician S supervision. With the number ofphysicians in the state and thefi-equent changes occur in 
employment, this may be an unmanageable task without any significant benefit. 

1 1) Encourage the Board to improve public access to and utility of Board-approved information, such as establishing a 
web log ("blog") to provide notices to disciplinary actions now distributed via an email notification service to 
subscribers. 
The Board currently emails Board action notifications to any individual who requests to be on the Board S 
subscriber S lkt. The public documents are available via a name or license number search and the Board S 
Newsletter maintains a list of disciplinaly actions taken in the lmt quarter. In addition, the Board currently has a 
Webmaster wlzich responds to emails to the Board 

The report was also provided to the Legislature. At this time, it is unknown whether any legislation related to this report 
will be introduced. If legslation is introduced, the Board will be able to provide the author with its position. 



Executive Summary 

Oversight of the healthcare industry in California is complex, involving many agencies 
and licensing boards. Perhaps the most important of these is the Medical Board of 
California (MBC), which licenses and regulates the practice of medicine by some 
125,000 physicians and surgeons in California. The Medical Board's highest policy 
priority, according to law, is to protect the public.' 

This report seeks to clarify current Medical Board of California public disclosure 
practices and what is known about how those practices serve the goal of public 
protection. The report is mandated by SB 1438 (Figueroa), Chapter 223, Statutes of 2006 
(codified at Business and Professions Code Section 2026), which instructs the California 
Research Bureau to 

study the role ofpublic disclosure in the public protection mandate of the 
[Medical Board of California]. The ensuing CRB report shall include, but not be 
limited to, considering whether the public is adequately informed about physician 
misconduct by the current laws and regulations providing for disclosure. f ie 
study shallpresent policy options for improvingpublic access. 

Unfortunately, harm comes to many patients in the U.S. healthcare system. The National 
Academy of Science's Institute of Medicine stated in 2000 that between 44,000 and 
98,000 Americans die each year fiom the consequences of adverse medical events - 
defined as "injuries caused by medical management," including negligent and 
incompetent care.* These figures imply that 10,000-20,000 deaths each year in California 
are attributable to adverse medical  event^.^ 

At stake is what difference MBC disclosure policies make to public safety and the quality 
of medical care of California. We address this question in three ways. First, we outline 
current law and MBC policies with respect to public disclosure. Second, we survey 
public disclosure "best practices" in use on other state medical board websites and the 
scholarly literature on medical errors. 

Third, we undertake a statistical investigation of the relationship between certain, 
contested data elements - such as malpractice payout histories - and MBC disciplinary 
proceedings. The goal of the statistical analysis is to better identify risk factors the 
Medical Board and the public can employ in evaluating physicians. 

The report makes several important points: 

National data suggest that the volume of "Quality of Care" complaints 
received by the Board each year falls far short (by an order of magnitude) of 
the number of serious injuries Californians receive in hospitals each year due 
to negligent or incompetent care. 4 

Most peer-reviewed studies of medical errors and malpractice imply that the large 

California Research Bureau, California State Library 3 



majority of patients who are harmed by healthcare provider negligence or 
incompetence fail to file formal complaints. While many medical errors are 
attributable to the actions or omissions of other professionals in the caregiver 
streamY5 these studies suggest that most negligent andlor incompetent acts 
committed by physicians nationwide and California alike each year escape state 
medical board scrutiny. 

We lack survey evidence specific to California about the degree to which the 
public is well-informed about the Medical Board's regulatory role. A 2006 
national survey, however, found low levels of public knowledge about state 
medical boards6 Those findings suggest that enhanced public education and 
outreach activities are justified in support of the Board's public protection 
mandate. 

Consumers likely would benefit from policy changes that would expand and 
lengthen public disclosure and Internet display of a variety of information 
about physicians' records, including malpractice payouts, MBC enforcement 
actions, and MBC citations and fines. 

Public records generally are available in perpetuity to inquiring members of the 
public. Current disclosure laws and regulations limit the MBC's Internet display 
of various public record documents to ten years or less. We show statistically that 
disciplinary and citationlfine histories of at least ten years' length are useful for 
forecasting the likelihood of future disciplinary actions against a physician. 
Additionally, we show that malpractice payout histories ('judgments, arbitration 
awards and settlements reported to the MBC, whether disclosed to the public or 
not) are directly predictive of future disciplinary actions for five years and 
indirectly predictive for a longer time period. 

Medical Boards in several other states, both large and small, provide 
considerably more accessible information about physicians on their Internet 
websites than does the MBC. 

The Board expects to roll out a new web service this fall that has the potential to 
greatly improve physician profile content and usability. At the time this report 
was written, the contents of the new physician profile displays had not been 
finalized. Our statistical model demonstrates that a number of biographical facts 
about physicians not currently displayed on the MBCYs Internet physician 
profiles, such as gender, age, specialty board certification and graduate training 
are useful for predicting the odds a physician will face MBC enforcement actions 
in the future. 

The MBC has not emphasized analytical research strategies that could 
support its enforcement strategies. 

The MBC is required statutorily to report summary statistics on its annual case 
loads and performance but is not specifically required to conduct any statistical 

4 California Research Bureau, California State Library 



analysis of its data. For several years prior to the 2003 budget cuts, the Board 
employed a Medical Director who contributed original research on the correlates 
of disciplinary action against licensed physicians. The Board possesses a wealth 
of data on licensed physicians that could be better used in support of the MBC's 
public protection mandate. 

Finally, the report offers a series of policy options by which the Board could improve its 
capacity to fulfill its primary mission to protect the public. Table 1 on the following page 
presents those policy options in brief. 

The remainder of this report is organized as follows. The second section provides 
background on the MBC and its current policies regarding public disclosure about 
physician behavior. In the third section, we review the empirical literature on public 
disclosure in the context of basic information economics theory as applied to the 
regulation of medical practice. 

Fourth, we compare the MBC's practices to those of medical boards in other states. Fifth, 
we present and discuss a statistical model of one major aspect of disciplinary proceedings 
against physicians. The goal of the model is to validate and extend existing research 
findings on the biographical and historical factors that can be used to forecast the odds of 
future disciplinary proceedings against individual physicians. Finally, the report discusses 
in more detail the policy options (listed in Table 1) for improving public access to 
information about physician misconduct in California. 

- 
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Table 1: Policy Options in Brief 

1. Add a "public disclosure" component to 7. Direct the MBC to expand 
the Medical Practice Act's list of the information provided on its Internet 
Medical Board of California's (MBC) physician profiles to include 
responsibilities in Business and additional biographical data, 
Professions Code Section 2004. including age, gender and training. 

2. Standardize the MBC's statutory 8. Direct the MBC to provide on its 
disclosure requirements across different Internet physician profiles links to 
outlets (e.g., Internet vs. in-person or evidence-based, physician-level 
in-writing requests), including performance information provided 
requiring permanent disclosure of past by external organizations, such as 
disciplinary actions, citationlfine the California Physician 
actions, administrative actions, and Performance Initiative. 
malpractice judgments, arbitration 
awards and settlements. 

3.  Direct the MBC to expand and revise its 9. Direct the MBC to sponsor and 
Internet physician profiles to better publish research projects based on 
conform to current law, e.g. displaying the contents of the Board's 
specialty board certification and complaints, discipline, public 
postgraduate training information. disclosure and licensing databases. 

4. Direct the MBC to investigate and 10. Direct the MBC and the California 
provide summaries of those Board of Registered Nursing to 
investigations to the public for each develop methods for sharing and 
reported malpractice judgment, publicizing information about 
arbitration award and settlement. supervisory relationships between 

physicians and nurse practitioners. 

5. Direct the MBC to study ways to 11. Encourage the Board to improve 
enhance public outreach in order to public access to and utility of 
better identify cases of potential Board-provided information, such 
physician misconduct. as establishing a web log ("blog") 

to provide notices of disciplinary 
6. Direct the MBC to require physicians to actions now distributed via an email 

notify patients that complaints about notification service to subscribers. 
care may be submitted to the Board. 

Source: CRB, 2008. 

6 California Research Bureau, California State Library 
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MEDICAL BOARD OF CALIFORNIA 
Status of Pending Regulations 

- DCA is allowed 30 calendar days for review 
** - OAL is allowed 30 working days for review 
*** - Regs take effect 30 days after filing with Sec. of State 
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Continuing 
Education 
Requirements 

Fee Reduction to 
Offset Elimination 
of Diversion Prog. 

Non-substantive 
changes from all 
units (Section 100 
changes) 

Date to 
OAL for 

Review ** 

10/30/08 

Date to 
Sec. of 
State*** 

1211 1 108 

Date to 
DCA for 
Review * 

9/9/08 

1 1 11 7/08 

Current Status 

Effective 1/12/09 

Staff has completed file and 
forwarded to DCA for review 

Next review of MBC regulations 
pending Spring 2009 

Date Notice 
Published 

by OAL 

12/07/07 

2/29/08 

Date 
Approved 
by Board 

1 1/2/07 

211 108 

Date of 
Public 

Hearing 

2/1/08 

4/25/08 

Date of 
Final 

Adoption 

311 7/08 

1 1/7/08 



AGENDA ITEM 15B 

LEGISLATIVE PACKET 

January 29 - January 30, 2009 

Los Angeles, CA 



Jan. 1 

Jan. 5 

Jan. 10 

Jan. 30 

Feb. 27 

Apr. 2 

Apr. 13 

May 1 

May 15 

May 22 

May 29 

June 1 - 5 

June 5 

June 8 

June 15 

July 10 

July 17 

Aug. 17 

Aug. 28 

TENTATIVE LEGISLATIVE CALENDAR 

2009 

Statutes of 2008 take effect. 

Legislature reconvenes. 

Budget Bill must be submitted by Governor 

Last day to submit bill requests to the Ofice of Legislative Counsel. 

Last day for bills to be introduced. 

Spring Recess begins upon adjournment. 

Legislature reconvenes. 

Last day for policy committees to hear and report Assembly fiscal 
bills for referral to fiscal committees. 

Last day for policy committees to hear and report nonfiscal 
Assembly bills to the Assembly floor. 

Last day for policy committees to meet prior to June 8. 

Last day for fiscal committees to hear and report Assembly Bills to 
the Floor. Last day for fiscal con-~rr~ittees to meet prior to June 8. 

Floor session only. No committee may meet for any purpose. 

Last day for Assembly to pass Assembly Bills. 

Committee meetings may resume. 

Budget Bill must be passed by midnight. 

Last day for policy committees to hear and report bills to the Floor. 

Summer Recess begins on adjournment, provided Budget Bill has 
been passed. 

Legislature reconvenes. 

Last day for fiscal committees to hear and report bills to the Floor. 



Aug. 31 - Sept. 11 Floor session only. No committee may meet for any purpose. 

Sept. 4 Last day to amend bills on Assembly floor. 

Sept. 11 Last day for any bill to be passed. Interim Recess begins upon 
adjournment. 

Oct. 11 Last day for Governor to sign bills. 

2010 

Jan. 1 Statutes of 2009 take effect. 

Jan. 4 Legislature reconvenes. 



2009 MEDICAL BOARD LEGISLATIVE PROPOSALS 

1. Wellness Committee codified in statute. 

This proposal was placed in AB 2443 and that bill was vetoed. Board has elected to pursue 
this codification again due to the importance of the issue. 

2. Set a "cap" or "ceiling" on the initiallrenewal fee, allowing the board to set the fee in 
regulation, and allow the board to have between two and six months funding in its reserve. 
This action is based upon an audit by the Bureau of State Audits. 

The "cap" was placed in AB 547, but the bill was vetoed. It did not contain the range in the 
reserve fund. 

3. Develop an Initial Limited License. 

There are applicants who wish to be licensed in California who are able to practice safely with 
a limited license. The board does not have the authority to issue an initial limited license. This 
proposal will address that concern and may assist in addressing some access to care issues 
facing patients in California. 

4. Use of "M.D." by residents. 

There has been concern raised that residents are physicians but are not allowed the use of 
"M.D." which confuses the patients. Some teaching hospitals have suggested a resident 
license or training license. Rather than create a new category of licensees, the Board approved 
the examination of revising the codes regarding the use of the term "M.D." 

5. Sunset Review - Extension of the Board. 

The board (members) is set to sunset (become inoperative) July 1,20 10 and the statutes are 
repealed January 1,201 1. SB 963 had the extension of the board for another year while the 
legislature and administration determined how the sunset review process was to be reformed. 

Approved additional concepts that could be included in this bill are: 

a. Certified Medical Records. 

The board approved this proposal at its April 2008 meeting, but it was substantive, thus could 
not go into omnibus legislation for 2008. Medical records provided by a physician, clinic or 
hospital in the course of reviewing a complaint are not certified. If the case goes to 
investigation, then the records must be obtained again as certified records. This proposal 
would reduce the time for investigating complaints and eliminate duplication of work. 



b. Vertical Enforcement/Prosecution - Sunset of Pilot. 

This pilot is set to sunset (become inoperative) on July 1,2010 and is repealed January 1, 
201 1 (see SB 797, page 20). The new evaluation report is due July 1,2009. 

c. Require reporting, at time of renewal, of any criminal, civil or disciplinary action. 

This proposal would require a physician, at time of renewal and under penalty of perjury, to 
report any criminal (felony or misdemeanor convictions), civil (settlements over $30,000, 
judgments, arbitration awards) or B&P 805 events. This will enable the board to obtain this 
information in a secondary manner since there is evidence that primary sources are not 
reporting all the information that should be reported to the board. This has been 
implemented by the DCA on each renewal form, but the codification was approved by the 
board 

d. Require all physicians who have an active license and have not submitted 
fingerprints to the board to do so by January 1,2012. 

This proposal will allow the board to obtain and maintain a record of arrests of licensed 
physicians in California. This is currently done, by law for all physicians since 1986 upon 
application to become licensed in California. Pursuant to review of records, fingerprinting 
has been required since June 1968. There is a "gap" in the information for those licensed 
prior to 1968. Some of those physicians should submit information to the board regarding 
convictions, but do not. Those physicians licensed prior to 1968 have not been fingerprinted, 
therefore the Board may not be aware the physician has been arrested and convicted. In 
these situations, the board must rely on the physician notifying the board after a conviction. 

A review of records shows that 1 1,000 to 15,000 licensees need to be fingerprinted. The cost 
is $51 to each licensee. Further research needs to be completed with the Department of 
Justice to confirm the numbers. 

e. B&P 801 .O1 Reporting Revisions. 

This section of law continues to be confusing to reporting entities. Some have asked for 
changes and clarification to understand exactly what is required. 

f. Obtain Medical Records Without Subpoena 

This would allow the board to obtain records when there is reluctance on the part of the 
patient to give the board authorization to obtain the records. 

g. Cap the Amount the Board can Assess for Licensee's Failure to Provide Medical 
Records 

The board shall assess $1,000 per day for failure by the licensee to provide to the board 
requested medical records within 15 days. There is no cap on this amount. There is a cap of 
$10,000 on the amount the board may assess a health care facility for the same infraction. 



6. Omnibus (usually carried by Senate Business and Professions Committee). 

All of our proposals for clean up were placed in the Omnibus bill, SB 1779, and that bill was 
vetoed. In addition, the board had a proposal placed in AB 2442 regarding the repeal of the 
reporting sections related to peer reports coming to the diversion program administrator 
(B&P 821.5 and 821.6). There will be additional proposals presented by both licensing and 
enforcement that may be included in this bill. 

801 .O1 - Clarifying whether or not malpractice 
actions have to be in California to be reported. 

805(a)(2) - Add the category of Special Faculty 
Permit holders to the definition of "Licentiate." 

821.5 - Repeal, board no longer needs the 
reporting coming to the diversion program 
administrator due to the sunset of the program. 

821.6 - Repeal, board no longer needs the 
reporting coming to the diversion program 
administrator due to the sunset of the program. 

2089.5 - Specify type of residency programs; 
and technical changes. 

2096 - Specify type of residency programs; and 
technical changes. 

2 102 - Federation of State Medical Boards 
(FSMB) will not test anyone without a state 
license; and technical changes. 

2 107 - Technical changes. 

2135 - 
k Subdivision (a)(l) - Specifying degree 

of Medical Doctor to clarify and 
ensure understanding. 

k Subdivision (4 - Maintaining 
consistency among all licensing 
pathways. 

k Technical changes. 

21 68.4 - Making the renewal requirements for 
the special faculty permit the same as those for 
the physician's certificate renewal. 

2 172 - Repeal; board no longer administers 
examinations. 

2 1 73 - Repeal; board no longer administers 
examinations. 

2 174 - Repeal; board no longer administers 
examinations. 

21 75 - Repeal; board no longer administers 
examinations. 

2221 - Making the process by which an 
applicant's probationary certificate can be 
modified or terminated consistent with the 
process that a probationary certificate is 
modified or terminated through enforcement 

2307 - Specify that recommendations can 
come from physicians licensed in any state; 
and technical changes. 

2335 - Re-amending section from AB 253 
(2007), the Board's restructuring bill, due to 
subsequent section amendments in a bill that 
was signed afterward. This section was 
included in a bill that was signed after ours, 
which did not include the amendments we were 
requesting. 



Proposals that may come from the Administration that MBC may wish to co-sponsor. 

Licensing/Accreditation of Outpatient Surgery Settings 

A legal decision was made in the case of Capen v. Shewry that created an issue between 
licensing and accreditation of outpatient surgery settings. The Court's opinion stated that 
physician owned and operated surgical clinics are to be regulated by the Medical Board, 
when general anesthesia is used, and surgical clinics operated by non-physicians are to be 
regulated by the Department of Public Health. The problem with that opinion is that the 
board does not have the authority to regulate clinics, it has the authority to approve 
accrediting agencies who verify compliance with standards. CDPH has stopped issuing 
licenses to these clinics, stating it does not have the authority to do so based upon the 
Court opinion. The Administration tried to sponsor legislation in 2008 to fix this issue, 
but was unsuccessful. We believe interested parties will work with the Administration in 
the 2009 legislative session in an attempt to resolve this issue. 



State of California 
Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, Ca 9581 5 
www.mbc.ca.qov 

Memorandum 
Date: January 22, 2009 

To: Members of the Medical Board of California 

From: Linda K. Whitney 

Subject: 2009 Tracker Legislation 

As of this mailing date, there is only one piece of legislation that has been 
introduced that directly impacts the Medical Board of California (Board). More 
related legislation may be introduced by the meeting date, and these will be 
presented to the Board at that time. 

An Executive Committee meeting will be requested for mid to late March to review 
and take positions on legislation that has been introduced in the 2009 session. 
This meeting should take place before the policy committees take action on 
legislation in April. 

The attached bill that has been identified for Board review is a place holder. It has 
been introduced to begin the discussions related to any improvements that the 
legislature will deem necessary in the peer review process. 

The Board will not be asked at this meeting to take a position on this legislation, but 
to direct staff to continue the discussions with the author and interested parties in 
the development of this legislation. 

If you have any questions, please do not hesitate to contact me at 916-263-2677 or 
Iwhitney@mbc.ca.gov. 



SENATE BILL No. 58 

Introduced by Senator Aanestad 

January 20,2009 

An act to add Section 805.3 to the Business and Professions Code, 
relating to physicians and surgeons. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 58, as introduced, Aanestad. Physicians and surgeons: peer review. 
Existing law provides for the professional review of specified healing 

arts licentiates through a peer review process. Existing law, the Medical 
Practice Act, provides for the licensure and regulation of physicians 
and surgeons by the Medical Board of California. 

This bill require the board to conduct a pilot program to redesign the 
peer review process applicable to physicians and surgeons based on 
recommendations made in a specified report. The bill would state the 
intent of the Legislature to enact legislation that would establish 
guidelines for the board to follow in conducting that pilot program. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 805.3 is added to the Business and 
2 Professions Code, to read: 
3 805.3. (a) The Legislature finds and declares all of the 
4 following: 
5 (1) A legislatively mandated report released in July 2008, 
6 "Comprehensive Study of Peer Review in California: Final 
7 Report," highlighted variations among health care entities in 



conducting, selecting, and applying criteria for peer review of 
physicians and surgeons. 

(2) The report indicated that the peer review process fails in its 
purpose to ensure the quality and safety of medical care in 
California. 

(3) In light of these serious patient safety concerns, an overhaul 
of the peer review process applicable to physicians and surgeons 
is necessary. 

(b) The Medical Board of California shall conduct a pilot 
program to redesign the peer review process, as it applies to 
physicians and surgeons, based on the recommendations made in 
the report identified in subdivision (a). 

(c) It is the intent of the Legislature to enact legislation that 
would establish guidelines for the Medical Board of California to 
follow in conducting the pilot program described in subdivision 
(b). 



CALIFORNIA LEGISLATURE-2009-10 REGULAR SESSION 

ASSEMBLY BILL No. 120 

Introduced by Assembly Member Hayashi 

January 15,2009 

An act to amend Sections 2234,2761, and 3541 of, and to add Section 
686 to, the Business and Professions Code, and to amend Section 123462 
of the Health and Safety Code, relating to the healing arts. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 120, as introduced, Hayashi. Health care providers: reasonable 
disclosure: reproductive choices. 

Existing law provides that every person has the right to choose or 
refuse birth control and that every woman has the right to choose to 
bear a child or to obtain an abortion. Existing law provides for the 
licensure and regulation of physicians and surgeons by the Medical 
Board of California, nurse practitioners by the Board of Registered 
Nursing, and physician assistants by the Physician Assistant Committee 
of the Medical Board of California. Existing law specifies conduct 
deemed unprofessional by physicians and surgeons, nurse practitioners, 
and physician assistants and provides for investigation and discipline 
of that conduct by the respective licensing boards. 

This bill would make legislative findings and declarations regarding 
a patient's right to health care services and information. This bill would 
provide that a patient is entitled to receive, and a physician and surgeon, 
nurse practitioner, and physician assistant are obligated to disclose, all 
information, including all available medical choices, reasonably 
necessary for the patient to give informed consent with respect to 
personal reproductive decisions. This bill would provide that failure to 



fulfill this duty constitutes unprofessional conduct, unless the licensee 
objects based on ethical, moral, or religious grounds, as specified. 

Because this bill would specify additional requirements under the 
Medical Practice Act, and the Nursing Practice Act, the violation of 
which would be a crime, this bill would create a state-mandated local 
program. 

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state. 
Statutory provisions establish procedures for malung that reimbursement. 

This bill would provide that no reimbursement is required by this act 
for a specified reason. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: yes. 

The people of the State of California do enact as follows: 

SECTION 1. Section 686 is added to the Business and 
Professions Code, to read: 

686. The Legislature hereby finds and declares that a 
professional or vocational license represents a privilege to practice 
in California. While the state respects the right of an individual 
licensee to refuse to perform health care services to which he or 
she objects on ethical, moral, or religious grounds, there are limits 
on these rights when they conflict with the superior right of patients 
to access health care services. Accordingly, the Legislature finds 
and declares that persons licensed under this division should not 
abandon a patient or otherwise withhold health care service or 
information from a patient without providing reasonable 
accommodation of the patient's right to access health care services 
and information. For purposes of this section, "reasonable 
accommodation" shall have the same meaning as applied to that 
term pursuant to subdivision ( I )  of Section 12940 of the 
Government Code. 

SEC. 2. Section 2234 of the Business and Professions Code is 
amended to read: 

2234. The Division of Medical Quality shall take action against 
any licensee who is charged with unprofessional conduct. In 
addition to other provisions of this article, unprofessional conduct 
includes, but is not limited to, the following: 



(a) Violating or attempting to violate, directly or indirectly, 
assisting in or abetting the violation of, or conspiring to violate 
any provision of this chapter. 

(b) Gross negligence. 
(c) Repeated negligent acts. To be repeated, there must be two 

or more negligent acts or omissions. An initial negligent act or 
omission followed by a separate and distinct departure from the 
applicable standard of care shall constitute repeated negligent acts. 

(1) An initial negligent diagnosis followed by an act or omission 
medically appropriate for that negligent diagnosis of the patient 
shall constitute a single negligent act. 

(2) When the standard of care requires a change in the diagnosis, 
act, or omission that constitutes the negligent act described in 
paragraph (I), including, but not limited to, a reevaluation of the 
diagnosis or a change in treatment, and the licensee's conduct 
departs from the applicable standard of care, each departure 
constitutes a separate and distinct breach of the standard of care. 

(d) Incompetence. 
(e) The commission of any act involving dishonesty or 

corruption which is substantially related to the qualifications, 
functions, or duties of a physician and surgeon. 

(f) Any action or conduct which would have warranted the 
denial of a certificate. 

(g) The practice of medicine from this state into another state 
or country without meeting the legal requirements of that state or 
country for the practice of medicine. Section 23 14 shall not apply 
to this subdivision. This subdivision shall become operative upon 
the implementation of the proposed registration program described 
in Section 2052.5. 

(h) Failure to fulJill the duty of reasonable disclosure to a 
patientpursuant to subdivision (e) of Section 123462 of the Health 
and Safety Code. 

SEC. 3. Section 2761 of the Business and Professions Code is 
amended to read: 

276 1. The board may take disciplinary action against a certified 
or licensed nurse or deny an application for a certificate or license 
for any of the following: 

(a) Unprofessional conduct, which includes, but is not limited 
to, the following: 



(I) Incompetence, or gross negligence in carrying out usual 
certified or licensed nursing functions. 

(2) A conviction of practicing medicine without a license in 
violation of Chapter 5 (commencing with Section 2000), in which 
event the record of conviction shall be conclusive evidence thereof. 

(3) The use of advertising relating to nursing which violates 
Section 17500. 

(4) Denial of licensure, revocation, suspension, restriction, or 
any other disciplinary action against a health care professional 
license or certificate by another state or territory of the United 
States, by any other government agency, or by another California 
health care professional licensing board. A certified copy of the 
decision or judgment shall be conclusive evidence of that action. 

(5) Failure of a nurse practitioner to fupll the duty of 
reasonable disclosure to a patient pursuant to subdivision (e) of 
Section 123462 of the Health and Safety Code. 

(b) Procuring his or her certificate or license by fraud, 
misrepresentation, or mistake. 

(c) Procuring, or aiding, or abetting, or attempting, or agreeing, 
or offering to procure or assist at a criminal abortion. 

(d) Violating or attempting to violate, directly or indirectly, or 
assisting in or abetting the violating of, or conspiring to violate 
any provision or term of this chapter or regulations adopted 
pursuant to it. 

(e) Making or giving any false statement or information in 
connection with the application for issuance of a certificate or 
license. 

(f) Conviction of a felony or of any offense substantially related 
to the qualifications, functions, and duties of a registered nurse, 
in which event the record of the conviction shall be conclusive 
evidence thereof. 

(g) Impersonating any applicant or acting as proxy for an 
applicant in any examination required under this chapter for the 
issuance of a certificate or license. 

(h) Impersonating another certified or licensed practitioner, or 
permitting or allowing another person to use his or her certificate 
or license for the purpose of nursing the sick or afflicted. 

(i) Aiding or assisting, or agreeing to aid or assist any person 
or persons, whether a licensed physician or not, in the performance 



of, or arranging for, a violation of any of the provisions of Article 
12 (commencing with Section 2220) of Chapter 5. 
('j) Holding oneself out to the public or to any practitioner of 

the healing arts as a "nurse practitioner" or as meeting the standards 
established by the board for a nurse practitioner unless meeting 
the standards established by the board pursuant to Article 8 
(commencing with Section 2834) or holding oneself out to the 
public as being certified by the board as a nurse anesthetist, nurse 
midwife, clinical nurse specialist, or public health nurse unless the 
person is at the time so certified by the board. 

(k) Except for good cause, the knowing failure to protect patients 
by failing to follow infection control guidelines of the board, 
thereby risking transmission of blood-borne infectious diseases 
from licensed or certified nurse to patient, from patient to patient, 
and from patient to licensed or certified nurse. In administering 
this subdivision, the board shall consider referencing the standards, 
regulations, and guidelines of the State Department of Public 
HealthfetS6.Iee4 developed pursuant to Section 1250.1 1 of the 
Health and Safety Code and the standards, guidelines, and 
regulations pursuant to the California Occupational Safety and 
Health Act of 1973 (Part 1 (commencing with Section 6300), 
Division 5, Labor Code) for preventing the transmission of HIV, 
hepatitis B, and other blood-borne pathogens in health care settings. 
As necessary, the board shall consult with the Medical Board of 
California, the Board of Podiatric Medicine, the Dental Board of 
California, and the Board of Vocational Nursing and Psychiatric 
Technicians, to encourage appropriate consistency in the 
implementation of this subdivision. 

The board shall seek to ensure that licentiates and others 
regulated by the board are informed of the responsibility of 
licentiates to minimize the risk of transmission of blood-borne 
infectious diseases from health care provider to patient, from 
patient to patient, and from patient to health care provider, and of 
the most recent scientifically recognized safeguards for minimizing 
the risks of transmission. 

SEC. 4. Section 3541 of the Business and Professions Code is 
amended to read: 

354 1. &The following shall constitute unprofessional conduct 
and a violation of this chapter for any person licensed under this 
chapter-: 



(a) Violating, attempting to violate, directly or indirectly, or 
& assisting in or* abetting the violation of, o r e  
conspiring to violate any provision or term of this article, the 
Moscone-Knox Professional Corporation Act, or any regulations 
duly adopted under those laws. 

(b) Failing to fulJill the duty of reasonable disclosure to apatient 
pursuant to subdivision (e) of Section 123462 of the Health and 
Safety Code. 

SEC. 5. Section 123462 of the Health and Safety Code is 
amended to read: 

123462. The Legislature finds and declares that every 
individual possesses a fundamental right of privacy with respect 
to personal reproductive decisions. Accordingly, it is the public 
policy of the State of California that: 

(a) Every individual has the fundamental right to choose or 
refise birth control. 

(b) Every woman has the fundamental right to choose to bear 
a child or to choose and to obtain an abortion, except as specifically 
limited by this article. 

(c) The state shall not deny or interfere with a woman's 
fundamental right to choose to bear a child or to choose to obtain 
an abortion, except as specifically permitted by this article. 

( 4  Each person who seeks health care treatment, consultation, 
or information pertaining to the person 's personal reproductive 
decisions from a physician and surgeon licensed pursuant to 
Chapter 5 (commencing with Section 2000) of Division 2 of the 
Business and Professions Code, a nurse practitioner licensed 
pursuant to Article 8 (commencing with Section 2834) of Chapter 
6 of Division 2 of the Business and Professions Code, or a 
physician assistant licensedpursuant to Chapter 7.7 (commencing 
with Section 3500) of Division 2 of the Business and Professions 
Code shall be entitled to receive all information reasonably 
necessary for the patient to give informed consent in determining 
whether to submit to medical treatment, including disclosure of 
all available medical choices. 

(e) Each physician and surgeon, nurse practitioneq and 
physician assistant described in subdivision ( 4  has an afirmative 
duty of reasonable disclosure to his or her patient of all available 
medical choices with respect to the patient 's personal reproductive 
decisions. Failure of a physician and surgeon, nurse practitioneq 



or physician assistant to fulJi11 this duty shall constitute 
unprofessional conduct, unless all of the following circumstances 
exists: 

( I )  The licensee refuses on ethical, moral, or religious grounds 
to provide disclosure pertaining to an available medical choice. 

(2) The licensee has previously notijied his or her  employe^ in 
writing, of the medical choice or choices of which he or she objects 
to disclosing, and the licensee S employer can, without creating 
undue hardship, provide a reasonable accommodation of the 
licensee S objection. For purposes of this section, "reasonable 
accommodation" and "undue hardship" shall have the same 
meaning as applied to those terms, respectively, pursuant to 
subdivision (I )  of Section 12940 of the Government Code. 

(3) The licensee S employer shall have established protocols 
that ensure that the patient has timely access to reasonable 
disclosure of all medical choices pursuant to subdivision (d) despite 
the licensee '7 refusal to disclose the specijied medical choice. 

SEC. 6. No reimbursement is required by this act pursuant to 
Section 6 of Article XIIIB of the California Constitution because 
the only costs that may be incurred by a local agency or school 
district will be incurred because this act creates a new crime or 
infraction, eliminates a crime or infraction, or changes the penalty 
for a crime or infraction, within the meaning of Section 17556 of 
the Government Code, or changes the definition of a crime within 
the meaning of Section 6 of Article XI11 B of the California 
Constitution. 
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AGENDA ITEM 16 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 26,2009 
DEPARTMENT: Executive Office 
SUBJECT: Refund or credit of $22 licensing fees collected 

in FY 08-09, fees that funded the 
Diversion Program 

STAFF CONTACT: Kevin A. Schunke 

REQUESTED ACTION: The Board should consider action in regards to $22 collected from half 
of the Board's licensing population; all of those who renewed or were initially license during 
Fiscal Year (FY) 08-09. 

STAFF RECOMMENDATION: Staff recommends that the Board support Option #5, which is a 
proposal to "issue refunds" by actually lowering the license renewal fees. Although this option 
would not be completed until the summer of 201 1, as the last licensees send in their renewal 
payments during FY 10-1 1, this option requires minimal staff work, causes the least confusion 
for licensees, and it is the only option with negligible implementation costs. 

EXECUTIVE SUMMARY: Section 2435.2 of the Business and Professions Code states that 
the Board shall reduce license and renewal fees if the Diversion Program is eliminated. During 
2008, the Board promulgated a rulemaking to implement this reduction in the fees; the effective 
date is proposed to be July 1, 2009. (This rulemaking still is being routed through DCA and 
OAL for review and approval; if approved, fees will be reduced by $22.) 

Existing law establishes a biennial renewal cycle-half of the licensing population renews each 
year-this staff report applies to about 57,500 licensees (all of those who renewed or were 
given an initial license during FY 08-09). 

During the public comment period for the aforementioned rulemaking, the California Medical 
Association (CMA) submitted comments. In summary, CMA contends that the Board did not 
move quickly enough to reduce the licensing and renewal fees in a time frame to match the date 
of the elimination of the diversion program. CMA took the position that the elimination of the 
diversion program took effect on July 1, 2008 and any money collected thereafter violates the 
law. Thus, that argument presumes that this income then equals an unfair revenue gain for the 
Board, money that should rightfully belong to licensees. 

However, it must be noted that Business and Professions Code Section 2435.2 (the law 
requiring the reduction in fees if the diversion program is sunsetted) did not include any 
timeframe during which the fees must be reduced. The law, therefore, must have contemplated 
the need for a formal rulemaking process, which is well-known to take many months; this is 
particularly true in light of the fact that the Board could not have known whether the original 
diversion program would actually sunset or another program be created in its place, to be 
funded in whole or in part by the Board's fees. Lastly, the governing statute did not provide for a 
"penalty" for the failure to promptly reduce the fee. 
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Nevertheless, at the November, 2008 Board meeting, staff was directed by the Board to prepare 
a comprehensive evaluation and discussion of a possible credit or refund for those who paid a 
license fee in FY 08/09. Since that rulemaking is proposed to be effective on July I, 2009, and 
the argument has been made the Board should have acted sooner, the Board could seek to 
refund $22 (same amount the fee will be reduced July I, 2009) to each of the approximate 
57,500 physicians who paid a license or renewal fee during FY 08-09, for a total of $1.265 
million in refunds. This would cover those persons who paid fees after the date the law became 
effective and before the effective date of the fee reduction regulations. 

The process for issuing such a plethora of refunds has never been previously addressed by any 
of the DCA regulatory boards. That notwithstanding, DCA has been working with the State 
Controller's Office (SCO) and with the Board to identify the most cost-efficient and least labor- 
intensive refund or credit process. 

FISCAL CONSIDERATIONS: 

The fiscal costs are detailed in the discussion of each option below. 

PREVIOUS MBC AND/OR COMMITTEE ACTION: 

Section 2435.2 of the Business and Professions Code states that the Board shall reduce license 
and renewal fees if the Diversion Program is eliminated. During 2008, the Board promulgated a 
rulemaking to implement this reduction in the fees; the effective date is proposed to be July 1, 
2009. (This rulemaking still is being routed through DCA and OAL for review and approval.) 

At the IVovember, 2008 Board meeting, staff was directed to prepare an agenda item with a 
comprehensive evaluation and discussion of a possible credit or refund for those who paid a 
license fee in FY 08/09. 

ALTERNATIVES: 

Option #I : 

An electronic file can be prepared by DCA to reference every person who was issued a license 
or renewed a license (and paid the applicable fee) in FY 08-09; this could be transmitted to the 
SCO. This then becomes a "claim" against the state and would be processed by the state's 
accounting system. 

Due to the requirement of separation of duties (the Board processes payments [income] from 
licensees), the task of a global refund of monies to licensees must be handled by DCA and the 
SCO; it cannot be processed by Board staff internally. 

It is estimated that there will be a one-time cost for initial set up of $48,000; implementation 
would take up to six months before the first check could be issued. Issuing the checks would 
take an additional two to three months. 

This option, if the SCO agrees to accept this one-time workload, could be completed by the end 
of 2009 or early 201 0, depending on the start date of the project. However, it is unlikely that the 
SCO will agree to take on this workload since it is only a one-time event. 
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Option #2: 

The claims could be processed automatically at DCA. However, this process allows only 12 
payees to be identified for each claim form. While this is done electronically, it would require 
producing an estimated 4,600 claims. Realistically, this could be achieved in smaller batches of 
up to 100 claims (1,200 payees) a week. The estimated timeframe to issue refunds to 57,500 
licensees is approximately 46 weeks, or almost one year. 

This process would cost about $30 to $35 to issue each check. It would cost more to issue the 
checks than the amount to be refunded. DCA would require the Board to cover the expense of 
staff and eq~~ipment for processing these refunds. DCA estimates a total one time cost in 
excess of $1.7 million (far beyond the $1.265 million to be refunded). This volume of workload 
would require DCA to increase both staffing and equipment, which would require the Board to 
prepare and submit a Budget Change Proposal for FY 1011 1. 

This option would span the entire FY and would be completed during the summer of 201 1. 

Option #3: 

The claims could be processed manually at DCA and list 99 payees per claim as opposed to the 
12 payees for an automated claim (see Option #2, above). It is unclear how the payee 
information would be provided. The claims and remittance advices would be hand-typed. 
Further, keying these transactions to the state's accounting system (CALSTARS) would be 
manual. Therefore, all steps in this option would be completely manual. 

The estimated workload to manually produce over 500 claims requires additional resources not 
presently determined, but DCA has indicated it would entail an "army" of staff. This option 
would take about two years for completion. 

As with Option #2, this process would cost more than twice as much as automated processing 
to issue each check and would experience a similar implementation timeline. It would cost more 
to issue the checks than the amount to be refunded. 

These refunds would not begin until July 1, 201 0, but could be completed by early-201 1 

For each of the previous options, all costs must be paid by the Board. The up-front 
costs incurred would be for postage (in excess of $23,000). Further, the Board has been 
advised that the additional production costs (staffing, form and equipment supplies and 
usage, etc) would be recouped by DCA and/or the SCO by increasing the pro-rata 
charged the Board in future years. It is important to recosnize that all three options 
represent more than twice the volume of refunds processed annually for the entire DCA. 

Option #4 

Issuing a refund check of $22 at the time of renewal for all license renewals in FY 10-1 1, would 
capture most of the licensees to whom a license was issued in FY 08-09 or who renewed a 
license in that same FY. The system could be formatted to electronically issue a refund check 
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once the licensee pays the renewal fee during FY 10-1 1. However, some licensees may move 
or cancel their license in the interim, thus requiring additional time for name verification in order 
to issue a refund to them. 

This process would require only internal computer formatting and cashiering changes. 

It is estimated that the production costs for this option would be $30 to $35 per check, even if 
most of the process is automated. (See Option #2 for estimated costs and implementation 
timeframes.) However, the Board still would have to pay postage costs; the costs related to 
forms, equipment, etc., would result in an increase in the pro-rata, albeit a bit less than the 
increase caused by the previous options. 

This option would be completed during the summer of 201 1, as the last renewals are 
processed. 

Option #5 

Internal programming changes to the renewal notices can be made by Board staff and changes 
to the on-line renewal process can be made by DCA staff. These modifications to the computer 
codes would ensure that the renewal fees in FY 10-1 1 are reduced by $22 for those impacted 
licensees and the renewal notices would be printed with the amount due. This internal process 
should cause less confusion and generate relatively few questions and phone calls from 
licensees, thus requiring limited staff resources. However, some licensees may move or cancel 
their license in the interim, thus requiring additional time to issue the credit which is due. 

This is the onlv option which ensures that the licensees only pay that which is due, and it is the 
onlv option which relieves the Board, DCA, and/or SCO of having to issue any refund checks. 

The option would be completed in the summer of 201 1 when those impacted licensees actually 
pay their renewal fees. 

Other than programming costs and staff time, the implementation costs would be negligible. 

Additional element of Option #4 and Option #5 -- An additional consideration related 
to both Option #4 and Option #5 is that some licensees may, in the interim, move out of 
state, retire from the medical profession, or for some other reason, not renew their 
license in FY 10-1 1. Staff has indicated that this would be only a minimal number of 
licensees, and these licensees would be identified by running an electronic report. These 
licensees would be issued checks on a manual basis, but the Board's technology staff 
believes that this number would be less than 1,250 persons spread over a 12-month 
period; thus, the workload and cost would be negligible. 

Option #6 

Staff can place the responsibility of requesting a refund on each individual licensee who was 
licensed or renewed during FY 08-09. The Board could send out a letter to each of these 
57,500 licensees, explaining why they are due a refund of $22; it would be the responsibility of 
the licensee to submit a refund request to the Board, asking that the refund be completed. 
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Because these would be received as individual requests for refunds, this would be handled 
internally by Board staff. Although it is expected that not all eligible licensees would make .the 
effort to request such a small refund, many would. 

This option would require a moderate amount of staff time. The costs (overtime by Board staff, 
postage, etc.) would have to be absorbed within the Board's existing budget. This option could 
be completed within three to twelve months, depending on how quickly the licensees request a 
refund and depending on how many make the request. 

If this option is selected, an implementation timeline would need to be developed and letters 
could be mailed as soon as OAL approves the pending fee reduction regulation. However, 
irr~plementation would be dependent upon staff time and resources being available; thus, if a 
freeze for hiring new staff or a freeze of overtime is insti.tuted, this option could not be 
implemented. 

Option #7 

Do nothing. In an upcoming edition of the Board's Newsletter, staff would include an 
explanation of why a refund could have been offered but detailing the cumbersome and lengthy 
process which would be involved in issuing refunds or credits. The money would vest in the 
Board's reserves. Then, when fees again are recalculated and adjusted, that money would be 
taken into consideration. The inequity in this option is that the funds would be spread amongst 
all of the Board's licensees, not just the 57,500 who were licensed or renewed in FY 08-09 and 
paid the $22. 



State of California 

M e m o r a n d u m  

TO : Renke Threadgill, Chief of Enforcement 
Medical Board of California 

Department of Consumer Affairs 

Date: January 1, 2009 

From: Susan Goetzinger 
Expert Reviewer Program 

I Feedback Received from the questionnaires sent this quarter I19(70%) I 

Subject: Results of the Expert Survey Questionnaires 

Questionnaires Sent this 4th quarter (Oct-Dec 2008) 

Questions 1-9, positive response: Yes 
Question 10, positive response: No 
Questions 1 1, positive response: Yes 
Question 12, positive response: Yes or No 
Questions 13- 15, positive response: Yes 

27 

I 

Total Feedback Received for this quarter's report 22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Were you provided sufficient informationlevidence to allow you to 
render a medical opinion? 

Were you encouraged to render an unbiased opinion? 

Was the case directly related to your field of expertise? 

Were you given sufficient time to review the case? If not, how much 
time would have been appropriate for this review? 

Did the MBC staff meet your expectations to provide you with what 
you needed to complete your review? If no, what should have been 
provided to facilitate your review? 

100 percent YES 

100 percent YES 

94 percent YES 
6 percent N/A 

100 percent YES 

100 percent YES 

Did the training material provided to you (the Expert Reviewer 100 percent YES 
Guidelines and videotape/DVD) give you adequate information to 
perform your case review? -- 
Were you given clear, concise, and easy to follow instructions 
throughout the process? 

Was the investigator andlor MBC staff readily available to answer 
questions or concerns about the case? 

Is the required written report adequate to cover all aspects of your 
opinion? 

Do you feel the MBC has requested your services more frequently than 
you would prefer? 

100 percent YES 

100 percent YES 

100 percent YES 

100 percent NO 
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GENERAL COMMENTS 

11 

12 

13 

14 

15 

The whole process (preparation and testimony) was smooth and efficient (with DAG J Simon). Nicely 
done. 

David Carr (DAG) was very informative and highly professional in assisting me. He did an excellent 
job. 

Why not ask reviewers for recommendations regarding the need for medical information update in 
specific cases - i.e., in what subjects the reviewed MD appears deficient. Focus the remedy. 

Excellent hearing preparation. 
(DAG Thorpe) 

Process went smoothly. No suggestions at this time. Perhaps easier access to investigator and/or 
medical consultants for questions would be good. However, given state budget cuts this is lower 
priority. 

Michael Cochrane (DAG) was a pleasure to work with and was considerate of my time and 
informative re- the case. 

Would be happy to review more cases. I am honored to be a Medical Expert reviewer. I have 
enjoyed working on the cases and have gotten to know many of the investigators. I hope my work 
and reports have been of good value to the MBC & the people of the State. I look forward to a 
mutually rewarding year in 2009. Thank you. 

I think the cases I've reviewed have been worthy & well handled by MBC staff. 

Senior Investigator Veronica Alva was very helpful, knowledgeable and very competent. 

Would you be willing to accept more MBC cases for review? 

Did this case go to hearing? If the answer is No (skip 13 & 14) go to 
question 15. 

If you were required to testify, was the Deputy Attorney General 
readily available to answer questions and provide direction? 

Did the Deputy Attorney General or hislher representative meet your 
expectations to provide you with what you needed prior to testifying? If 
no, what would have made testifying for the Board easier? 

Do you feel the reimbursement amount for case review is appropriate 
for the work you are required to perform? 

100 percent YES 

27 percent YES 
73 percent NO 

100 percent YES 

83 percent YES 
17 percent NO 

59 percent YES 
23percent NO 
18 percent did not respond 

Level of satisfaction with overall experience pevforming case reviews for 
MBC 

82 percent HIGH 
6 percent AVERAGE 

12 percent did not respond 



1 .  
~nvolved companion cases 

2 .  
involved preparation and testimony of cases previously reviewed 

CASES BY SPECIALTY SENT FOR REVIEW 
USE OF EXPERTS BY SPECIALTY 

ACTIVE LIST EXPERTS BY SPECIALTY 

Active List 
Experts 
Y-T-D 
(TOTAL= 1,146 I )  

11 

1 

10 

92 T 

5 

14 

12 T 

12 

59 1 

2 

96 T 

7 1  

227 1 

3 5 
[201 

8 

18 t 

9 1 

8 

14 

1 

Calendar 

SPECIALTY 

ADDICTION 

AEROSPACE MEDICINE 

ALLERGY & IMMUNOLOGY 

ANESTHESIOLOGY 

COLON & RECTAL SURGERY 

COMPLEMENTARYIALTERNATIVE MEDICINE 

CORRECTIONAL MEDICINE 

DERMATOLOGY 

EMERGENCY 

ETHICS 

FAMILY 

HOSPICE & PALLIATIVE CARE 

INTERNAL 
General Internal Med & sub-specialties not listed below 

CARDIOLOGY 
Interventional Cardiology 

ENDOCRPJOLOGY & METABOLISM 

GASTROENTEROLOGY 

INFECTIOUS DISEASES 

NEPHROLOGY 

ONCOLOGY 

MEDICAL GENETICS 

Year (JAN-DEC 

Number of cases 
reviewedlsent to 
Experts 

5 

1 

17 

3 

4 

7 

9 

2 5 

1 

70 

67 

16 

7 

2008) 

Number of Experts used and how 
often utilized 

3 LIST EXPERTS REVIEWED 1 CASE 
I LIST EXPERT REVIEWED 2 CASES 

LIST EXPERT 

8 LIST EXPERTS REVIEWED I CASE 
2 LIST EXPERTS REVIEWED 3 CASES 
2 LIST EXPERTS REVIEWED 4 CASES ' 
1 LIST EXPERT 

1 LIST EXPERT 

2 LIST EXPERTS REVlEWED 2 CASES 
1 LIST EXPERT REVIEWED 3 CASES 

3 LIST EXPERTS REVIEWED 1 CASE 
2 LlST EXPERTS REVlEWED 3 CASES 

17 LIST EXPERTS REVIEWED 1 CASE 
4 LIST EXPERTS REVlEWED 2 CASES 

LlST EXPERT 

28 LIST EXPERTS REVIEWED 1 CASE 
12 LIST EXPERTS REVIEWED 2 CASES 
2 LIST EXPERTS REVIEWED 3 CASES 
3 LIST EXPERTS REVIEWED 4 CASES 

39 LIST EXPERTS REVIEWED I CASE 
7 LlST EXPERTS REVIEWED 2 CASES 
3 LlST EXPERTS REVIEWED 3 CASES 
1 LIST EXPERT REVIEWED 5 CASES 

9 LIST EXPERTS REVIEWED 1 CASE 
1 OUTSIDE EXPERT REVIEWED 1 CASE 
3 LIST EXPERTS REVIEWED 2 CASES 

5 LIST EXPERTS REVIEWED I CASE 
1 LlST EXPERT REVIEWED 2 CASES 
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3 .  
~nvolved preparation & testimony of cases previously reviewed 

4 .  
~nvolved companion cases 

MID WIFE 

NEUROLOGICAL SURGERY 

NEUROLOGY 

NEUROLOGY (CHILD) 

OBSTETRICS & GYNECOLOGY 

REPRODUCTIVE ENDOCWOLOGY 
& INFERTILITY 

OCCUPATIONAL MEDICINE 

OPHTHALMOLOGY 

ORAL & MAXILLOFACIAL SURGERY 

ORTHOPAEDIC SURGERY 

OTOLARYNGOLOGY 

12 

15 

18 1 

5 

86 t 

6 

1 

8 

6 

5 1 

LIST EXPERT 

1 OUTSIDE EXPERT REVIEWED I CASE 
4 LIST EXPERT REVIEWED I CASE 
1 LIST EXPERT REVIEWED 3 CASES 

1 LIST EXPERT REVIEWED I CASE 
1 LIST EXPERT REVIEWED 2 CASES 
1 LIST EXPERT REVIEWED 3 CASES 

I6 LIST EXPERTS REVIEWED 1 CASE 
6 LlST EXPERTS REVIEWED 2 CASES 
1 LlST EXPERT REVIEWED 3 CASES 
I LlST EXPERT REVIEWED 4 CASES 
1 LIST EXPERT REVIEWED 5 CASES~ 
1 LIST EXPERT REVIEWED 7 CASES~ 

PAIN MEDICINE 

PATHOLOGY 

PEDIATRICS 

PEDIATRIC CARDIOLOGY 

PEDIATRIC CARDIOTHORACIC SURGERY 

PEDIATRIC HEMATOLOGY/ONCOLOGY 

1 

24 

29 

5 

20 

5 

4 

1 

1 

1 LIST EXPERT REVIEWED 4 CASES 

2 LIST EXPERTS REVIEWED 1 CASE 
2 LIST EXPERTS REVIEWED 2 CASES 
3 LIST EXPERTS REVIEWED 3 CASES 
1 LIST EXPERT REVIEWED 5 CASES 

1 LIST EXPERT REVIEWED I CASE 
2 LIST EXPERTS REVIEWED 2 CASES 

4 LIST EXPERTS 

LlST EXPERT 

LIST EXPERT 

26 

14 t 

63 t 

5 

2 

5 

LIST EXPERT 

3 LIST EXPERTS REVIEWED 1 CASE 
1 LIST EXPERT REVIEWED 2 CASES 
2 LIST EXPERTS REVIEWED 3 CASES 
1 LIST EXPERT REVIEWED 4 CASES 
1 LIST EXPERT REVIEWED 9 CASES~  

I0 LlST EXPERTS REVIEWED I CASE 
3 LIST EXPERTS REVIEWED 2 CASES 
3 LIST EXPERTS REVIEWED 3 CASES 
I LIST EXPERT REVIEWED 4 CASES 

pp 

1 LIST EXPERT REVIEWED 1 CASE 32 
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(BOARD CERTIFIED) 

I I I 

PEDIATRIC INFECTIOUS DISEASES 3 

I PHYSICAL MEDICINE & REHABILITATION I I I 9 

PEDIATRIC SURGERY 

PLASTIC SURGERY 1 OUTSIDE EXPERT REVIEWED 1 CASE 
9 LIST EXPERTS REVIEWED 1 CASE 
3 LlST EXPERTS REVIEWED 2 CASES 
1 LIST EXPERT REVIEWED 3 CASES 
2 LlST EXPERTS REVIEWED 4 CASES 
1 LIST EXPERT REVIEWED 6 CASES 

I I I 

4 

PSYCHIATRY 2 OUTSIDEEXPERTS REVIEWED 1 CASE 
17 LIST EXPERTS REVIEWED 1 CASE 
11 LIST EXPERTS REVIEWED 2 CASES 
3 LIST EXPERTS REVIEWED 3 CASES 
1 LIST EXPERT REVIEWED 4 CASES 
1 LIST EXPERT REVIEWED 8 CASES 

2 LIST EXPERTS REVIEWED 2 CASES 

PUBLIC HEALTH & GENERAL PREVENTIVE 
MEDICINE 

4 

RADIOLOGY 5 LIST EXPERTS REVIEWED 1 CASE 
1 LIST EXPERT REVIEWED 2 CASES 
1 LIST EXPERT REVIEWED 3 CASES 
1 LIST EXPERT REVIEWED 5 CASES 

VASCULARIINTERVENTIONAL RADIOLOGY 
(Board Certified) 

RADIATION ONCOLOGY 1 
THERAPEUTIC RADIOLOGY 

SLEEP MEDICINE I 
I SURGERY 10 LIST EXPERTS REVIEWED 1 CASE 

6 LIST EXPERTS REVIEWED 2 CASES 

LIST EXPERT I 7 VASCULAR SURGERY 

THORACIC SURGERY 5 LIST EXPERTS REVIEWED I CASE 
1 LIST EXPERT REVIEWED 3 CASES I 2o 

1 

8 

TOXICOLOGY 

3 LlST EXPERTS REVIEWED 1 CASE 
1 LlST EXPERT REVIEWED 2 CASES 
1 LIST EXPERT REVIEWED 4 CASES 

4 

UROLOGY 

I WORKERS' COMPIQMEIIME I 1 I LIST EXPERT I 14 T 

9 

I TOTAL CASES SENT TO EXPERTS FOR REVIEW 1 543 FEEDBACK SENT TO EXPERTS (regarding outcome1 
status of cases reviewed) = 223 (41 % of cases -feedback 
was provided to the experts) 1 TOTAL EXPERTS USED IN=- 

5 .  
~nvoIved companion cases 

(an average of 1.7 cases per experl) I 

6 .  
lnvoIved mental evaluations (1 case review, lpreparation and testimony of a case previously reviewed, 6 psychiatric evaluations) 

. , 

Isusan (12.3 1.08) 



MEDICAL BOARD OF CALIFORNIA 
ENFORCEMENT PROGRAM 
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District Offices 
contact information 

I 
Cerritos 
12750 Center Court Drive South, Suite 750 
Cerritos CA 90703 
Tel.: 562/402-4668; Fax 562/865-5247 

Diamond Bar 
1370 S. Valley Vista Drive, Suite 240 
Diamond Bar, CA 91 765 
Tel: 909/396-5305; Fax 909/396-53 13 

Pleasant Hill 
3478 Buskirk, Suite 2 17 
Pleasant Hill, CA 94523 
Tel: 925/937-1900; Fax 925/937-1964 

Fresno 
5070 N. Sixth Street, Suite 105 
Fresno, CA 9371 0 
Tel.: 559/22 1-0558; Fax 559/22 1-0297 

Rancho Cucamonga 
9 166 Anaheim Place, Suite I I0 
Rancho Cucamonga, CA 9 1 730 
Tel: 909/476-7 146; Fax 909/476-72 13 

Clendale 
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MISSION STATEMENT 

The mission of the Medical Board of California is to protect healthcare consumers through proper 
licensing and regulation of physicians and surgeons and certain allied healthcare professions and 
through the vigorous, objective enforcement of the Medical Practice Act. 

INTRODUCTION 

The Medical Board of California (hereafter referred to as Board) is a state regulatory agency within 
the Department of Consumer Affairs. 

The Board is responsible for investigations and discipline of physician licensees of the State of 
California. The primary purpose of the Board is to protect the public from incompetent, negligent, 
dishonest and/or impaired physicians. Your role as an objective expert reviewer is extremely 
important in identifying whether a departure from the accepted standard of care has occurred, thereby 
constituting unprofessional conduct. You will also be called to serve as an expert witness at any 
administrative hearing or criminal proceeding that may result from your expert opinion. 

The purpose of this manual is to describe the administrative disciplinary process for physician 
misconduct and to define the expectations of the Board with respect to your review. 

As an expert reviewer, initially you will be provided medical records and other information 
concerning an investigation. This may include reports which contain interviews of patients, 
subsequent treating physicians, other witnesses, and the physician who is the subject of the 
investigation. You will be asked, on the basis of your review of the documentation provided, to 
render your impartial opinion of the care provided by the subject physician. 

Your objective opinion must be based solely upon the information provided to you by the Board; 
however, you may refer to peer review journal articles, medical texts and other authoritative 
reference materials which help to define the accepted standard of care. The opinion should be based 
upon your knowledge of the accepted standard of care, drawing from your education, training, 
experience and knowledge of the medical literature. Because of laws protecting confidentiality, 
you may not discuss the case with anyone other than staff of the Medical Board and the 
Attorney General. Please Note: While you may discuss the case with staff of the Medical 
Board, you may not discuss the case with any of the 15 Board Members, as they need to remain 
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impartial. 

Submitting a case for expert review does not imply that there are departures from the standard of 
care. You will be provided with the medical issues to be addressed for each case. You will discuss 
the standard of care for each medical issue and articulate an analysis and explanation of your 
conclusions (either no departure, simple departure, extreme departure, andlor lack of knowledge). 
Feel free to address other medical issues that you come across during your review. 

If you have prior knowledge of the subject physicidother parties involved or if you feel you cannot 
be objective in your review for any reason, please inform the MBC Investigator assigned to the case 
and do not accept the case for review. It is also very important to make sure that you have 
experience with the procedure or treatment at issue during the time frame of the alleged misconduct. 

You will be required to testify in administrative hearings held before an administrative law judge for 
those cases that progress to a hearing. In these instances, you will be considered an expert witness 
and will be required to meet with the Deputy Attorney General, assigned to prosecute the case, prior 
to the hearing. The purpose of the meeting is to prepare your testimony for the hearing. 

The Medical Board of California greatly appreciates your willingness to serve as an expert reviewer. 
You play a vital role to the Board in its mission of public protection. 
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MOST FREQUENTLY ASKED QUESTIONS 

Will I have to testify? 

If the case is submitted for disciplinary action, and no stipulated agreement is reached, you will 
be called upon to provide expert testimony. A stipulated agreement means that both parties have 
reached an agreement as to what discipline, if any, will be given in the matter. However, at 
present approximately 70% of cases are settled without a hearing. 

17 Can I be sued for expressing my opinion? 

Civil Code $43.8 provides immunity from civil liability for expert reviewers. While in theory 
one could be sued for expressing an opinion as an expert reviewer, such lawsuits are exceedingly 
rare. In addition, the Attorney General's office would defend such suits. 

I7 Can I do some research? 

Yes, you may consult peer-reviewed journal articles, medical texts and other authoritative 
reference materials which help define accepted standards. Please cite or identify any and all 
references used in your written opinion. It is important that you do not attempt to conduct your 
own investigation. You cannot contact or discuss the case with the patients, the subject 
physician, other physicians, Board members, or anyone else. You must scrupulously protect the 
confidentiality of the subject of the case, and the patients involved. 

What if I need additional information or clarification? 

Contact the Medical Board Investigator assigned the case as soon as possible and request 
whatever additional information you need to complete your review. Do not contact any outside 
witnesses or sources. 

How soon do I need to complete the review and provide an opinion? 

You are allowed 30 days. In a complicated case, involving multiple patients, your review could 
extend beyond our 30-day time frame, but no more than 60 days. Keep in mind that the 
physician under review will continue to see patients until a determination is made by the Board. 
If you feel this physician poses a danger to patients, it is vital that you inform Medical Board 
staff immediately, and provide your opinion expeditiously, in order to protect the public. 

If you find your background is not suited to review a particular case, or other commitments 
preclude you from meeting the deadline, or, for any reason, you need to be excused from a case 
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(e.g., to avoid potential conflict of interest) immediately notify the MBC Investigator assigned 
to the case. 
Who will see my report? 

The subject physician will be provided with a copy of your report as part of legal discovery if an 
accusation is filed. Please be aware that once a case proceeds to an administrative hearing, 
and rarely, to criminal proceedings, through legal discovery, the information, including 
your report, may become public record. Public disclosure of medical expert reports, however, 
occurs rarely. 

Your report, without personal identifiers, may be shared with the subject as an educational tool 
in cases that do not proceed to formal discipline. 

Can you give me a copy of a sample report? 

Yes, see pages 3 1-50 

What is the difference between a simple departure and an extreme departure from the 
standard of practice? 

The "standard of care" (also referred to as the "standard of practice") for general practitioners 
is defined as that level of skill, knowledge, and care in diagnosis and treatment ordinarily 
possessed and exercised by other reasonably careful and prudent physicians in the same or 
similar circumstances at the time in question. 

Specialists, such as anesthesiologists and ophthalmologists, are held to that higher standard of 
skill, knowledge and care ordinarily possessed and exercised by other reasonably careful and 
prudent specialists in the same or similar circumstances at the time in question. 

Negligence is the failure to use that level of skill, knowledge, and care in diagnosis and treatment 
that other reasonably careful physicians would use in the same or similar circumstances. A 
negligent act is often referred to as a "simple departure7' from the standard of care. 

Gross negligence, on the other hand, is defined as "the want of even scant care" a "an extreme 
departure from the standard of care." Gross negligence can be established under either 
definition, both are not required. The difference between gross negligence and ordinary 
negligence is the degree of departure from the standard of care. 

What is incompetency? 

Incompetency is generally defined as "an absence of qualification, ability or fitness to perform 
a prescribed duty or function." (Pollack v. Kinder (1978) 85 Cal.App.3d 833,837.) Do not use 
the term incompetence to describe a departure from the standard of practice, as they are not 
synonymous. Incompetence is synonymous with lack of knowledge. A physician may be 
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competent to perform a duty but negligent in performing that duty. 

How much will I be paid? 

You will be compensated at the rate of $1 50.00 per hour for your evaluation and report. It is 
important that you advise the assigned investigator when you are approaching 10 hours of 
review. There are often complex, voluminous cases, that you will need more than 10 hours to 
complete your review. In those situations, it is not a problem to approve the extra hours, 
however, it must be done prior to incurring additional hours and you must obtain approval 
from the investigator or district office supervisor. Should you be required to provide 
testimony at a hearing you will be compensated at the rate of $200.00 per hour for a maximum 
of 8 hours or $1 600.00 per day. 

How soon will I be paid? 

Generally speaking, you should receive payment for your services within four to six weeks of 
submitting all required paperwork. 
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INVESTIGA TIONS AND THE DISCIPLINARY PROCESS 

Ll The Role of the Board in Physician Discipline 

The Medical Board of California, which is part of the State of California Department of 
Consumer Affairs, is responsible for investigating and bringing disciplinary action against the 
professional licenses of physicians and surgeons suspected of violations of the Medical Practice 
Act (Business and Professions Code $2000, et seq.). 

The Board's proceedings are conducted in accordance with the Administrative Procedure Act 
(Government Code $11150 et seq.). Its investigations and hearings are conducted pursuant 
to Government Code $11180 through $11191. Business and Professions Code $2001 
establishes the Medical Board of California, which consists of 15 members, seven of whom are 
public members [non-physicians]. Business and Professions Code $2004 defines the duties 
of the Board, which are: 

t The enforcement of the disciplinary and criminal provisions of the Medical Practice Act; 

t The administration and hearing of disciplinary actions; 

t Canying out disciplinary actions appropriate to findings made by the division or 
administrative law judge; 

t Suspending, revoking, or otherwise limiting certificates after disciplinary actions; 

t Reviewing the quality of medical practice carried out by physician and surgeon 
certificate holders under the jurisdiction of the board. 

The Board identifies and takes appropriate action against any licensee who is charged with 
unprofessional conduct. The purpose of the disciplinary process is to assure quality medical 
care to the residents of the State of California and to preserve high standards of medical practice 
in this jurisdiction. 

Complaints against physicians 

Business and Professions Code $109 and $325 require the Board to investigate complaints 
concerning its licensees. 

Complaints come to the Board from many sources. Under Business and Professions Code 
$800 et seq., civil judgments, settlements or arbitration awards against a licensee must be 
reported to the Board by insurers; discipline by any professional peer review body (hospital, 
medical society, health care service plan) must be reported to the Board; coroners must report 
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any deaths that may be due to gross negligence by a physician; district attorneys must report 
felony criminal filings against a physician; and courts must transmit felony preliminary hearing 
transcripts involving a licensee. Many complaints are filed by patients or by other licensees 
concerned about the care rendered by another physician for a patient or patients. 

4 Investigation of Complaints 

Complaints regarding quality of care are received and reviewed in the Board's Central 
Complaint Unit (CCU) in Sacramento by a medical consultant in the same specialty in which 
the subject was practicing. The CCU medical consultant determines whether the quality of care 
issues presented in the complaint and supporting documents warrant investigation. If the 
medical consultant determines the case merits investigation, it is sent to the appropriate district 
office of the Board. 

Cl Investigators, District Medical Consultants, Deputy Attorneys General, and Expert 
Reviewers 

The following are summaries of the roles of the main participants in the process of investigating 
and prosecuting medical disciplinary cases. 

4 The Role of the Investigator 

Board investigators are peace officers, pursuant to California Penal Code Section 830.3, 
authorized to investigate complaints of alleged violations of law by obtaining facts, documents, 
and other supporting evidence. Investigators obtain information by interviewing complainants, 
witnesses, and licensed health care professionals. They obtain supporting documentation, such 
as medical records, witness statements, court documents, and prescriptions. All the information 
obtained is memorialized in an investigation report. They serve investigational subpoenas and 
search warrants to obtain evidence. In criminal cases, investigators can secure an arrest warrant. 

Investigators work closely with the District Medical Consultants (DMC) and Deputy Attorneys 
General (DAG) in reviewing case materials and determining what additional records or 
information is needed and whether an expert review is necessary. Once an expert reviewer is 
selected the assigned investigator is the contact person for the expert. The investigator tracks 
cases sent out for review to ensure they are completed within the standard 30-day time limit. 
If a report is not received within that time, the investigator contacts the expert reviewer to 
determine the reason for delay. 

If a violation is confirmed, the matter is referred to the Office of the Attorney General. A 
request is made by the Board to initiate an administrative action against the license. 
Investigators may also present certain confirmed violations to a District AttorneyJCity Attorney 
if there is sufficient evidence of criminal violations. 
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If the case is referred for either administrative or criminal action, the investigator submits an 
investigation report with all evidence, including the expert report. If an administrative hearing 
or a criminal trial is conducted, the investigator works with the DAG andlor Deputy District 
Attorney (DDA). This includes case preparation, additional investigation if needed and working 
with the DMC to secure additional expert reviews, if needed. 

The Role of the District Medical Consultant (DMC) 

The DMC assists investigators with the case investigation. This includes review of the 
complaint, medical and pharmacy records, insurance and billing records, and other documents 
in the case file where medical knowledge is needed. They also participate with the investigator 
and assigned DAG in interviews with subject physicians. 

The DMC, investigator, and DAG determine whether the case should be sent for expert review. 
After all the evidence has been obtained, including the subject interview, the DMC prepares 
a memorandum identifying medical issues for expert comment. The DMC identifies expert 
reviewers in the appropriate specialty and geographic area from the Board's database, and they 
or the assigned investigator will contact the expert to arrange for review of the case. 

The DMC reviews the report prepared by the expert reviewer. When appropriate, he or she 
provides feedback to the reviewer to assist in future case reviews and reports. The DMC also 
prepares an evaluation of the performance of the expert reviewer when the case is completed. 

The DMC sets up professional competency examinations pursuant to a petition to compel a 
professional competency examination, or pursuant to a disciplinary order adopted by the Board. 
He or she may call upon an appropriate medical expert reviewer to participate in the 
examination, and to collaborate with other examiners in developing appropriate oral questions. 

In some cases, the Board may order a physician to undergo either a physical or a psychiatric 
examination by an expert reviewer. The DMC may contact you and ask you to perform such 
an examination and prepare a report. 

The Role of the Deputy Attorney General (DAG) 

During the course of an investigation, Health Quality Enforcement (HQE) DAGs work closely 
with investigators and provide direction and advice in the accumulation of evidence necessary 
to advise the Board on legal matters such as whether a formal accusation should be filed against 
a licensee, a complaint should be dismissed for lack of evidence, or other appropriate legal 
action should be taken. HQE DAGs also seek and obtain temporary license suspension orders 
whenever a licensee's continued practice of medicine, in light of the alleged violation(s) of law, 
will endanger the public health, safety or welfare. 
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HQE DAGs carefully review evidence obtained during the investigation to determine whether 
it is sufficient to establish that a violation of law has occurred. This review includes a careful 
assessment of witness statements, medical records, and expert reviewer reports. In quality-of- 
care cases, DAGs sometimes contact the expert reviewer to discuss the technical medical issues 
addressed in the expert reviewer's report. Such contacts, which are generally conducted by 
telephone, are extremely important in helping the DAG understand the often complex medical 
issues and clarifjr any possible ambiguity in the expert reviewer's report. 

Where warranted by the evidence, a formal accusation is filed against the physician. Most 
physicians request a hearing on the charges filed against them and, in those cases, a hearing is 
scheduled with the Office of Administrative Hearings. The vast majority of these disciplinary 
cases are settled prior to the hearing with a stipulated agreement. Obviously, where a case is 
settled, expert reviewer involvement will be minimal. However, in those cases that do not settle 
and, instead, go forward to a full hearing, expert involvement will be critical to the successful 
prosecution of the case. 

Typically, once a hearing has been scheduled with the Office of Administrative Hearings, the 
DAG will contact the expert to confirm availability for the hearing dates set in the case. As a 
general rule, expert presence at the hearing will be required on one day only. However, in some 
instances, it may be required on more than one day. The expert may also be called back to 
testifjr a second time in the same case as a rebuttal witness in order to rebut testimony offered 
by the licensee and/or hisher own expert witness(es). 

Defense counsel often submit defense expertreports. The DAG, in turn, will often forward those 
defense expert reports to the expert for consideration and, most importantly, to determine 
whether the opinions expressed by defense experts in any way changes the original expert 
opinions given in the case. 

In preparation for an upcoming hearing, the DAG will often contact the expert reviewer in order 
to schedule a face-to-face meeting to review the evidence in the case, the expert report, and 
opinions, as well as any possible defenses in the case. At the hearing, it is extremely important 
that the often complex medical issues be presented in terms that are clear, concise and readily 
understandable to the Administrative Law Judge assigned to hear the case, as the ALJ is not a 
medical professional. 

In most instances, expert testimony at the administrative hearing will end the expert's 
involvement in the case. Following issuance of a final decision by the Medical Board, HQE 
DAGs will defend those decisions at both the superior court and appellate level. However, 
appeals are based on the record of the administrative hearing, including the transcripts and 
exhibits or other evidence. Witnesses are not called to testifjr in those proceedings. 
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The Role of the Expert Reviewer 

The expert reviewer plays a crucial part in the investigation process by providing an objective, 
reasoned, and impartial evaluation of the case. They are neither an advocate for the Board 
nor an advocate for the physician. Rather, the review is concerned primarily with whether 
there is a departure from the accepted standard of practice. 

An expert reviewer to the Board is expected to safeguard both the confidentiality of the records 
the identities of the patients, complainants and physicians involved. The expert reviewer is 
obligated not to divulge any information contained in the relevant medical records and 
investigations materials that are provided for review to other parties, at any time. Once the report 
is written, all case material must be returned to the Medical Board. The obligation to preserve 
confidentiality also extends to any assistant that may have been utilized in the preparation of the 
report. 

An important caveat regarding confidentiality relates to contacts from an attorney representing 
the subject physician or members of the media. At no time should a case be discussed, nor 
should any sort of acknowledgment be given that the case has been in the past or is currently 
being investigated andlor reviewed. DO NOT agree to testify, on behalf of the complainant, in 
a civil matter regarding the review of the case. Any contact made by the media should be 
reported and referred to the Medical Board's Public Information Officer at (916) 263-2389. 

The Medical Board of California Expert Reviewer Program keeps the reports written by the 
experts confidential to the greatest extent allowable under law. 

In the event a case proceeds to an administrative hearing and rarely, to criminal proceedings, any 
information involved in the case, including the expert report, may become public record 
through legal discovery. Again, public disclosure of such reports is extremely uncommon. 

If a case is set for hearing, the expert reviewer is expected to testify and in preparation for this 
testimony will meet with the DAG assigned to prosecute the case. The expert reviewer educates 
the attorney regarding the details of the medical opinion and assists in the presentation of that 
opinion in the clearest and most concise manner possible. The expert reviewer may also be 
asked to assist in reviewing the opinions of the opposing experts and help prepare cross 
examination questions regarding their opinions. The DAG will explain the procedures and 
protocols for testifying. 
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The expert reviewer is reimbursed by the Board for time spent preparing for hearing, meeting 
with the DAG, and reviewing additional documents. An additional Expert Statement of Services 
(pink billing form) will be submitted for the additional hours. The investigator is the liaison 
for coordinating any reimbursements, including travel arrangements which may be 
required (hoteuairfare) and will be able to explain the state reimbursement rates for per 
diem. Please do not make flight or hotel reservations without first speaking with the 
assigned MBC Investigator. 

Civil Code $43.8 provides for immunity from civil liability for expert reviewers and expert 
witnesses acting within the scope of their duties in evaluating and testifying in cases before the 
Board. Should any problems arise in this area, the designated Board representative should be 
contacted immediately. 

In the event an Expert Reviewer Program Participant, acting on the Board's behalf, is named as 
a defendant in a lawsuit, Business and Professions Code $23 17 provides for the defense of the 
expert by the Office of the Attorney General. 
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TYPES OF EVALUATIONS 

There are many possible violations of the Medical Practice Act, therefore evaluations of cases vary 
with the subject matter of the possible unprofessional conduct. Listed below are the types of cases 
the expert will review. 

These cases involve the quality of medical care rendered to a patient or patients. Under the 
Medical Practice Act, it is unprofessional conduct for a physician to commit repeated negligent 
acts, gross negligence or incompetence in the practice of medicine. In quality-of-care cases, the 
question presented is whether the physician's diagnosis and treatment of hisher patient 
constitutes: (1) no departure from the standard of care; (2) negligence; (3) gross negligence; 
and/or (4) incompetence. When conducting your review, it is vital you understand the different 
definitions for each of these terms. 

Standard of Care 

The "standard of care" (also referred to as the "standard of practice") for general practitioners 
is defined as that level of skill, knowledge, and care in diagnosis and treatment ordinarily 
possessed and exercised by other reasonably careful and prudent physicians in the same or 
similar circumstances at the time in question. 

Specialists, such as anesthesiologists and ophthalmologists, are held to that higher standard of 
skill, knowledge and care ordinarily possessed and exercised by other reasonably careful and 
prudent specialists in the same or similar circumstances at the time in question. 

Negligence 

Negligence is the failure to use that level of skill, knowledge, and care in diagnosis and treatment 
that other reasonably careful physicians would use in the same or similar circumstances. A 
negligent act is often referred to as a "simple departure" from the standard of care. 

If there are multiple negligent acts, it is important to explain whether they are related acts or, 
alternatively, separate and distinct acts. For example, an initial negligent diagnosis (e.g., failing 
to correctly diagnose a broken bone) followed by an act or omission medically appropriate for 
that negligent diagnosis (e.g., failing to place the patient in a cast) constitutes a single negligent 
act. However, if a physician failed to order appropriate lab tests on three separate occasions 
where they should have been ordered, each of those failures is a separate and distinct negligent 
act because, on each visit, the physician had an opportunity to treat the patient in accordance with 
the standard of care. Keep in mind that there may also be situations where on the same treatment 
visit, there may be multiple, separate and distinct negligent acts. 
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Gross Negligence 

Gross negligence, on the other hand, is defined as "the want of even scant care" "an extreme 
departure from the standard of care." Gross negligence can be established under either 
definition, both are not required. The difference between gross negligence and ordinary 
negligence is the degree of departure from the standard of care. 

When determining whether a failure to practice in accordance with the standard of care 
constitutes either a simple or extreme departure, do not consider patient outcome or injury. 
Rather, focus on how, why and the degree the care provided, or not provided, to the patient 
deviated from the standard of care, regardless of whether ultimately there was injury or death to 
the patient. Some cases with significant patient injury or death may involve only simple 
departures from the standard of care, while other cases where the patient suffered no harm or 
injury at all may involve extreme departures from the standard of care. 

If you conclude that a physician has committed a negligent or grossly negligent act, it is 
important that you identify both the specific act and the demee that it departs from the standard 
of care. In your expert reviewer report, each negligent act you find must be defined as either a 
"simple departure" "extreme departure" from the standard of care. 

Ambiguous terms, such as a "severe" or "significant" departure from the standard of care, should 
be avoided and, if used, will most likely require the preparation of second clarifying expert 
reviewer report andfor follow-up by the Medical Board investigator or HQE DAG to determine 
whether the act is either a "simple departure" or "extreme departure" from the standard of care. 

Incompetence 

Incompetence is generally defined as an absence of qualification, ability or fitness to perform a 
prescribed duty or function. Remember that the terms negligence, gross negligence and 
incompetence are not synonymous. Rather, a physician may be competent or capable of 
performing a given duty but negligent or gross negligent in performing, for failing to perform, 
that duty. 
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* Terminology 

Cl Sexual Misconduct 

Terms to Use 

No departure 

Simple departure 

Extreme departure 

Lack of knowledge 

In evaluating allegations of sexual misconduct you are to assume the allegations are true. You 
are not being asked to evaluate or comment on the credibility of the alleged victim or whether 
the alleged misconduct actually occurred. A determination as to whether the alleged misconduct 
can be proven will be made by the Attorney General when the investigation is reviewed or by 
the trier of fact at the hearing. 

Terms Not to Use 

No Violation 

Simple Negligence 
Ordinary Negligence 

Minor Violation 
Minor Departure 
Minor Deviation 

Gross Negligence 
Severe Departure 

Significant Departure 
Major Departure 
Major Deviation 

Incompetence 
Incompetent 

If the issue involves a patient's account of what they feel to be an inappropriate exam, please 
make sure to describe in detail in your standard of care section, what the appropriate physical 
exam should have entailed. Then comment on what the patient described and whether or not the 
exam itself met the standard of care. 

In reviewing cases regarding sexual misconduct, if you discover other areas of departures dealing 
with the medical care provided, please address those issues in your opinion as well. 

Under present law regulating physicians, any act of sexual abuse, misconduct or relations with 
apatient, client, or customer constitutes unprofessional conduct and grounds for discipline. This 
does not apply to sexual contact between a physician and his or her spouse or a person in an 
equivalent domestic relationship when the physician provides medical treatment, other than 
psychotherapeutic treatment, to that person (Business and Professions Code $726). 
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Any physician and surgeon, psychotherapist, alcohol and drug abuse counselor or any person 
holding himself or herself out to be one, who engages in an act of sexual intercourse, sodomy, 
oral copulation, or sexual contact with a patient or client, or with a former patient or client when 
the relationship was terminated primarily for the purpose of engaging in those acts, unless the 
physician and surgeon, psychotherapist, or alcohol and drug counselor has referred the patient 
or client to an independent and objective physician and surgeon, psychotherapist, or alcohol and 
drug abuse counselor recommended by a third party physician and surgeon, psychotherapist, 
or alcohol and drug abuse counselor for treatment, is guilty of sexual exploitation (Business and 
Professions Code $729). 

It is important in these cases to address whether or not the referral to another physician was done 
by an objective third party, not the subject physician. 

Allegations are sometimes made that a physician has engaged in some form of sexual touching 
or contact with nursing staff, other physicians or some other subordinate staff person that may 
appear to be some form of sexual harassment. The conduct could also include verbal comments 
of a sexual nature or that conveys a sexual innuendo. In cases like this you are to assess whether 
the alleged conduct by the physician constitutes unprofessional conduct (Business and 
Professions Code $2234). Again, in making this assessment you are to assume the truth of the 
allegations. 

El Drug Violations 

Expert reviewers review a variety of drug violation cases. These drug violation cases fall into 
two basic categories: excessive prescribing or treatment (as defined in Business and 
Professions Code $725) and prescribing without medical indication (Business and Professions 
Code $2241 and $2242). 

Excessive Prescribing, under Business and Professions Code $ 725, often involves 
controlled substances. Generally, the assessment as to whether prescribing for a particular 
patient was excessive involves the nature of the medical complaint and the amount and 
frequency of the prescription of drugs. This can be a single drug, a class of drugs (such as 
opiates or amphetamines), or a pattern of prescribing large amounts of drugs without 
justification. An action under this section also can be sustained if the drug itself is not being 
given in excessive amounts, by ordinary standards, but is being knowingly given in excessive 
amounts for a given patient's condition. For instance, repeatedly prescribing a drug in the 
same amounts for a patient who has repeatedly attempted suicide using that drug constitutes 
excessive prescribing (among other potential violations, e.g., extreme departure from the 
standard of practice). 

Prescribing controlled substances to a known addict for nonmedical purposes is illegal 
under Business and Professions Code $2241. Several provisions of the Health and Safety 
Code prohibit prescribing controlled substances to a known addict or a representative of an 
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addict. In general terms, controlled substances can be provided to addicts only in certain 
facilities such as prisons and state hospitals, or in licensed clinics established for the 
treatment of drug addiction. Even in those facilities, the controlled substances must be 
administered directly to the patient, not prescribed or dispensed for future use. For additional 
information, see Health and Safety Code ~11156 ,~11210 ,~11215  and 911217. 

Prescribing without Medical Indication, under Business and Professions Code 92242 
indicates that it is unprofessional conduct to prescribe, dispense, or furnish dangerous drugs 
(prescription medications, including controlled substances) "without an appropriate prior 
examination and medical indication." This covers the situation where a physician simply 
prescribes a medication, usually a controlled substance, without any underlying pathology 
indicating a need for that medication. This also addresses the situation where a physician, 
knowing that a patient is addicted to a dangerous drug, continues to prescribe that drug. 
Needless to say, there are many instances where prescribing without medical indication and 
excessive prescribing overlap. In addition, there are instances in which excessive prescribing 
of drugs or prescribing drugs without medical indication also constitutes an extreme 
departure, repeated departures, or lack of knowledge or skill, depending upon the evidence 
presented. 

There is an exception for the prescribing of large amounts of controlled substances for 
documented cases of intractable, nonmalignant pain. In these cases, expert reviewers Board 
certified in the area of pain management are required. 

Intractable Pain Treatment Act under Business and Professions Code 52241.5 
provides that a physician may prescribe or administer controlled substances to a person in 
the course of treatment for intractable pain. This refers to apatient with documented chronic, 
non-cancer pain, that cannot be alleviated with conventional treatment. The patient must be 
evaluated by the treating physician and a specialist in the area deemed to be the source of the 
pain. However, the physician cannot prescribe or administer controlled substances in the 
treatment of known addicts, treatment that is non-therapeutic in nature, or treatment that is 
not consistent with public health and welfare. He or she cannot violate the drug statutes 
governing the prescription of controlled substances and their documentation. The expert 
reviewer in a case in which it is claimed that controlled substances were administered for 
intractable pain will be called upon to determine the reasonableness of the diagnosis of 
intractable pain and the compliance with the accepted standard of practice for the treatment 
of such pain. 

When the Medical Board requests an expert opinion in a pain management case, the 
investigator shall provide the selected expert reviewers with the case documents to be 
reviewed, and provide a copy of the following: 

- Business & Professions Code Section 2 1 90.5 (Mandatory Continuing Education Classes 
in Pain Management and Treatment; Exemptions) 
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- Business & Professions Code Section 2241.5 (Intractable Pain Treatment Act) - Health & Safety Code Section 11 1159.2 (Treatment of Terminally I11 Patient with 
Schedule 11 Controlled Substances For Pain Relief; Prescription Requirements; Technical 
Errors in Certification) 

=, Health & Safety Code Section 124961 (Pain Patient's Bill of Rights) 
=. Guidelines for Prescribing Controlled Substances for Pain, 2003. 

* Pain Management Guidelines 

It is imperative that when reviewing cases involving pain management, your opinion 
addresses the specific points of the Board's Pain Management Guidelines: 

+ History/Physical Examination 

A medical hstory and physical examination must be accomplished. This includes an 
assessment of the pain, physical and psychological function; a substance abuse history; 
history of prior pain treatment; an assessment of underlying or coexisting diseases or 
conditions; and documentation of the presence of a recognized medical indication for the 
use of a controlled substance. 

+ Treatment Plan, Objectives 

The treatment plan should state objectives by which the treatment plan can be evaluated, 
such as pain relief and/or improved physical and psychosocial function, and indicate if 
any further diagnostic evaluations or other treatments are planned. The physician and 
surgeon should tailor pharmacological therapy to the individual medical needs of each 
patient. Multiple treatment modalities and/or a rehabilitation program may be necessary 
if the pain is complex or is associated with physical and psychosocial impairment. 

+ Informed Consent 

The physician and surgeon should discuss the risks and benefits of the use of controlled 
substances and other treatment modalities with the patient, caregiver or guardian. 

+ Periodic Review 

The physician and surgeon should periodically review the course of pain treatment of the 
patient and any new information about the etiology of the pain or the patient's state of 
health. Continuation or modification of controlled substances for pain management 
therapy depends on the physician's evaluation of progress toward treatment objectives. 
If the patient's progress is unsatisfactory, the physician and surgeon should assess the 
appropriateness of continued use of the current treatment plan and consider the use of 
other therapeutic modalities. 
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+ Consultation 

The physician and surgeon should consider referring the patient as necessary for 
additional evaluation and treatment in order to achieve treatment objectives. Complex 
pain problems may require consultation with a pain management specialist. 

In addition, physicians should give special attention to those pain patients who are at risk 
for misusing their medications including those whose living arrangements pose a risk for 
medication misuse or diversion. The management of pain in patients with a history of 
substance abuse requires extra care, monitoring, documentation, and consultation with 
addiction medicine specialists, and may entail the use of agreements between the 
provider and the patient that specify the rules for medication use and consequences for 
misuse. 

+ Records 

The physician and surgeon should keep accurate and complete records according to items 
above, including the medical history and physical examination, other evaluations and 
consultations, treatment plan objectives, informed consent, treatments, medications, 
rationale for changes in the treatment plan or medications, agreements with the patient, 
and periodic reviews of the treatment plan. 

+ Compliance with Controlled Substances Laws and Regulations 

To prescribe controlled substances, the physician and surgeon must be appropriately 
licensed in California, have a valid controlled substances registration and comply with 
federal and state regulations for issuing controlled substances prescriptions. Physicians 
and surgeons are referred to the Physicians Manual of the U.S. Drug Enforcement 
Administration and the Medical Board's Guidebook to Laws Governing the Practice of 
Medicine by Physicians and Surgeons for specific rules governing issuance of controlled 
substances prescriptions. 

In rare instances you may be asked to review cases in which there has been an allegation 
that the physician has failed to prescribe adequate doses of pain medication to address 
the condition of the patient. 
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There are also other violations that involve drugs. Examples of these types of violations 
are: 

Criminal conviction for a drug violation (Business and Professions Code $2237); 

Violation of Drug Statutes (Business and Professions Code $2238); 

Excessive use of Drugs or Alcohol (Business and Professions Code $2239); 

Intoxication While Treating Patients (Business and Professions Code $2280). 

CI Excessive Treatment Violations 

Business and Professions Code $725 states it is unprofessional conduct for a physician to 
engage in repeated acts of clearly excessive prescribing or administering of treatment, repeated 
acts of clearly excessive use of diagnostic procedures, or repeated acts of clearly excessive use 
of diagnostic or treatment facilities. In this type of case, you are asked to state the accepted 
standard of practice concerning the number of physician visits necessary to treat a certain 
condition, the type and extent of diagnostic procedures necessary to diagnose the condition, or 
the type and extent of medical laboratory tests necessary to diagnose or treat a given medical 
condition. Then, you are asked to determine whether the subject physician repeatedly violated 
these standards. 

CI General Unprofessional Conduct 

Business and Professions Code $2234 states that a physician may be disciplined for 
unprofessional conduct, which is defined as such in the Medical Practice Act. Any 
unprofessional conduct which is not specifically set forth as such in the Medical Practice Act or 
other statutes covering the practice of medicine is referred to as "general unprofessional 
conduct." This kind of violation usually entails ethical violations such as dual relationships with 
patients, threatening a witness in a case, or other conduct which is prohibited by the general rules 
of ethics of physicians. 

In a case involving ethical violations, you are asked to set forth the standard of conduct for a 
physician in the circumstances described, along with the underlying ethical code. You are asked 
to describe the manner in which the subject physician violated that standard. 
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Instructions for Completing your Expert Review 

Thank you for providing such a valuable service to the Medical Board of 
California and health care consumers. As an expert reviewer, you play a vital part 
in protecting patients from substandard care and/or unprofessional conduct, by 
ensuring an objective standard of review for physicians under investigation. The 
following is a brief guide to walk you through the process of reviewing a case and 
preparing your expert report. Please refer to the expert guidelines for a 
comprehensive explanation of the expert review process. 

Receivine the Case 

You shou.ld have already had a conversation with a District Medical Consultant 
and/or an Investigator to discuss your area of specialty, and to ensure you will be 
a good match to perform the review. 

When you receive the case binders, assess the case to determine if your training 
and clinical experience enable you to provide the expert review. It is very 
important that you have had significant experience with the procedure or medical 
issue during the exact time period in question. The standard of care may change 
over time as new methods and research are developed. Please contact the assigned 
investigator immediately if you have not had experience actually treating the 
condition or performing the procedure. The Board has many cases to be reviewed 
so there will be future opportunities for you to perform this valuable service. 

Determine if there is any reason you cannot provide an objective opinion because 
of a professional, business, and/or personal relationship with the subject physician 
or any witness in the case. If you know the subject physician and/or any witnesses 
in the case, contact the assigned investigator and advise them of the nature of your 
relationship. You will be advised whether or not you should continue with the 
review. 

- - -- -- 
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Reviewine the Case 

When you start to review the case, make sure you received everything listed on 
the investigator's cover letter. Audio recordings of subject interviews should be 
included, as well as any x-rays, ultrasounds, or other diagnostic tests. As you 
complete your review, if you find you are missing information vital to forming 
your opinion (missing medical records, illegible records, information from 
witnesses, medical records from another provider) contact the assigned 
investigator immediately and request the information needed. Please do not 
complete your report until the missing information is received. Preparing a report 
when information is missing will require you to complete an addendum report 
after the necessary information is obtained. 

It is important that you listen to the recording of the physician interview, and not 
rely on the summary of the interview prepared by the investigator or medical 
consultant. 

Do not remove any pages from or make any marks on the records provided to you. 
Ensure that records, reports and materials (including any audio recordings), 
provided for your review are kept confidential and secure. Track dates and hours 
spent reviewing. 

Do not attempt to contact any witnesses yourself. Keep all materials confidential 
and do not discuss the case with anyone other than Board staff. If you find 
potential problems with the care other medical providers have given, call the 
assigned investigator and let them know your concerns. Do not include that 
information in your report. Another case can be opened on the provider you have 
identified. 

You are authorized 10 hours at the beginning of your review, however, if you need 
more time, contact the assigned investigator. The important thing is to obtain 
authorization for more hours before you complete them. Add.itiona1 hours need to 
be approved in advance in order to avoid a delay in reimbursement. 
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Preparing your Report 

Your expert report is the most important aspect of your review. Your report will 
be reviewed by the Investigator and Deputy Attorney General assigned to the case 
to determine how the case will proceed. Oftentimes experts are asked to provide 
addendum reports to clarify statements made or to comment on issues that were 
not addressed. The following expert report format was designed to limit the need 
for expert addenda and provide an easy template for you to follow in preparing 
your report. 

Your expert report should be typed and submitted on your office letterhead. The 
pages should be numbered and it should be signed and dated on the last page. 
Review your report against the samples provided. Make sure you followed the 
correct format and included all the headings and sections required. 

It is important to note that there is no such thing as a draft report. Do not send or 
fax drafts to the assigned investigator. Do not email your report. Email and faxed 
reports are not acceptable. If you have any questions about the preparation ofyour 
report, please call the assigned investigator. 

Below is an Expert Reviewer Checklist. This will assist you to confirm that all the 
necessary requirements of the expert report have been met. The Board is doing 
everything possible to prevent the need for an addendum. Expert addenda often 
detract from an expert's credibility. If the proper expert review is completed, 
there will be no need for an addendum. The only exception would be if the Board 
sent you materials at a later time to review and wanted you to prepare a brief 
addendum stating whether or not the additional materials change your original 
opinion. An example of this would be expert depositions that are not sent to you 
originally so that your opinion is not biased. 

Please complete the Expert Reviewer Checklist for each case you review and 
submit the completed checklist with your statement of services. 
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E x ~ e r t  Reviewer Checklist 

I have reviewed all materials provided to me, including the audio tape 
or CD of the physician interview. 

I have followed the format for the expert report by identifying a list 
of medical issues, and for each issue, I have included a standard of 
care, analysis, and conclusion section. 

In my conclusion section, I have only used the correct terms of no 
departure, simple departure, extreme departure, and/or lack of 
knowledge. 

I have submitted my expert report on my letterhead; it is dated, 
paginated, and includes my signature. 

I have included a current copy of my curriculum vitae. 

I have included my completed Expert Statement of Services Form 
(ER-8 pink) and have attached the necessary receipts for items such 
as transcription costs. 

Expert Reviewer Signature Date 

When you have completed your report and checklist, please contact the 
assigned investigator to arrange for the return of your report and case 
materials. Make sure you have also completed a.n Expert Statement of Services 
Form (pink billing form) and submit it with your expert report, completed 
checklist, and your current curriculum vitae. Double check to make sure you 
have included receipts for any expenses, i.e. transcriptio~i costs. Keep a copy 
of your statement of services and receipts for your records. 
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THE OPINION ITSELF 

There are Model Expert Opinions appended to these guidelines. Please refer to those when 
writing your opinion, but remember they are only examples. 

01 Contents - your expert opinion should contain the following headings: 

Materials Reviewed 

List all attachments and property items given to you for review. 

Listen to the audio recordings (of interview) provided to you before reaching an 
opinion or finalizing your report. 

Summary of Case 

Do not rely on the medical consultant's summary, you must create your own 
summary from the materials provided to you. 

Describe the treatment history of the patient with the subject practitioner. When did 
helshe start seeing the doctor, what for, what symptoms were being treated, and how. 

When referring in your report to a specific docurnent/medical record in the materials 
provided to you, identify it in parenthesis; i.e. "Chest x-rays disclosed a 7mm coin 
lesion of the right lung (Attachment 4, page 9)." 

Medical Issues Identified 

Address all medical issues identified by the Central Complaint Unit (CCU) Medical 
Consultant andlor the District Office Medical Consultant (DMC). Also discuss any 
other medical issues that you have identified. 

Number the medical issues. The medical issues will be broken down and discussed 
further in your opinion. 

Standard of Care 

For each medical issue identified you will have a sub-heading of "Standard of Care." 
Provide a detailed description of the standard of care for each medical issue. Be 
careful not to substitute your own practices (which may be above and beyond the 
standard) for the standard of care. 
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t The standard of care is the level of skill, knowledge, and care in diagnosis and 
treatment ordinarily possessed and exercised by other reasonably careful and prudent 
physicians in the same or similar circumstances at the time in question. 

t It is also important to note that you are examining the practitioner's acts based on the 
standards in place at the time of the acts or treatment, not by today's standards. The 
standard of care can change in specialty practice and you have to articulate what the 
standard was at the time of the alleged conduct. 

Analysis 

t For each medical issue identified you will have a sub-heading of "Analysis." This 
will directly follow the standard of care section for the medical issue. 

t Here you will apply the facts of the case to the standard of practice. You will 
describe what the subject physician did or did not do relating to the standard of care. 
Refer to page numbers of the medical records in parenthesis as you go. This is 
helpful not only to those reading your opinion, but also if you are needed to testify 
at an administrative hearing. Having page numbers identified makes it easy for you 
to refresh your recollection of the case and to be able to explain your conclusions. 

Conclusion 

t For each medical issue identified youwill have a sub-heading of "Conclusion." This 
will directly follow the analysis section. 

t Describe the departures from the standard of care. You must only use the following 
terminologies: no departure, simple departure, extreme departure, andlor lack of 
knowledge 

t The "standard of care" (also referred to as the "standard of practice") for general 
practitioners is defined as that level of skill, knowledge, and care in diagnosis and 
treatment ordinarily possessed and exercised by other reasonably careful and prudent 
physicians in the same or similar circumstances at the time in question. 

Specialists, such as anesthesiologists and ophthalmologists, are held to that higher 
standard of skill, knowledge and care ordinarily possessed and exercised by other 
reasonably careful and prudent specialists in the same or similar circumstances at the 
time in question. 

- -- 
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Negligence is the failure to use that level of skill, knowledge, and care in diagnosis 
and treatment that other reasonably careful physicians would use in the same or 
similar circumstances. A negligent act is often referred to as a "simple departure" 
from the standard of care. 

If there are multiple negligent acts, it is important to explain whether they are related 
acts or, alternatively, separate and distinct acts. For example, an initial negligent 
diagnosis (e.g., failing to correctly diagnose a broken bone) followed by an act or 
omission medically appropriate for that negligent diagnosis (e.g., failing to place the 
patient in a cast) constitutes a single negligent act. However, if a physician failed to 
order appropriate lab tests on three separate occasions when they should have been 
ordered, each of those failures is a separate and distinct negligent act because, on 
each visit, the physician had an opportunity to treat the patient in accordance with the 
standard of care. Keep in mind that there may also be situations where on the same 
treatment visit, there may be multiple, separate and distinct negligent acts. 

Gross negligence, on the other hand, is defined as "the want of even scant care" or 
"an extreme departure from the standard of care." Gross negligence can be 
established under either definition, both are not required. The difference between 
gross negligence and ordinary negligence is the degree of departure from the standard 
of care. 

When determining whether a failure to practice in accordance with the standard of 
care constitutes either a simple or extreme departure, do not consider patient 
outcome. Rather, focus on how, why and the degree the care provided, or not 
provided, to the patient deviated from the standard of care, regardless of whether 
ultimately there was injury or death to the patient. Some cases with significant 
patient injury or death may involve only simple departures from the standard of care, 
while other cases where the patient suffered no harm or injury at all may involve 
extreme departures from the standard of care. 

t Be sure to explain whv the care provided, ornot provided, to the patient is a 
departure from the standard of care. For example, do not just state your 
conclusion that the physician's care was a simple or extreme departure from the 
standard of care. State & and be specific. Your conclusion might be the doctor 
failed to order follow up laboratory tests and that is a departure from 
the standard of care. 

t Ambiguous terms, such as a "severe" or "significant" departure from the standard 
of care, should be avoided and, if used, will most likely require the preparation 
of second clarifying expert reviewer report and/or follow-up by the Medical 
Board investigator or HQE DAG to determine whether the act is either a "simple 
departure" "extreme departure" from the standard of care. 
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Each medical issue might have multiple areas to be discussed. Be sure to state 
your conclusions for each. 

Incompetence is generally defined as an absence of qualification, ability or fitness 
to perform a prescribed duty or function. Remember that the terms negligence, 
gross negligence and incompetence are synonymous. Rather, a physician may 
be competent or capable of performing a given duty but negligent or gross 
negligent in performing that duty. 

Ci Multiple Patients 

Terms to Use 

No departure 

Simple departure 

Extreme departure 

Lack of knowledge 

When reviewing a case involving more than one patient, summarize, discuss, establish the 
standard of care, and reach your conclusions for each patient independently. If you receive 
multiple cases on the same subject physician but they have different case numbers, prepare a 
separate report for each case number, do not combine them in one report. 

Terms Not to Use 

No Violation 

Simple Negligence 
Ordinary Negligence 

Minor Violation 
Minor Departure 
Minor Deviation 

Gross Negligence 
Severe Departure 

Significant Departure 
Major Departure 
Major Deviation 

Incompetence 
Incompetent 

Ll Objectivity 

It is critical to the integrity of due process that you conduct your review and prepare your report 
with objectivity. Remember that you are neither an advocate for the Board nor the physician. 
Do not make judgments or subjective comments. View the assigned case without regard to any 
other legal activity which may surround it. Specifically, you should ignore the existence, 
nonexistence or magnitude of any civil judgments or settlements involving the case. Since you 
may not be reviewing the same documents which were used to support or refute a civil case, you 
should not consider any past adjudicatory history. The expert reviewer should focus on the 

- - - - - - - - 
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medical and other case records, not on the reports, depositions or testimony of other expert 
witnesses. 

Ll Affect of Mitigation 

In writing your opinion, you are asked to summarize the treatment rendered and the findings of 
the subject physician. There may have been factors in the case that prevented treatment 
consistent with the accepted standard of practice. If so, identify those factors. Please remember 
that it is your obligation to state the standard of practice and any departure from it. 

Mitigation is defined as an abatement or diminution of penalty or punishment imposed by law. 
Although there are instances where mitigating circumstances are relevant to the imposition of 
any penalty, those factors will be considered by the trier of fact (the ALJ). Therefore, you are 
asked to refrain from commenting whether the subject physician should or should not be 
punished because of certain mitigating or aggravating factors. Clearly state in your opinion what 
the mitigating or aggravating factors involved in the case are. Do not state an opinion as to the 
degree the circumstances should affect the discipline imposed. The actual discipline to be 
imposed on the physician is the province of the trier of fact, and you are not expected to prescribe 
or recommend any discipline in the case. 

Ll Injury Is Not Essential 

The focus of an expert review is on whether there has been a departure from the accepted 
standard of practice, not whether the patient has been injured. Although the potential for injury 
exists due to the departure from the standard of practice, and the degree of that departure, actual 
injury is not required to establish a violation of the Medical Practice Act. Patient outcome is not 
to be considered when determining whether the departure is simple or extreme. 

Cl Physician Responsibility 

During the course of a review, you may have to determine the level of responsibility of a 
supervising physician. The attending physician is ultimately responsible for the care provided 
to the patient. Therefore, if resident physicians are providing care to the attending physician's 
patient, part of the attending physician's responsibility is to provide appropriate supervision of 
the residents. Attending physicians are expected to use good judgment in determining the level 
of supervision appropriate for the situation. 

These physicians must take into account the clinical problems being addressed and the resident's 
level oftraining, skill and knowledge. Reviewers, in assessing whether good judgment was used, 
should consider what a reasonable and prudent physician would do in the circumstances under 
review. Obviously, even a well-supervised resident can deliver substandard care, particularly 
if there is malevolent intent. The attending physician, however, cannot be blamed for an adverse 
event if he or she took reasonable steps to provide appropriate supervision and oversight. 
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Among the most useful evidence indicating that appropriate actions were takenis documentation 
in the medical record. 

5 No Legal Conclusions 

You are not asked to determine whether the subject physician's conduct is a violation of a certain 
statute. You are asked to render an opinion as to whether the subject physician's conduct 
violated the standard of practice and to what degree and in what manner. Therefore, refrain fiom 
characterizing the acts of the subject physician as "gross negligence," "repeated acts of 
negligence," and so on. Instead, characterize your opinion in terms of identifLing any departures 
from the established standard of practice and the degree of that departure. For examples of this, 
please refer to the model expert opinions in this manual. 

5 Assess the Standard of Practice As of the Time of the Violation 

The standard of practice is constantly evolving, and so it is particularly important to be cognizant 
of the time that the violation occurred and assess the case in terms of the standard of practice AT 
THAT TIME. For instance, the prescribing of a certain drug for a medical condition may be 
totally contraindicated now, but if the subject physician prescribed it in 2004, the state of 
knowledge about that drug and its contraindications may not have been as clear. Thus, any 
opinion should speak to the standard in 2004, not the standard at the present time. 

5 Terms to Avoid 

Exacerbation: Certain situations or conditions may exacerbate a physician's actions with respect 
to a case. For example, being inebriated while seeing a patient may exacerbate an underlying 
lack of knowledge or ability. While it is appropriate to describe exacerbating conditions, an 
expert reviewer should not assign value judgments to them. This will be done at hearing. 

Guilt or Innocence: The expert reviewer's role is to determine whether, and in what manner, 
a physician's actions depart from the standard of medical practice, or demonstrate a lack of 
knowledge or ability. The trier of fact will determine guilt or innocence. 

Judgmental or subjective comments: Avoid terms such as "this guy is clearly incompetent" 
or "no one in his right mind would do . . . " Your report should objectively establish what 
behavior was expected and how the physician failed to meet the expectation. 

Malpractice: Malpractice is a term which applies to civil law (i.e., suits between individuals). 
The Medical Board functions under administrative law, and its cases are based on violations of 
that law involving unprofessional conduct. Expert reviewers should not let information 
regarding malpractice filings, settlements or judgments affect their review of a case. The 
standards of evidence and proof for civil cases differ fiom administrative cases. 
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Penalties: It is not the role of the expert reviewer to propose or recommend a penalty. This will 
be determined at hearing, based on detailed guidelines adopted by the Board and utilized by 
Administrative Law Judges. 

Personalized comments: Avoid characterizing the actions of the physician in personal terms: 
"she was rude and unprofessional to the patient." Instead, describe what the expected standard 
was, and how the physician deviated from the standard: "The standard of practice is to explain 
the procedure, answer the patient's questions, and obtain informed consent. There is no record 
showing that the procedure was explained to the patient and informed consent obtained." 
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MODEL EXPERT OPINION #1 
This opinion is an example of a written report prepared according to guidelines/recommended report format. It is 
provided for the purpose of reference as to form and expressions only, and in no way, reflects the decisions of the 
Board. The places, persons, and events are fictional. 

Robin Jones, M.D., F.A.C.S. 
General Surgery 

Diplomate, American Board of Surgery 
800 E. Walnut St., Suite 100 

Los Angeles, CA 90013 
Tel. (213)551-0000; Fax (213) 551-0001 

Date 

Investigator/Medical Consultant (requesting review) 
Medical Board of California 
Street Address (of District Office requesting review) 
City CA Zip 

Re: Jane Doe, M.D. 
Case: 17-2008-000000 
Patient: Joe Smith 

MATERIALS REVIEWED: 

Investigation report 
Memorandum fiom District Medical Consultant 
80 1 Report 
Curriculum vitae of Dr. Jane Doe 
Operative/Pathology report 
Certified medical records fiom Dr. Jane Doe 
Certified medical records fiom Dr. Jon Deere 
Certified medical records from Eastside Community Hospital 
Medical photographs 
CD of interview of Dr. Jane Doe 
CD of interview of Dr. Jon Deere 

Medical Board of California, Expert Reviewer Guidelines (Updated Jan. 2009) 

3 1 



Report to Investigator (or Medical Consultant requesting review), Medical Board of California 
Re: Jane Doe, M.D. (case 17-2008-000000) 

SUNIMARY OF CASE: 

This case was initiated by the Medical Board of California upon receipt of a Business and 
Professions Code, Section 801 report. Eighty thousand dollars was awarded to Joe Smith (patient) 
by XYZ Indemnity Company on behalf of their insured, Dr. Jane Doe. According to the report, the 
right side of the colon was removed on 7/26/04 for treatment of what appeared to be a colon cancer. 

Review of the medical records of Dr. Doe showed that Dr. Deere had performed a colonoscopy for 
persistent abdominal pain on 7/25/04 (page 2). Dr. Deere obtained photographs of biopsy 
specimens of what he interpreted to be a right colon mass. Both Dr. Deere (gastroenterologist) and 
Dr. Doe (surgeon) agree that ~ r .  Deere contacted Dr. Doe the same day of the colonoscopy and 
asked him to operate on the patient (page 3 of Dr. Deere's records, page 1 of Dr. Doe's records). 
The patient was admitted to Eastside Community Hospital that afternoon (page 1 of hospital 
records). Dr. Deere gave the patient a bottle with a biopsy specimen to be hand carried to the 
hospital (Dr. Deere's records, page 3). Dr. Doe claimed that Dr. Deere (referring physician) had 
instructed her to operate on patient John Smith without awaiting for biopsy results because the 
colonoscopy findings were consistent with cancer. The surgeon, Dr. Doe claimed that Dr. Deere 
had told her that this was a very fragile patient, who just had undergone an extensive bowel 
preparation and he wanted to avoid the patient the trauma of a second bowel preparation (page 3 of 
Dr. Doe's records). Dr. Deere stated that as shown by the colored photographs, colonoscopy 
findings were "consistent with colon cancer." 

Preoperative work up showed that there were electrocardiographic abnormalities consisting of T- 
wave inversions and some ST depressions (page 7 of hospital records). Chest x-ray disclosed a 
7 mrn coin lesion of the right lung (page 9 of hospital records). 

A partial colectomy was performed by Dr. Doe on the day following colonoscopy (page 12 of 
hospital records). All involved parties agreed that at that time, no biopsy results of colonoscopy 
specimens were available. At operation, a mass like structure was palpated by the surgeon in the 
ascending colon (page 25 ofhospital records). There was no documentation of a thorough evaluation 
of the remainder of the large bowel nor of a complete abdominal exploration. Dr. Doe performed 
removal of the right side of the colon (page 16 of hospital records). She re-established the continuity 
of the bowel transit by bringing together the terminal small bowel with the remaining colon. Upon 
removal of the operative specimen, she opened it and realized that what appeared to be tumor was 
actually a conglomerate of hard feces (page 16 of hospital records). She told the patient and the 
patient's family of her error. She watched the patient postoperatively. Hospital records showed that 
on 7/30/04 and 713 1/04, serum potassium was 2.5 and 2.6, respectively (pages 3 1 & 32 of hospital 
records). There was no documentation in records showing that the patient received aggressive 
treatment of this low serum potassium. The patient was discharged on 8/4/04. 
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MEDICAL ISSUES: 

1. Initial evaluation of the patient by the surgeon 

+ Standard of Care: 

Elective colon resection for colon cancer requires a positive diagnosis. This is achieved by 
awaiting the written pathologist's report of the biopsies taken at colonoscopy, or at least the 
pathologist's verbal report. 

+ Analysis: 

Dr. Doe operated on this patient based on the verbal report of the colonoscopist and her own 
assessment of the photographs obtained at colonoscopy. She alleged that she wanted to 
avoid another bowel preparation to the patient. This is not a valid reason. The risk of 
performing an unnecessary colon resection by far outweighs the risks of another bowel 
preparation and waiting for a definitive pathology result. 

+ Conclusion: 

Extreme departure from the standard of care for performing colon resection without a 
pathology report corroborating the suspected diagnosis of cancer. 

2. Medical clearance for operation 

+ Standard of Care: 

The standard of care is to evaluate the suitability for operation prior to performing general 
anesthesia and colon resection. This is best done by an internist, a cardiologist or a 
pulmonologist. Preoperative clearance for operation by the surgeon is acceptable if the 
surgeon has comparable knowledge, orders and interprets all required preoperative tests and 
properly acts upon evaluating the test results. 

+ Analysis: 

This patient had co-morbid conditions. There was no documented discussion about the 
abnormal electrocardiographic results which showed myocardial ischemia. No reason was 
documented of why the possibility of myocardial ischemia was not further evaluated prior 
to subjecting this patient to elective surgery. The presence of a lung coin lesion may or may 
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not be related to spread of an alleged cancer. Its mere presence is not a contraindication for 
operation because even if this would be a small metastasis of the cancer, an unchecked colon 
lesion exposes a patient to early death due to bleeding, obstruction or perforation. 

During the subject interview, Dr. Doe stated she referred the patient to cardiologist, Dr. 
Buck. However, Dr. Doe admitted that she did not document her evaluation of the patient, 
nor the referral to the cardiologist. 

+ Conclusion: 

Simple departure from the standard of care for failure to document an evaluation for possible 
myocardial ischemia prior to elective operation. 

3. Intraoperative evaluation of the mass 

+ Standard of Care: 

The standard of care is to perform a thorough intraoperative evaluation of the suspected 
mass. This should include a thorough palpation to ensure that the mass is actually attached 
to the bowel wall and not merely bowel contents. It should comprise an evaluation of the 
adjacent bowel wall to detect the degree of penetration of the lesion into the wall. A 
comparison of the operative findings with the colonoscopic findings should be performed. 
Bowel palpation can determine whether the mass has the softness of stool or the hardness of 
a malignant tumor. The remainder of the colon should be evaluated to determine whether 
there is a single lesion or multiple ones. Thorough exploration should be performed to 
determine extension of tumor into the lymphnodes or other abdominal organs. The presence 
of peritoneal seeding by cancer should be checked by running the small bowel from the 
ligament of Treitz to the ileocecal valve. The surgeon should confirm the actual presence 
of a mass and to dispel any doubts regarding its presence, prior to proceeding with resection. 

+ Analysis: 

In this particular case, the surgeon alleged to have performed "palpation of the small and 
large bowel" intraoperatively but she did not document a thorough examination of the colon 
nor small bowel. She did not document evaluating the "mass" to rule out any entity 
simulating a tumor such as hard bowel contents. There was no mention in her report of any 
attempt to evaluate for bowel wall involvement, mobility of the suspected mass and staging 
of tumor. The surgeon's reliance on the colonoscopic findings was not justified. The 
colonoscopist had told her that the bowel was well prepared. The whole objective of 
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proceeding promptlywith operation was to take advantage of such alleged bowel emptiness. 
At operation, the surgeon corroborated that the bowel was not empty. Further reliance on 
the colonoscopist's contentions could not be justified. 

+ Conclusion: 

Extreme departure from the standard of care for inadequate intraoperative evaluation and 
staging of suspected colon cancer. 

4. Medical records keeping 

+ Standard of Care: 

The standard of care is to proceed with operation after a history and physical had been 
documented in records. 

+ Analysis: 

The history and physical of this patient was dictated five weeks after admission. It was 
performed after a surgical error and its consequences were known. 

+ Conclusion: 

Simple departure from the standard of care for proceeding with operation without a history 
and physical examination in records. 

5. Coverage of the postoperative internal medicine needs of the patient 

+ Standard of Care: 

The standard of care is that the internal medicine needs of an operated patient be properly 
taken care for. This is usually done by an internist or hospitalist. It could also be properly 
performed by a knowledgeable surgeon. 

The standard of care is to keep the potassium level within normal limits (3.6-5.5 MEQIL). 
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+ Analysis: 

In this particular case, laboratory tests showed persistently low potassium. No internist was 
consulted. The surgeon chose not to add a potassium "rider" but to slowly replenish the 
potassium level over several days. 

+ Conclusion: 

Simple departure from the standard of care for failure to increase potassium level in a more 
rapid manner. 

(S+) u jam'%, 9l.9. 
ROBIN JONES, M.D., F.A.C.S. 

References: 
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Anthony Brown, M.D., A Professional Corp. 
Diplomate, American Board of Psychatry 

123 Central Avenue, Suite 500 
Sacramento, CA 95825 

(916) 263-0000 

Date 

Investigator/Medical Consultant (requesting review) 
Medical Board of California 
Street Address (of District Office requesting review) 
City CA Zip 

Re: Jane Doe, M.D. 
Case: 17-2008-000000 
Patient: Joe Smith 

MATERIALS REVIEWED: 

Investigation report 
Partially Redacted Memorandum from CCU Medical Consultant 
Patient Complaint 
Certified medical records from Dr. Jane Doe 
Certified medical records from Dr. Jon Deere 
Certified medical records from Eastside Community Hospital 
Recorded pretense call between Joe Smith and Jane Doe, M.D. 
Curriculum vitae of Dr. Jane Doe 
Memorandum from District Medical Consultant Jones 
CD of interview of Dr. Jane Doe 

SUMMARY OF CASE: 

This case was initiated by the Medical Board of California upon receipt of a patient complaint 
received from Joe Smith. Joe Smith is a 21 year old student attending the University of California, 
Oxnard. He first received psychiatric treatment on March 15, 2007. At the time, Mr. Smith had 
sought evaluation at the Eastside Community Hospital for a 1-2 month history of auditory 
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hallucinations critical of him and telling him to kill himself. The patient was placed on a "5 150" 
involuntary hold as a danger to himself, and was admitted on an involuntary basis to Eastside 
Community Hospital for inpatient psychiatric treatment. [7] He was an inpatient for three days under 
the care and treatment of the attending psychiatrist Dr. Jane Doe, until his discharge from the 
hospital on March 18, 2007. The patient's admission and discharge diagnosis from Eastside 
Community Hospital was "Psychotic Disorder, Not Otherwise Specified." [12] He had been treated 
with the anti-psychotic medication Zyprexa, and was discharged with instructions to continue 
Zyprexa at 10mg a day, and pursue psychiatric treatment. [14] 

Mr. Smith continued in psychiatric treatment with Dr. Jane Doe as an outpatient after his discharge 
fiom the hospital. He attended a total of seven outpatient sessions with Dr. Doe, from April 2007 
until August 2007. During their last session on August 18,2007, Dr. Doe noted that Mr. Smith was 
"still complaining of depression and sleep problems."[31] She noted that his primary care MD, 
Dr. Deere, had changed the antidepressant medicine from Prozac to Effexor and had prescribed the 
anti-anxiety and sleep medicine Ativan, as well as Ambien. [3 11 She further noted that the patient 
"needs an antipsychotic medicine", and changed his diagnosis from "Psychotic Disorder, NOS" to 
"Major Depression with Psychotic Symptoms in partial remission."[32] She wrote that Mr. Smith 
was to return to her office in one month. At the last session, Dr. Doe did not terminate the treatment, 
rather Mr. Smith chose not to return for his next scheduled session. 

Mr. Smith reports that his next contact with Dr. Doe was about two months later, in October 2007. 
He states that they ran into each other at a shopping mall, and briefly greeted each other. The next 
contact was in early December 2007, when they ran into each other at a book store, The Read 'ti1 U 
Drop. Mr. Smith states that Dr. Doe approached him while he was in the parking lot of the 
bookstore and gave him her card. A week later, Mr. Smith called and left a message for Dr. Doe, 
inviting her to attend a concert in Santa Barbara. He states that Dr. Doe met him at the concert, and 
they had their first sexual encounter later that night. He states that they did not see each other over 
the holidays. However, fiom January to March, 2008, they saw each other at least 3-4 times a week, 
during which time they had sexual relations on a number of occasions. 

During this time, Mr. Smith was being treated by Dr. Deere for various issues. On a February 2, 
2008 visit, Dr. Deere noted, "I am suspicious that the symptoms the patient complains ofwith left 
sided pain is probably related to musculoskeletal tension that might be related to underlying unclear 
etiology as well as to his depressed mood and the general life stressors that have impinged on him 
recently. . . I have referred this patient to follow-up with a psychiatrist. . . and I believe that he will 
benefit from a course of antidepressant medication. . ." [24] On another visit on February 9,2008, 
Dr. Deere notes : "I strongly feel that this patient is increasingly depressed, will reevaluate 
medication." [28] 
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Dr. Deere informed Sr. Inv. Coe that while Mr. Smith did not provide specific details, he did advise 
Dr. Deere that he had began a new relationship during this time. This information is noted in 
Dr. Deere's visit note of January 27,2008 [l5] Mr. Smith states that his disabling symptoms seemed 
to increase during the time he and Dr. Doe were seeing each other. 

On June 15,2008, Mr. Smith made a pretense call to Dr. Doe. During the conversation Mr. Smith 
told Dr. Doe that he missed her and wanted to see her again. Dr. Doe does not respond to 
Mr. Smith's requests, except to state that she is unable to talk to him, and will call him at a later 
time. 

In her recorded interview with the Medical Board, Dr. Doe denies that she had sexual relations with 
Mr. Smith. Although, she admits that she attended a concert at Mr. Smith's request. 

MEDICAL ISSUE(S): 

1. Sexual Relations with a Patient or Former Patient 

+ Standard of Care: 

The 2001 Code of Ethics of the American Medical Association and the American Psychiatric 
Association established the standard of care regarding physicians having a sexual 
relationship with a patient or fonner patient. 

The American Psychiatric Association Principles of Medical Ethics (2001:section 2.1) 
concludes the following: 

"The requirement that the physician conduct himselfherself with propriety in hisher 
profession and in all actions of hislher life is especially important in the case of the 
psychiatrist because the patient tends to model hisher behavior after that of hisher 
psychiatrist by identification. Further, the necessary intensity of the treatment relationship 
may tend to activate sexual and other needs and fantasies on the part of both the patient and 
psychiatrist while weakening the objectivity necessary for control. Additionally, the inherent 
inequality in the doctor-patient relationship may lead to exploitation of the patient. Sexual 
activity with a current or former patient is unethical." 

The American Medical Association Code of Ethics, section 8.14 state: 

"Sexual or romantic relationships between a physician and a former patient may be 
unduly influenced by the previous physician-patient relationship. Sexual or romantic 
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relationships with former patients are unethical if the physician uses or exploits trust, 
knowledge, emotions or influence derived from the previous professional relationship." 

The standard of care is for a psychiatrist NOT to have a sexual relationship with a patient or 
former patient. 

+ Analysis: 

Dr. Doe had an established doctor-patient relationship with Mr. Smith. Several months 
after his last visit with Dr. Doe, Mr. Smith and she entered into a sexual relationship. 
Although, neither Dr. Doe nor Mr. Smith terminated the doctor-patient relationship, he was 
being treated by another psychiatrist at the time they began their sexual liaison, therefore 
while arguably he may have been considered a patient he was definitely a former patient. In 
any event, Dr. Doe departed from the standard of care by engaging in a sexual relationship 
with Mr. Smith. 

+ Conclusion: 

Extreme departure from the standard of care for engaging in a sexual relationship with a 
former patient. 

(&p&-) &L&XLL~ a&, aI.9. (g&) 1 / 5 / 0 9  

AhTTHONY BROWN, M.D. 

References: 

1. American Medical Association Code of Ethics, 2001 

2. American Psychiatric Association Principles of Medical Ethics, 2001 

3. xxx 
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Note: In sexual misconduct cases, there are usually two versions of the events. The patient will allege that sexual 
misconduct occurred. The physician may allege that sexual misconduct did not occur or that the physician S actions 
were misinterpreted by the patient. The role of the expert reviewer is not to determine who is right or who is wrong. 
The role of  the expert is onlv to determine whether or not the actions alleeed bv the patient constitute a departure 
from the standard o f  care. It is the role of the trier offacts to determine the validity of the allegations. PLEASE DO 
NOTADD ANY COMMENTS IN YOUR OPINIONABOUT WHAT YOU BELIEVE COULD HA YE HAPPENED. Any 
unsolicited comments may compromise the integrity of the case. 

Douglas Jones, M.D., Inc. 
1320 The City Drive, Suite 800 

Orange, CA 92868 
Tel. (71 4)123-4567 

Date 

Investigator or Medical Consultant (requesting review) 
Medical Board of California 
Street Address (of District Office requesting review) 
City CA Zip 

Re: Case 17-2008-000000 (John Doe, M.D.) 

Materials Reviewed: 

Investigation report 
Complaint from SF Police Department 
Complaint from Patient Jane Go 
Complaint from Patient Susan Dove 
Medical records of Patient Go from Dr. Doe 
Medial records of Patient Dove from Dr.. Doe 
SF Police Department's report on patient Dianna Smith 
Medical Records of Dianna Smith from Dr. Doe 
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PATIENT: DIANNA SMITH 

+ Summary of Case: 

On 2/1/08, Dianna Smith reported to the San Francisco Police Department what she thought was 
unusual behavior of Dr. John Doe during her last visit at his office. Patient Smith stated that she 
was seen by Dr. Doe on 2/1/08 for her annual physical examination. While she was in the 
examining room, behind closed doors, Dr. Doe started to touch her in an unusual manner. Patient 
Smith first thought it was part of the examination and allowed him to continue. Then, Dr. Doe 
touched and rubbed her breasts with his hands. He then placed his hand next to her vaginal area, 
maneuvering his hands under the garments and touching her vagina. At that time patient Smith 
pushed him away and told him that she was going to report his actions. 

Dr. Doe opened the door and allowed patient Smith to leave. She went home and told her mother 
and was advised to file a report. 

+ Medical Issue(s) Identified: 

1. Examination of breasts and genitalia 

I Standard of Care: 

The standard of care is to perform breast and genital examination in the presence of a 
female chaperone. The standard of care for breast examination is to advise the patient 
that her breasts are going to be examined and to obtain her permission for breast 
examination. The standard of care does not include rubbing the breast or touching them 
for no medical reason. The standard of care is to touch the genitalia of a female patient 
only for good medical reason and after obtaining permission from the patient to proceed 
with such examination. The standard of care is to touch the genitalia of the patient only 
while wearing gloves. 

Analysis: 

Dr. Doe did not allege that a chaperone was present during the patient's examination. 
He did not allege that he obtained consent for breast and genital examination of the 
patient. There was no documentation showing that the patient was in gynecological 
position nor that Dr. Doe was gloved while performing genital examination. 
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w Conclusion: 

The alleged actions of Dr. Doe represent an extreme departure from the standard of care 
because he did not have a chaperone present while examining the breasts and genitalia 
of a patient. He did not obtain her consent for such examinations and the patient was not 
properly positioned for pelvic examination. He did not wear gloves during examination. 

PATIENT : JANE GO 

4 Summary of Case: 

Patient Jane Go was a 32-year-old divorcCe who saw Dr. Doe for a variety of medical problems 
from 2002 to July 2008. In January 2007, she began to have a social relationship with Dr. Doe 
which led to a sexual relationship. She continued to have sexual relations with Dr. Doe until July 
2008 when she found out that Dr. Doe was unfaithful to her and was having sexual relations with 
other patients. She decided to report him to the Medical Board of California. 

4 Medical Issue(s) Identified: 

1. Sexual relations with patient 

Standard of Care: 

The standard of care is to preserve the boundaries of the physician-patient relationship. 

Analysis: 

There is documentation showing the existence of a patient-physician relationship which 
was uninterrupted from 2002 until July 2008. There is an allegation of repeated sexual 
relations while patient Go was being cared for by Dr. Doe. 

Conclusion: 

Dr. Doe's alleged action is an extreme departure from the standard of care (sexual 
relationship with an active patient). 
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PATIENT: SUSAN DOVE 

+ Summary of Case: 

Patient Susan Dove was a 34-year-old female undercover agent who was equipped with a hidden 
surveillance equipment. She consulted with Dr. Doe on 7/1/08 for an ankle injury. At interview, 
she told Dr. Doe that she was a professional tennis player who had injured her ankle. Dr. Doe 
examined her and prescribed two medications for pain and inflammation. He then walked over to 
the sink and washed his hands. While the patient was sitting on the examination table, he stood in 
fiont of her with a light instrument and checked her eyes and mouth. He then asked her to turn her 
head to the right to check her left ear. At that time he quickly lifted up her shirt from the waist above 
her left breast. He lifted up her left breast and pulled up the left side of her bra. Her breast was 
exposed and he touched her nipple and breast with his hands. Patient Susan Dove pushed him away 
and asked in shock, "whoa, whoa, whoa, what are you doing?" She quickly pulled down her bra and 
shirt. Dr. Doe stepped backward and stated that he was sorry and that he was trying to check her 
stomach. 

+ Medical Issue(s) Identified: 

1. Appropriateness of stomach examination/touching breast and nipple during stomach 
examination 

Standard of Care: 

The standard of care is to avoid exposure of the breast while a chaperone is not present 
in the room. The standard of care is to avoid touching the breast and nipple while 
performing abdominal examination. The standard of care is to perform abdominal 
examination with the patient lying down. If large breasts impede adequate abdominal 
examination, asking the patient to raise her arms, will raise the breasts sufficiently. 

Analysis : 

Review of video images corroborated that the breasts were exposed while in sitting 
position. It showed that one hand of the physician (Dr. Doe) was placed upon the breast 
and nipple. There was no documentation showing that there was a chaperone in the 
room. There was no documentation showing that the patient was advised that her breasts 
were going to be touched nor was there any documentation showing that permission was 
granted for lifting the breasts. Palpation of the abdomen was not performed after lifting 
the breast. If it was performed, it would have been below the standard examination 
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practice because the patient was in sitting position. The patient was not requested to 
raise her arms to lift her breasts. There was no medical reason to uncover the breasts. 

w Conclusion: 

Dr. Doe's alleged action is an extreme departure from the standard of care because he 
uncovered the patient's breast without a chaperone in the room. He touched the breast 
and nipple without good medical reason. He alleged that he attempted to perform 
examination of the abdomen, in substandard fashion. 

(S+) 6+ $ma, 9311.9. ( 9 ~ )  1/5/09 

DOUGLAS JONES, M.D. 
Diplomate, American Board of Internal Medicine 

- 
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Ray Roenten, M.D. 
Diplomate, American Board of Radiology 

800 E. Walnut St., Suite 100 
Glendale, CA 91206 

Tel. (818) 551-0000; Fax (818) 551-0001 

Date 

Investigator/Medical Consultant (requesting review) 
Medical Board of California 
Street Address (of District Office requesting review) 
City, CA Zip 

Re: John Doe, M.D. 
Case: 17-2008-000000 
Patient: Jane X. Smith 

MATERIALS REVIEWED 

Senior Investigator's report. 
Memorandum fiom District Medical Consultant. 
Consumer complaint fiom patient Jane X. Smith. 
Dr. John Doe's summary of care involving patient Jane X. Smith. 
Certified copy of patient Jane Smith's record from North South Diagnostic Medical Group 
(NSDMG) from January 2003 through July 2007. 
Certified copy of two missing pages (June 25,2006 & August 19.2006) of patient Jane X. 
Smith's medical records from NSDMG. 
Certified copy of patient Jane X. Smith's medical records from EMT Services. 
A CD digital recording of Dr. John Doe's interview conducted on 5-28-08. 

SUMMARY OF CASE: 

Patient Jane X. Smith was a 37 year-old female who underwent an MRI study of her left shoulder 
at NSDMG under the direction of subject physician Doe on 1-17-07. 

Patient Smith had previously undergone an MRI study at the same facility on 8-28-06 and at that 
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time had completed a pre-scan patient evaluation indicating that she was subject to panic episodes 
and had some level of claustrophobia and anxiety. Based on the clinical history, she was pre- 
medicated with 7.5 mg. of po Valium, prescribed by an attending radiologist for purposes of light 
sedation for the MRI study of 8-28-06. That study performed on 4-1 3-06 of the lumbar spine was 
completed with the patient's anxiety level measured as a 2/10 during the study. 

The patient returned to the same facility on 1-17-07 for an MRI of the shoulder and she again 
completed a pre-scan evaluation indicating her history of some claustrophobia and anxiety. The 
patient was noted to be 5 ft 6 in tall and weighed 150 lbs and she otherwise had an unremarkable past 
medical history except for current shoulder pain and previous low back pain. She was on no 
maintenance medications and did not routinely use benzodiazepines 

Because of the claustrophobia history the clinic nurse presented the pre-scan patient evaluation to 
subject physician Doe who was the attending radiologist at the NSDMG facility that day. Although 
the patient had been previously seen at that same facility there was no indication made on the pre- 
scan patient evaluation or history sheet of this patient having a previous MRI performed at the 
facility. 

Dr. Doe, in his recorded physician interview on 5-28-08, confirmed he prescribed an oral dose of 20 
mg. of Valium for purposes of sedation during the MRI study. He acknowledged that he was not 
aware the patient had been previously seen at the facility or that 7.5 mg. of Valium was previously 
prescribed and was highly effective for controlling the patient's anxiety. Dr. Doe confirmed that he 
did not physically examine or interview patient Smith before reaching a decision to prescribe 20 mg. 
of Valium. 

Following the administration of the 20 mg. of Valium and before the MRI could be completed, 
patient Smith was removed from the scanner due to acute respiratory depression necessitating the 
administration of intravenous pharmacological agents including Romazicon, Narcan, D50W along 
with IV infusion and airway management with oxygen. EMTs were called and the patient was 
transported to the local community hospital for further care and observation. 

MEDICAL ISSUES: 

1. Initial evaluation of patient Smith prior to prescribing a benzodiazepine. 

+ Standard of Care: 

The standard of care for a radiologist prescribing a premedication to a patient requires that 
the radiologist review the relevant medical record and then determine the safety of 
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prescribing medication. This includes reviewing patient health history forms, pre-scan patient 
evaluations, and past treatment records relevant to the procedure being performed. It is not 
uncommon for the above to be reviewed without interviewing or seeing the patient. 

+ Analysis: 

Dr. Doe did review the patient's pre-scan evaluation and nurses documented history. He was 
not aware the patient had a previous MRI at NSDMG and had been medicated with 7.5 mg. 
of Valium in 2006 with good results. Had Dr. Doe had access to the pre-medication history 
from the 2006 MRI he stated he would have used the same dosage. Review of the previously 
MRI report of the lumbar spine failed to indicate that any presedation medication was used. 
Therefore Dr. Doe relied on the current pre-scan evaluation & nurse's history and determined 
that because the patient indicated her level of claustrophobia was a 911 0 he would treat the 
patient with Valium prior to the MRI study. 

+ Conclusion: 

Although Dr. Doe could have been more diligent in trying to determine if the patient had 
previously been pre-medicated for an MRI this does not reach a level of departure in the 
standard of care. 

2. Use of 20 mg. of Valium for premedication dosing. 

+ Standard of Care: 

The utilization of light sedation for purposes of successful MRI scanning is a common 
occurrence among radiologists on a daily basis and oral Valium is most commonly used with 
the dosage being predicated on the individual patient's clinical state, past history and level 
of anxiety. The dosage of po Valium recommended for adults ranges between 2 to 10 mg. 
for anxiety. Realizing the inherent limitations of administering light sedation in an outpatient 
setting, physician determination of a safe but effective dosing is as much an acquired clinical 
skill as it is a pharmacological science. One of the areas of concern with the use of oral 
sedatives in the outpatient setting is that there is often limited clinical information available 
for the physician upon which to base a treatment plan. Overall patient wellness, age, body 
habitus, and history of previous or recent benzodiazepam usage becomes of increased 
importance in making an informed decision about proper dose. The rule of thumb in such a 
matter is to use the most minimal dosage practical to achieve the desired effect of sedation. 
In this instance, community standard would require the use of somewhere between 2 and no 
more than 10 mg. of po Valium. In over twenty years of supervising MRI scans I have never 
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prescribed, heard or seen anyone prescribe 20 mg. as a single dose for outpatient sedation. 

+ Analysis: 

Dr. Doe did in fact authorize administration of 20 mg po Valium for this patient who had no 
routine use of benzodiazepines and had previously done well with 7.5 mg. of Valium for a 
similar procedure in 2006. 

+ Conclusion: There was a simple departure from the standard of care when Dr. Doe 
prescribed 20 mg. of Valium which clearly over-sedated the patient and caused significant 
respiratory depression. Had Dr. Doe been made aware that the patient previously had done 
well with 7.5 mg. of Valium as a pre-medication for an MRI his prescribing of 20 mg. would 
have represented an extreme departure in the standard of care. 

3. Level of emergent treatment rendered by Dr. Doe. 

+ Standard of Care: 

The standard of care requires a radiologist to cease an elective diagnostic study if a patient 
is developing significant change in vital signs or life-threatening symptoms. In the case of 
respiratory depression, this requires removing the patient from the MRI scanner and 
providing an airway with oxygen and establishing an IV. In cases of suspected overdose of 
a benzodiazepine, it requires attempts to reverse that medication, establish an IV and giving 
other medications if the patient is unresponsive. It also requires activating 91 1 for EMT 
transport to a emergency department. 

+ Analysis: 

I hl ly agree with the emergent treatment rendered by Dr. Doe once Ms. Smith developed 
respiratory distress. He appropriately removed the patient from the MRI scanner, established 
an oral airway and oxygenated the patient. 91 1 was activated, an IV was started and 
appropriate medications to reverse the benzodiazepine over-dose were immediately 
administered. 
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+ Conclusion: 

There was no departure in the standard of care in Dr. Doe's treatment of patient Smith's 
respiratory depression. 

(Si+-)%G,O311.6. (6&)1/5/09 

RAY ROENTEN, M.D. 
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COMPENSA TION 

The Medical Board will provide you with a form entitled Expert Reviewer's Statement of 
Services for use in billing for your expert reviewer services. You must complete a Statement 
of Services form for each case you review for the Medical Board. Sometimes it is necessary 
to complete more than one Statement of Services form during the course of a case. Failure 
to fill out the form completely will delay your compensation. 

Initial Case Review 

You will be compensated at the rate of $150.00 per hour for your evaluation and report. 
Please record the hours worked on each case. When billing fractional time for less than a full 
hour please calculate the time to the nearest quarter hour. For example, if you work 1 hour 
and 22 or fewer minutes, the time billed should be 1.25 hours (or 1 114 hours), if you work 
1 hour and 23 or more minutes, the time billed should be 1.5 hours (or 1 '/z hours), and so on 
through the hour. 
The Medical Board keeps its accounts by fiscal year, which is July 1 through June 30. 
Please do not combine fiscal years on one form. Instead, use a separate form for each fiscal 
year. 

Professional Competency Examination 

The reimbursement rate for professional competency examination (oral and written) is set at 
$150.00 per hour (not to exceed 4 hours or $600.00) for case review and question development, 
and $150.00 per hour (not to exceed 4 hours or $600.00) for the administration, scoring and any 
report preparation. 

Mental or Physical Examination 

The reimbursement for the administration of a mental or physical evaluation is the usual and 
customary rate for the expert. However, please provide the investigator or medical consultant 
with an estimate of fees prior to conducting the mental or physical examination. You should 
not exceed the estimate unless pre-approved by the investigator. 

Consultation with the deputy attorney general 

This includes any consultation, in person or by telephone, before the case is filed, while the 
action is pending, or in preparation for hearing. You will be compensated at the rate of $150.00 
per hour. 
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Testimony at Hearing 

You will be compensated at the rate of $200.00 per hour for testimony, with the maximum fee 
allowable for a full day of testimony being $1600.00. 

Miscellaneous Expenses 

Expenses incurred in performing expert review or acting as a witness should be itemized on a 
separate sheet of paper and summarized on the Statement of Services. See the current state 
reimbursement rate schedule in Section VI of the binder for other expenses including meals and 
lodging. Receipts must be attached for all travel and business expenses incurred in this category, 
other than mileage. 

You will be authorized $75.00 per hour for actual drive time to attend a hearing or drive to a 
location (other than your regular business location) to administer a professional competency 
examination. 

Please arrange all travels through the investigator andlor district office you are working 
with. The Medical Board staff will arrange the necessary flights, ground transportation and 
research/recommend hotel accommodations. 
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Medical Board of California 
Investigation & Prosecution Timeframes* 

Average .......................... _._ .......................................................................................................... ........................... ..................... _)__....... ......................... ,.. .................. ................................................... ................... ........,. ............................................... ............................................. 
Median 526 466 i 99 426 i 182 379 i 197 421 i 266 357 i 209 373 i 262 384 i 238 ............................... ..__ ................................................................................................................... ..(_...... ............ ......................................... .................... ,. ................... ................................................... ............................................ ................................... ,.. .......................................... ...+ ....................... 
Record Count 212 195 j 3 226 i 29 67 j 22 55 j 22 44 i 15 39 i 21 203 i 80 

*Excludes Out of State and Headquarters Cases 
'*Excludes Outcomes where no Accusation Filed 



Medical Board of California 
Citations Issued & Civil Actions Filed by Calendar Year 

.- ...... " .............................. 
C~tatlons Issued for Failure to Produce Records 0 6 3 0 1 2 0 3 

Civil Actions Filed 3 3 1 0 0 1 0 1 .................................................................................................................................................................................................................................................................................................................................... 
Civil Actlons Filed for Failure to Produce Records 2 2 1 0 0 1 0 1 

'Excludes citations issued for failure to comply with CME audit and for failure to notify Board of change of address 
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*2111 - Visiting Fellow (doesn't satisfy postgraduate training required for licensure) 
21 12 - Hospital Fellowship Program Non-Citizen (does not satisfy postgraduate training required for licensure) 
21 13 - Medical School Faculty Member (may satisfy postgraduate training required for licensure) 
2168 - Special Faculty Permit (academically eminent; unrestricted practice within sponsoring medical 

school - not eligible for licensure) 
2072 - Special Faculty Permit - Correctional Facility 
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AGENDA ITEM 21 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 14,2009 
ATTENTION: Medical Board of California 
DEPARTMENT: Licensing Operations 
SUBJECT: RemedialRetraining of Licensed Midwives 

STAFF CONTACT: Deborah Pellegrini, Chief 

REOUESTED ACTION: The Midwifery Advisory Council (MAC) requests that the Board 
authorize it to determine what type of education program would be appropriate to provide 
remedial training to a midwife as a term and condition of probation, and whether that program 
currently exists. 

STAFF RECOMMENDATION: Staff recommends the Board approve the request from the 
MAC. 

EXECUTIVE SUMMARY: 
At the June 12,2007, the topic of a midwife assessment and clinical evaluation program was 
discussed. The Board directed the MAC to explore the feasibility of developing and identifying 
a program to address remedial training as an option for disciplinary resolution or re-entry to 
practice after a long absence for licensed midwives. It was suggested the topic be separated into 
two distinct areas: remedial training and re-entry to practice. The MAC asked staff to research 
the possibility of developing such programs for licensed midwives. 

At the October 2008 MAC meeting, they further discussed this topic and approved a motion to 
seek Board approval to move forward in determining what type of education might be included 
in a term and condition of probation in a quality of care case, and then to assess whether that type 
of education exists. 

FISCAL CONSIDERATIONS : 
None. 

PREVIOUS MBC AND/OR COUNCIL ACTION: 
See Executive Summary. 



AGENDA ITEM 22 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 5,2009 
SUBJECT: Written Examination Passing Scores 
STAFF CONTACT: Anita ScuriIKurt Heppler 

REQUESTED ACTION: 
Make a motion to reaffirm the Board's past practice of accepting the passing score set by the Federation of 
State Medical Boards as its own passing score on all steps of the USMLE. 

STAFF RECOMNIENDATION: 
Staff recommends the adoption of the above motion. 

BACKGROUND: One of the requirements for an applicant for a physician's and surgeon's certificate is the 
successful completion of steps I, 11, and I11 of the United States Medical Licensing Examination (USMLE). 
The USMLE is sponsored by the Federation of State Medical Boards and the National Board of Medical 
Examiners (referred to here as "FSMB"). Section 21 77 of the Business and Professions Code requires a 
passing score for an entire examination or for each part of the required licensing examination, as established 
by the Board. The 2006 amendment to Business and Professions Code section 2 177 limits the number of 
times an applicant can take step I11 of the USMLE for licensure in California. The 2007 amendment to the 
same section contains the sole exception to the limit. 

The Board does not administer or score the USMLE. Rather, the Board's longstanding practice is to accept 
the passing score set by the FSMB. With this proposed action, the Board seeks to reaffirm its policy of 
accepting the passing score set by the FSMB. 

ANALYSIS: The Board anticipates that the issue of the passing score will become more prevalent as time 
passes, given the 2006 and 2007 amendments to Business and Professions Code section 21 77. This 
proposed action would reaffirm the Board's long-standing practice of using the passing score set by the 
FSMB as the Board's passing score for each part of the USMLE examination. 

FISCAL CONSIDERATIONS: 
No fiscal impact. 



AGENDA ITEM 23 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 14,2009 
DEPARTMENT: Licensing Operations 
SUBJECT: Proposed Regulation Change - Modification to 

Continuing Medical Education (CME) Audit 
STAFF CONTACT: Deborah Pellegrini 

REOUESTED ACTION: 
Adopt the proposed modification to the Board's current regulatory language concerning 
the Continuing Medical Education (CME) Audit and set the matter for hearing in May 
2009. 

STAFF RECOMMENDATION: 
Staff recommends that the Board amend the current CME regulatory language by 
(1) striking the word "once" and (2) adding language to state that a physician's failure to 
respond to the Board's audit inquiry and providing documentation of his or her 
compliance with the continuing education requirements within 45 days of receipt of the 
inquiry will constitute unprofessional conduct. Section 1338 (a) currently reads "the 
division shall audit once each year a random sample of physicians." Establishing that 
non-compliance with the audit inquiry constitutes unprofessional conduct creates a basis 
for the Board to issue citations when a physician fails to provide either a response to the 
audit or the necessary documentation. 

(Note: Also contained are conforming changes in the regulatory language replacing 
"division" with "board.") 

EXECUTIVE SUMMARY: 
The workload associated with performing a CME audit once each year in one batch has 
proven to be unmanageable. This workload is spread out among staff in the Information 
Services Branch (ISB), the Licensing Program and the Enforcement Program. The staff 
in the Licensing Program perform the major portion of the workload. The Licensing 
Program has one full-time equivalent position to perform its portion of the audit. By 
striking the word "once" from the current regulation, the Board would be able to perform 
the audit in twelve equal batches throughout the year. This will make the workload 
manageable, predictable, and consistent. 

In 2006, the CME audit was performed in one batch for the entire year. A random 
sample of one percent of licensed physicians and surgeons was selected and 
approximately 1,200 letters were sent by certified mail. ISB was responsible for 
generating the list as well as two copies of the letters to be sent to each of the 1,200 
audited physicians and surgeons. Licensing Program staff sent and tracked the 1,200 
letters through certified mail, reviewed each of the documents submitted and identified 
those who did not respond, among other tasks. In order to complete the audit, a large 
conference room was used exclusively by Licensing staff for several months to complete 



these tasks. The large increase in workload of performing the CME audit once each year 
in one batch has proven to be unmanageable. 

In December 2008, the Enforcement Program, ISB and the Licensing Program met to 
discuss the audit. All three entities agreed that performing the audit on a monthly basis 
would result in a more effective and manageable workload. By strihng the word "once" 
from the current regulation, the Board would be able to perform the audit in twelve 
batches throughout the year. This would make the workload manageable, predictable and 
consistent and provide timely responses to licensees. 

The Licensing staff will refer to the Enforcement Program those cases that involve 
physicians and surgeons selected for an audit who do not return the audit form with the 
requested documentation or failed to meet the required CME criteria. Existing law does 
not provide a mechanism for the Enforcement Program to take action when a 
response/documentation has'not been received; this hinders the purpose of the audit. 
Therefore, staff recommends adding language that a physician's failure to respond to the 
Board's audit inquiry and provide documentation of his or her compliance with the 
continuing education requirements within 45 days of receipt of the inquiry will constitute 
unprofessional conduct. This addition to existing regulatory language creates a basis for 
the Board to issue a citation for this violation. 

FISCAL CONSIDERATIONS: 
There would be no additional cost associated with implementing the new policy resulting 
from this regulatory change. There will be some savings in overtime by conducting audits 
monthly. 

PREVIOUS NIBC AND/OR COMMITTEE ACTION: 
None. 



AGENDA ITEM 24 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 14,2009 
DEPARTMENT: Licensing Program 
SUBJECT: Special Program Proposed Regulation Changes 
STAFF CONTACT: Deborah Pellegrini 

REQUESTED ACTION: Approve a request to proceed with developing proposed 
regulatory language to implement section 21 13(e) of the California Business and 
Professions (B&P) Code by defining an appropriate minimum level of clinical activities 
that the Board may accept as qualifying time to meet the postgraduate training 
requirement for licensure. 

STAFF RECOMMENDATION: 
Staff plans to solicit information from the Board consultant, members of the Special 
Programs and Application Review Committees, legal counsel and interested parties to 
define what minimum percentage of clinical activities would be required for registrants 
pursuant to B&P Code section 2 113 who plan to seek California medical licensure and 
who wish to have their time spent as a registrant count toward the required postgraduate 
training. 

EXECUTIVE SUMMARY: 
At the November 2008 meeting of the Application Review Committee, the members 
reviewed an application to determine whether a registrant completed a sufficient amount 
of clinical activity within the designated faculty service to meet the postgraduate training 
requirements necessary for medical licensure set forth in B&P Code section 2102. In 
reviewing this application, the members noted that no regulatory guidance is available to 
assist in the decision-making process. Dr. Gitnick requested that staff bring a request to 
the January 2009 meeting of the Application Review Committee, so it could malce a 
recommendation that the Board seek approval to begin the process to amend the 
identified regulation. 

FISCAL CONSIDERATIONS: 
None. 

PREVIOUS MBC AND/OR COMMITTEE ACTION: 
At the November 2008 meeting of the Application Review Committee, Dr. Gitnick 
instructed that staff bring a request to the January 2009 Committee meeting to discuss 
seeking Board approval to begin the regulation process. 
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