State of California

State and Consumer Services Agency

MEDICAL BOARD OF CALIFORNIA

May 7 - 8, 2009

Education Committee May 7 8:30 am. - 9:30 a.m.
Wellness Commitee May 7 9:30 am, -10:30 a.m.
Panel B May 7 10:30 a.m. - 5:15 p.m.
Panel A May 7 S:15 p.m. - 5:45 p.m.
Application Review Committee May 8 8:00 am. - 8:30 am.

Full Board May 8 8:30 a.m. - 2:00 p.m.



MEDICAL BOARD OF CALIFORNIA
BOARD MEETING SCHEDULE

Embassy Suites San Francisco Airport
150 Anza Boulevard
Burlingame, CA

May 7-8, 2009

Thursday, May 7
» 8:30 a.m. — 9:30 a.m. Education Committee — Mendocino/Burlingame Ball Room
(Members: Yaroslavsky, Chang, Moran, Salomonson, Schipske)
» 9:30 a.m. — 10:30 a.m. Wellness Committee — Santa Cruz Ballroom
(Members: Duruisseau, Chin, Giang, Gregg, Moskowitz,
Norcross)
» 10:30 a.m. — 5:15 p.m. Panel B —~ Mendocino/Burlingame Ball Room
(Members: Yaroslavsky, Chang, Gitnick, Moran, Salomonson,
Schipske)
» 5:15 p.m. - 5:45 p.m. Panel A — Mendocino/Burlingame Ball Room
(Members: Duruisseau, Carreon, Chin, Low, Yaroslavsky,
Zerunyan)
Friday, May 8
> 8:00 am. - 8:30 a.m. Application Review Committee — Imperial Ball Room
(Members: Gitnick, Low, Schipske)
> 8:30 am. - 2:00 p.m. Full Board Meeting — Imperial Ball Room

(All Members)



STATE AND CONSUMER SERVICES AGENCY- Department of Consumer Affairs ARNOLD SCHWARZENEGGER, Governor

MEDICAL BOARD OF CALIFORNIA

Executive Office

MEMBERS OF THE BOARD QUARTERLY BOARD MEETING

Richard Fantozzi, M.D., Action may be taken
President May 8, 2009 [ 1
Frank V. Zerunyan, J.D., v on any item listed

i . . . . on the agenda.
I" Vice President Embassy Suites San Francisco Airport
Barbara Yaroslavsky,

9 . Mendocino/Burlingame Ballroom
ice President
Hedy Chang, Secretary 150 Anza Boulevard
Jorge Carreon, M.D. Burlingame, CA 94010
John Chin, M.D. (650) 342-4600
Shelton Duruisseau, Ph.D.
Gary Gitnick, M.D.
Sharon Levine, M.D.
Reginald Low, M.D. AGENDA
Mary Lynn Moran, M.D.
Janet Salomonson, M.D. Friday, May 8, 2009
Gerrie Schipske, R.N.P., J.D. 8:30 a.m. to 2:00 p.m.

(or at the conclusion of the Application Review Committee
meeting until the conclusion of business)
ORDER OF ITEMS IS SUBJECT TO CHANGE

1. Call to Order / Roll Call

2. Introduction and Swearing In New Board Member

3. Approval of Minutes from the January 29-30, 2009 meeting
4. Presentation of Physician Humanitarian Award

5. Public Comment on Items not on the Agenda

6. 9:00 a.m. REGULATIONS — PUBLIC HEARING - Ms. Pellegrini and Ms. Scuri
A. Modification to Continuing Medical Education Audit: Amend Section 1338 of
Division 13 of Title 16 of the California Code of Regulations (CCR). This proposal
will eliminate the requirement to perform the audit once each year and allow the Board
to perform the audit throughout each year.

7. President’s Report - Dr. Fantozzi

8. Appointment of Board Member to the Health Professions Education Foundation - Dr. Fantozzi

The mission of the Medical Board of California is to protect healthcare consumers through the proper licensing and regulation of physicians and surgeons
and certain allied healthcare professions and through the vigorous, objective enforcement of the Medical Practice Act, and to promote accesys to quality
medical care through the Board’s licensing and regulatory functions.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Executive Director’s Report — Ms. Johnston
A. Budget Overview and Staffing Update
B. Update on AB 329 Meeting on April 23, 2009

Approval of Amendments to Board Member Administrative Procedure Manual regarding

Communication with Interested Parties — Ms, Johnston

Board Member Communications with Interested Parties — Dr. Fantozzi

Licensing Chief’s Report — Ms. Pellegrini
A. Licensing Program Update
B. Midwifery Advisory Council Report — Ms. Gibson

Midwifery Advisory Council Appointments — Ms, Pellegrini

International Medical School Regulations: Request to Set for Hearing (CCR, Title 16,
Section 1314.1) — Ms. Pellegrini

Legislation — Ms. Whitney
A, Status of Regulatory Action
B. 2009 Legislation and Proposals

Education Committee Update — Ms. Yaroslavsky
A. Regulations Requiring Posting of Information by a Physician Regarding the
Medical Board of California: Request to Set for Hearing

California Physician Corps Program Update — Ms. Yaroslavsky

Wellness Committee Update — Dr. Duruisseau

Physician Assistant Committee Update — Dr. Low

Ethical Decision Making for Regulators — Ms. Scuri and Mr. Heppler

Enforcement Chief’s Report — Ms. Threadgill

A. Approval of Orders Restoring License Following Satisfactory Completion of
Probation, Orders Issuing Public Letter of Reprimand, and Orders for License
Surrender During Probation

B. Disciplinary Guidelines Regulations: Request to Set for Hearing (CCR, Title 16,

Section 1316)

Expert Utilization Report

Enforcement Program Update

Report on Classification Study for Investigators — Susan Lorenz

SESHS
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22.  Vertical Enforcement Update — Ms. Threadgill and Mr. Ramirez
A Attorney General’s Office Case Aging Statistics
B. Vertical Enforcement Statistics
C. Discussion on Status of Vertical Enforcement Report to Legislature — Integrated
Solutions for Business and Government (ISBG)

23. Agenda ltems for July 23-24. 2009 Meeting

24, Adjournment

NOTICE: The meeting is accessible to the physically disabled. A person who needs disability-related accommodations or modifications to participate in the meeting
shall make a request to the Board no later than five working days before the meeting by contacting Cheryl Thompson at (916) 263-2389
or sending a written request fo Ms. Thompson at the Medical Board of California, 2005 Evergreen Street, Suite 1200, Sacramento, CA 95815,
Requests for further information should be directed to the same address and telephone number.

Meetings of the Medical Board of California are open to the public except when specifically noticed otherwise in accordance with the Open Meetings Act. The
audience will be given appropriate epportunities to comment on any issue presented in open session before the Board, but the President may apportion available time
among those who wish to speak.

KEIXREARKRIEXAR A AR R AR ARARN

For additional information call (916) 263-2389.

2005 Evergreen Street, Suite 1200, Sacramento, CA 95815 (916) 263-2389 Fax: (916) 263-2387 www.mbc.ca.gov
37



http:WW\V.mbc.ca.gov

AGENDA ITEM 3

STATE AND CONSUMER SERVICES AGENCY- Department of Consumer Affairs ARNOLD SCHWARZENEGGER, Governor

MEDICAL BOARD OF CALIFORNIA

Executive Office

Embassy Suites LAX South
1440 Imperial Highway
El Segundo, CA 90245

January 29-30, 2009

MINUTES

In order to remain consistent with the record, the agenda items presented in these minutes
are listed in the order discussed at the January 29-30, 2009 meeting.

Agenda Item 1 Call to Order/ Roll Call

Dr. Fantozzi called the meeting of the Medical Board of California (Board) to order on January
29, 2009 at 4:37 p.m. A quorum was present and notice had been sent to interested parties.

Members Present:
Richard Fantozzi, M.D., President
Jorge Carreon, M.D.
Hedy Chang
John Chin, M.D.
Shelton Duruisseau, Ph.D.
Gary Gitnick, M.D.
Reginald Low, M.D.
Mary Lynn Moran, M.D.
Janet Salomonson, M.D.
Gerrie Schipske, R.N.P., J.D.
Barbara Yaroslavsky
Frank V. Zerunyan, J.D.

Staff Present:
Fayne Boyd, Licensing Manager
Candis Cohen, Public Information Officer
Janie Cordray, Research Specialist
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Randy Freitas, Business Services Office

Abbie French, Telemedicine and Special Projects Manager
Kurt Heppler, Department of Consumer Affairs Staff Counsel

Kimberly Kirchmeyer, Deputy Director

Ross Locke, Business Services Office
Armando Melendez, Business Services Office
Kelly Nelson, Legislative Analyst

Cindi Oseto, Licensing Analyst

Pat Park, Licensing Analyst

Debbie Pellegrini, Chief of Licensing
Paulette Romero, Associate Analyst

Teresa Schaefter, Program Analyst

Kevin Schunke, Regulation Coordinator

Anita Scuri, Department of Consumer Affairs Supervising Legal Counsel

Kathryn Taylor, Licensing Manager
Renee Threadgill, Chief of Enforcement
Linda Whitney, Chief of Legislation

Members of the Audience:
Steve Adler, Supervising Deputy Attorney General
Yvonne Choong, California Medical Association
Zennie Coughlin, Kaiser Permanente
Julie D’ Angelo Fellmeth, Center for Public Interest Law
Dr. Furmanski
Tara Leigh Kittle, Blue Diamond Foundation
Francesca Lucero, Blue Diamond Foundation
Brett Michelin, CMA
Carlos Ramirez, Senior Assistant Attorney General
Spencer Walker
Pam Wortman

Agenda Item 2 Introduction and Swearing In New Board Member

Dr. Fantozzi introduced and swore in Dr. Jorge Carreon as a new member of the Board.

Agenda Item 3 Update on Federation of State Medical Boards (FSMB)

Ms. Chang introduced Dr. Barbara Schneidman, Interim President and Chief Executive Officer
of the Federation of State Medical Boards (FSMB), and Dr. Regina Benjamin, Chair of the Board
of the Federation of State Medical Boards. Dr. Schneidman and Dr. Benjamin provided an
update on the Federation’s mission, composition, function, and goals.

The meeting was adjourned at 5:42 p.m.
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Agenda Item 4 Call to Order/ Roll Call

Dr. Fantozzi called the meeting of the Medical Board of California (Board) to order on January
30, 2009 at 9:05 a.m. A quorum was present and notice had been sent to interested parties.

Members Present:
Richard Fantozzi, M.D., President
Jorge Carreon, M.D.
Hedy Chang
John Chin, M.D.
Shelton Duruisseau, Ph.D.
Gary Gitnick, M.D.
Reginald Low, M.D.
Mary Lynn Moran, M.D.
Janet Salomonson, M.D.
Gerrie Schipske, R.N.P., J1.D.
Barbara Yaroslavsky
Frank V. Zerunyan, J.D.

Staff Present:
Fayne Boyd, Licensing Manager
Candis Cohen, Public Information Officer
Janie Cordray, Research Specialist
Randy Freitas, Business Services Office
Abbie French, Telemedicine and Special Projects Manager
Kurt Heppler, Department of Consumer Aftairs Staff Counsel
Howard Kaminsky, M.D., Medical Consultant
Kimberly Kirchmeyer, Deputy Director
Ross Locke, Business Services Office
Armando Melendez, Business Services Office
Kelly Nelson, Legislative Analyst
Cindi Oseto, Licensing Analyst
Pat Park, Licensing Analyst
Debbie Pellegrini, Chief of Licensing
Paulette Romero, Associate Analyst
Kevin Schunke, Regulation Coordinator
Anita Scuri, Department of Consumer Affairs Supervising Legal Counsel
Teresa Schaefter, Program Analyst
Kathryn Taylor, Licensing Manager
Renee Threadgill, Chief of Enforcement
Linda Whitney, Chief of Legislation

Members of the Audience:
Steve Adler, Supervising Attorney General
Yvonne Choong, California Medical Association
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Zennie Coughlin, Kaiser Permanente

Julie D’ Angelo Fellmeth, Center for Public Interest Law

Amy Edelen, DCA Legislative & Policy Review

Joseph P. Furman, Furman Healthcare Law

Dr. S. Furmanski

Faith Gibson, L.M., Midwifery Advisory Council

Tara Leigh Kittle, Blue Diamond Foundation

Francesca Lucero, Blue Diamond Foundation

Russell lungerich, California Academy of Attorneys for Health Care Professionals
Brett Michelin, CMA

William Norcross, UCSD Physician Assessment & Clinical Education Program (PACE)
Carlos Ramirez, Senior Assistant Attorney General

Spencer Walker

Agenda Item 5 Approval of Minutes from the November 6-7, 2008 Meeting

Ms. Yaroslavsky made a motion to approve the minutes from the November 6-7, 2008 meeting.
Dr. Low asked that the minutes accurately reflect the dates he was present at the November 6-7,
2008 meeting. The motion to approve the minutes as corrected was seconded and carried.

Agenda Item 6 Public Comment on Items Not bn the Agenda

Russell Tungerich, California Academy of Attorneys for Health Care Professionals (CAAHCP),
brought several issues before the Board reflecting defense counsel concerns he would like the
Board to address. He expressed his opinion that, given current budgetary constraints, the Board
should make the investigation of doctors caught possessing less than one ounce of marijuana or
shoplifting a low priority. Mr. lungerich concluded by questioning the value of filing cases
against attending and resident physicians for things that happen in residency programs, since
these individuals seldom receive the support of the hospital in defending against the Board’s
charges.

Tara Leigh Kittle, Blue Diamond Foundation, asked the Board to consider altering standards of
care, or what is considered a medical error, to accommodate the needs of health care consumers.
Ms. Kittle encouraged the Board to develop a plan to guide lawmakers toward change, such as
limiting the number of hours residents can work in a day, putting a cap on medical malpractice
insurance rates, and eliminating health insurance companies’ ability to deny patient’s access to
care. She relayed her own experience with the health care industry and her difficulty in receiving
treatment and concluded by expressing her desire for patients to be able to have more of a voice
in directing their own care.

Dr. S. Furmanski, representing himself as a taxpayer, spoke about the Board’s Contingency
Fund, which is limited by statute to two months of reserve. The State Auditor’s report showed
the Board was overfunded and out of conformity. He stated the Board was required to refund the
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excess funds under two statutes and to report the amount in the reserve on a monthly basis. He
asked the Board to respond to and grant his petition and begin the refund process. Dr. Furmanski
also referred to his administrative petitions to appoint a person to expedite the process of issuing
refunds, as well as a voluntary receiver to distribute the refunds.

Agenda Item 7 President’s Report

Dr. Fantozzi reported on December 3, 2008, he and Barb Johnston met with Secretary Rosario
Marin, State Consumer Services Agency, and Carrie Lopez, Director of the Department of
Consumer Affairs, to discuss Board matters. On December 8, 2008, the Executive Committee
met and finalized the Executive Officer evaluation from the November 6-7, 2008 meeting. Barb
Johnston, Linda Whitney, and Dr. Fantozzi met with Bill Gage from the Senate Business and
Professions Committee to discuss Board related issues for the upcoming year. A subsequent
meeting with the Board’s executive staff and the president and CEO of the California Medical
Association (CMA) to discuss Board matters was very positive with consensus and agreement
found on several issues.

Agenda Item 8 Executive Director’s Report

Ms. Kimberly Kirchmeyer, Deputy Director, delivered the Executive Director’s report in the
absence of Barb Johnston.

A. Budget Overview and Staffing Update

Ms. Kirchmeyer directed the members to tab 8 of their packets, indicating the Board’s budget
and spending were exactly where staff projected they would be at this time. No problems are
anticipated.

Ms. Kirchmeyer was pleased to announce the Enforcement IT System Feasibility Study Report
was recently approved by the Office of the Chief Information Officer. She indicated the Budget
Change Proposal (BCP) funding this program was considered premature at this time by the State
and Consumer Services Agency. Nevertheless, staff will continue to go forward with existing
resources to obtain a position to work on this project in the next fiscal year, and will submit a
BCP in Fiscal Year (FY) 10/11 to fund the project.

Two BCPs are currently in the budget process. The Probation Monitoring Program BCP includes
a request for five positions. The Board has been asked to absorb the funding for these positions
using existing resources. The Operation Safe Medicine BCP requests six positions for a
temporary program for the next two years. The Board has been asked to absorb the funding for
this program as well. Staff will be gathering data to justify these positions and will submit a new
BCP for FY 11/12.

The Board’s vacancy rate remains at 7%, with continuous efforts to fill open positions.
Beginning February 6, 2009, under the Governor’s Executive Order, state offices, including the
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Medical Board’s office, are required to close on the first and third Friday of each month. This
will result in a 10% reduction in pay of staff and will also affect the time frames for licensing and
enforcement.

B. Update on Board Mandated Reports

Ms. Kirchmeyer announced that all mandated reports are completed, with the exception of the
Vertical Enforcement (VE) Study. The Public Disclosure and Malpractice Study Reports will be
reported on later in the meeting. Ms, Threadgill will speak on the VE Study later in the meeting.

Ms. Kirchmeyer reported Dr. Fantozzi and Barb Johnston met with CMA to discuss working
together this year on the Board’s Wellness activities. In January 2009, Ms. Johnston, Ms.
Threadgill, and Ms. Kirchmeyer visited Dr. Norcross and his staff at the Physician Assessment
and Clinical Education (PACE) program offices in San Diego to receive an update on the
program and tour the facility. Ms. Johnston and Ms. Kirchmeyer also attended a DCA meeting
on January 8, 2009 regarding SB 1441 to discuss the Board’s participation in developing
standards and guidelines for boards and bureaus regarding substance abusing licensees. Ms.
Johnston has been meeting monthly with Director Lopez at her request to provide updates on
Board issues. Ms. Johnston also attended a lunch meeting on January 12, 2009 with Frank
Zerunyan, Director Lopez, and Agency Secretary Marin.

On November 12, 2008, Ms. Johnston and Ms. Kirchmeyer attended the California Health Care
Foundation sponsored meeting on e-prescribing at the invitation of Secretary Belshe’ of the
California Department of Health and Human Services Agency. After the meeting, the
Foundation visited the Board’s offices in Sacramento to meet with executive staft and the
Executive Officer of the Pharmacy Board. The Foundation has requested the Medical Board and
Pharmacy Board work together with them and other stakeholders to develop educational
programs for physicians and pharmacists regarding e-prescribing. Ms. Kirchmeyer asked for the
Board’s approval to move forward with these programs. Ms. Chang made a motion for staff to
work with the Pharmacy Board on e-prescribing issues; Ms. Yaroslavsky seconded and the
motion carried.

Agenda Item 9 Presentation on Physician Assessment and Clinical Education (PACE)

Dr. William Norcross delivered a presentation on PACE’s history, mission, and physician
assessment and monitoring guidelines. The PACE program assesses the competence of
physicians, determines if they are safe to practice, and provides remediation of deficiencies, with
the ultimate goal of protecting the public. PACE has assessed over 800 physicians and provided
educational services to over 2000 physicians, with 75% of their business generated from actions
taken by the Board. PACE is part of the University of California, San Diego School of Medicine
and operates independently of the Board, with all fees being paid directly to PACE by
participants.
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A question and answer session followed with a question posed by Dr. Furmanski about the
PACE program using written competency tests; he stated the Business and Professions Code
required competency tests to be administered orally and asked for clarification on this matter,

Agenda Item 16 Consideration of Refund or Credit of Licensing Fees Paid in FY 08/09

Ms. Linda Whitney, Chief of Legislation, and Mr, Kevin Schunke, Regulation Coordinator, along
with Pam Wortman, Fiscal Officer for the Department of Consumer Affairs, reported on the
refund or credit of licensing fees. Mr. Schunke stated current law states the Board must reduce
license and renewal fee, if the diversion program is eliminated. During 2008, the Board voted to
adopt regulations to implement this reduction in fees due to the elimination of Diversion. The
effective date is proposed to be July 1, 2009. This rulemaking was submitted to the Department
of Consumer Affairs in November 2008 for review and approval; if approved, the fees will be
reduced by $22 per licensee.

During the public comment period for these regulations, the CMA submitted comments,
contending the Board did not move quickly enough to reduce the licensing and renewal fees in a
timeframe to match the elimination date of the Diversion Program. CMA’s position is that the
elimination of the Diversion Program took effect on July 1, 2008 and any money collected
thereafter violates the law and equals an unfair revenue gain for the Board. The law requiring the
reduction in fees did not include any timeframe during which the fees must be reduced. The law,
therefore, must have contemplated the need for a formal rulemaking process which traditionally
takes many months. This is particularly true in light of the fact the Board could not have known
whether the Diversion Program would actually sunset or another program be created in its place
to be funded in whole or part by the Board’s fees. Lastly, the statute did not provide for a penalty
for failure to promptly reduce the fees. At the November 2008 Board meeting, the Board voted
to adopt the proposed regulations and move forward with the fee reduction effective July 1, 2009.
However, at that same meeting, staff was directed by the Board to prepare a comprehensive
evaluation and look into the feasibility of issuing a credit or refund to those 57,500 physicians
who paid a license fee in FY 08/09.

In response to the argument the Board should have acted sooner, the Board could seek to refund
or credit $22 to each of these 57,500 physicians. The refunded credit would total approximately
$1.27 million dollars; this would cover those persons whose fees were paid after the date the
Diversion Program was eliminated and before the effective date of the proposed regulations.
DCA has worked closely with the Board and with the State Controller’s Office to identify the
most cost efficient and least labor intensive credit process.

Mr. Schunke referred members to the staff memo which described various options. He directed
members to Option #5 of the memo which would conceptually issue refunds by actually lowering
the license renewal fees in FY 10/11. Internal computer programming changes to renewal
notices can be made by staff and changes to the on-line renewal process can be made by DCA
staff. These modifications to the computer codes would ensure the renewal fees paid in FY

10/11 are reduced by $22 for those impacted licensees and the renewal notices would be printed
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with the amount due. This is the only option which ensures the licensee only pay that which is
due and which relieves the Board, DCA, and the State Controller’s Office from having to issue
refund checks. This option, however, would not be completed until the summer of 2011 when
those impacted licensees actually pay their renewal fees. However, since the credit is an entirely
internal process, staff believes it would cause less confusion and generate relatively few
questions and phone calls from licensees, thus, requiring limited additional staff resources. This
is also the only option with negligible implementation costs.

Dr. Fantozzi asked for clarification as to whether the $22 was a credit or a refund. Ms. Scuri
stated the $22 is considered a credit. Ms. Yaroslavsky made a motion to approve the staff
recommendation as outlined under Option #5 in the staff report; Dr. Salomonson seconded the
motion.

Dr. Low stated the only minor glitch with this option would be those who do not renew would
not receive the credit. Mr. Schunke directed members to page 4 of the staff memo which
addresses this issue; it is believed the limited number of licensees who fall into this category
could be identified by running reports and those identified then would be issued a check, with the
number being small enough to handle manually.

The motion to approve the statf recommendation as outlined under Option #5 carried.

Agenda Item 10 Ethical Decision Making for Regulators

This agenda item was postponed to the May 2009 meeting.

Agenda Item 11 Board Member Disclosure of Communications Discussion

Dr. Fantozzi referred members to page 74 of their packets regarding interested party
communications with individual Board Members. A motion was made to adopt the staff’s
recommendation of Option #3 which was for members to disclose at Board meetings all
discussions and communications with interested parties regarding any item pending before the
Board. This information would then be included in the meeting minutes. Ms. Yaroslavsky
seconded the motion.

Dr. Fantozzi reviewed the discussion from the November 2008 Board meeting on this issue. Ms.
Yaroslavsky asked for clarification on the type of communications which would need to be
disclosed, as well as a definition of what was included under the heading of “advocacy groups”.
Dr. Fantozzi provided clarification on these issues. He stated an agenda item would be added to
future Board meetings with members queried and asked to disclose any relevant
communications. Ms. Schipske indicated there is a state report that discusses ex parte
communication for state agencies and boards, including clear scenarios of the types of
communications that would be disclosed. Ms. Scuri has researched how other agencies handle
this issue and shared examples.
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Ms. Schipske asked staff to provide a copy of the aforementioned report to Board members. Dr.
Fantozzi suggested that staff make a presentation to the Board so these disclosure issues are fully
understood.

The motion to adopt Interested Party Communications Option #3 carried.

Agenda [tem 12 PACT Agreement

Dr. Fantozzi stated the Professionals Achieving Consumer Trust (PACT) Agreement was
presented at the November 2008 DCA Summit. At the November 2008 Board meeting, which
preceded the PACT Summit, the Board had voiced concerns with the document and voted to give
the Board President authority to sign the PACT Agreement if these concerns were addressed.

Ms. Chang made a motion to endorse the current form of the agreement and authorize the Board
President to sign the PACT Agreement; the motion was seconded.

Discussion among members followed on the intent, scope, and potential interpretation of the
Agreement. Mr. Spencer Walker, DCA Senior Advisor to the Director, clarified this was a
ceremonial document with no legal effect whatsoever. He stated the Board was the only board
that had not signed the document and encouraged the Board to join with the other DCA boards
and sign.

Public comment was made by Tara Leigh Kittle, who opposed the Board signing the agreement.
A vote was taken to endorse and approve the signing of the PACT Agreement and the motion
carried (7-4).

Agenda Item 13 Discussion of Report on Malpractice Insurance for Physicians
Offering Voluntary Unpaid Services

Abbie French, Telemedicine and Special Projects Manager, discussed the report on Malpractice
Insurance for Physicians Offering Voluntary Unpaid Services. Ms. French directed members to
page 78 of their packets. As required by AB 2342, the Board was directed to study the issue of
providing medical malpractice insurance for physicians who provide voluntary unpaid services to
the medically underserved and to report the findings to Legislature. The study was to include the
cost and process of administering such a program, options for providing medical malpractice
insurance, how the coverage could be funded, and whether the voluntary licensure surcharge fee
is sufficient to provide the provision of medical malpractice insurance for the physicians. The
report did not thoroughly address the use of the voluntary licensure surcharge fee since this fee is
mandated to be used solely for the Loan Repayment Program. Legislation would be required to
allow a portion of the fee to be used for the malpractice insurance funding.

UC Davis performed the study which was received on December 31, 2008. As identified in the
handout, there were three models for liability protection. They are:

1. Enactment of immunity statutes in which the provider is not liable for common
negligence, but only for gross negligence or willful misconduct.
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2. Enactment of immunity statutes in which, under circumstances proscribed by the state, a
physician volunteer would be considered a state employee when providing
uncompensated care.

3. A State-established malpractice insurance program in which the state either purchases
insurance for the physician volunteers or establishes a self-insured pool.

In addition to the liability protection models, the study found that if California desires to promote
physician volunteerism, then legislation must determine the settings where liability protection
would apply (free clinics, non-profits, hospitals, private physician offices, etc.), as well as
whether there would be any limitation to the type of care that may be rendered (surgical,
anesthesia, minor procedures, primary care, etc.). The legislation must also identify what
patients would be covered under the program and must establish a clinic and physician
registration process.

Ms. French indicated there were additional findings included in their packets and the full report
could be found on the Board’s website under the publications area. As required by law, the
report was submitted to the Legislature and any implementation of a program would require
legislation. At this point, staff recommends the Board wait to see what the legislative interest is
in this subject.

The report was also sent to the Health Professions Education Foundation (HPEF), but there has
not yet been an opportunity to discuss the report with HPEF. The Access to Care Committee
heard and discussed the report on Thursday, January 29, 2009 and determined the Board should
convene a meeting with all interested parties to discuss the study and determine the best
implementation of this report. This information could then be provided to any legislative
member who wishes to propose legislation based on this study. Staff requested a member be
appointed to assist Ms. French with this project.

Ms. Schipske made a motion to approve the committee’s recommendation that the Board serve
as a convener of stakeholders to make a joint recommendation to the legislature regarding AB
2342; the motion was seconded. During public comment, Tara Leigh Kittle voiced her support
for this motion. The motion carried.

Dr. Fantozzi asked members who are interested in assisting in this project to speak with him or
Ms. French.
Agenda Item 14 California Research Bureau Report on Public Disclosure

Ms. Kirchmeyer directed members to page 80 of their packets. B&P Code Section 2026 required
a study be performed on the role of public disclosure in the public protection mandate of the
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Board. The California Research Bureau completed this study and has presented its report tothe
Legislature. The four main observations include:

1. National data suggests the volume of quality of care complaints received by the Board are
significantly lower than the number of serious injuries people receive in hospitals due to
negligence.

2. Consumers would benefit from expanded public disclosure and internet displays.

3. Other state’s medical boards provide more accessible information about physicians on
their website.
4. The Board has not emphasized research strategies to support enforcement strategies.

The report also listed several policy options included in Ms, Kirchmeyer’s memo. Options 1, 2,
4, 5, 7 and 10 would require legislation. Options 3, 6, and 9 the Board is currently working to
implement. This includes the development of a physician profile on the Board’s website which
will include specialized information and should be available on March 1, 2009.

Option 8 would direct the Board to provide on its website links to evidence-based physician level
performance information provided specifically by organizations such as the California Physician
Performance Initiative. Creating a link to another website might not require legislation,
depending on the data available at the linked website. The Education Committee could review
this option once the new profiles are on-line.

Julie D’ Angelo Fellmeth, Center for Public Interest Law, expressed her support for the report in
that it reinforces the importance of the public disclosure function that the Board carries out to its
public protection mandate. She highlighted policy Options 2, 3, 6 and 7 on page 85 of the
packet. She stated there was a great deal of variation in the information provided by the Board
depending on how a person asks for it (e.g., going to the internet, filing a written request, placing
a call, or filing a public records act request) without reason; disclosure should be standardized
across the board. The Board should be complying with Option 3 as this is current law, and, as
Ms. Kirchmeyer indicated, this is under way. Option 6, which would require physicians to notify
patients about the existence of the Board, is being addressed by the Education Committee.
Option 7, which calls for expanding the kind of information provided on the internet under
physician profiles to include biographical data such as age, gender, and training, has been
identified as being potentially controversial in the staff report. Nevertheless, Ms. Fellmeth
pointed out the Board just heard from Dr. Norcross in his report on the PACE program that age
and gender may be predictive factors of future disciplinary problems. Additionally, there are
many consumers who would like to know the age and gender of physicians they may choose.

Dr. Salomonson expressed her discomfort with the inclusion of information on age or gender in
the physician profile.
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Agenda Item 15 Legislation
A. Status of Regulatory Action

Ms. Linda Whitney, Chief of Legislation, directed the Board Members to page 86 of their packets
to view the status of pending regulations. Ms. Whitney indicated the Continuing Medical
Education regulations are complete and being implemented by the Board. The fee reduction to
offset elimination of Diversion Program regulations has gone to the Department and needs to be
forwarded to the Office of Administrative Law for adoption by March 29, 2009.

Ms. Yaroslavsky asked Spencer Walker, DCA, to provide information as to when the regulation
could be expected to move forward. Mr. Walker stated he would look into it.

B. Legislation and Proposals

Ms. Whitney directed Board Members to the legislative packet that was mailed to Board
Members. The packet includes a Tentative Legislative Calendar with critical dates for the Board.

Ms. Whitney referred Members to the 2009 Board Legislative Proposals in their packets.

1. Wellness Committee codified in statute. This proposal was placed in AB 2443 which
was vetoed. The Board elected to pursue this codification again due to the importance
of the issue.

Dr. Duruisseau reported on the Wellness Committee’s discussion of this bill. In
preparing suggested language for the legislative findings regarding this bill, the
Committee was asked to consider a suggestion by the CMA to make the program on
Wellness permissive, rather than mandatory. The recommendation, which Committee
members felt would help gain support from the administration, was approved. Dr.
Duruisseau asked the Board to approve an amendment to the proposal to change the
wording from “shall establish” to “may establish a program to promote physician
wellness” and to move forward pursuing Physician Wellness legislation. Ms.
Yaroslavsky made a motion to approve the wording and pursue Physician Wellness
legislation; the motion was seconded, and carried.

2. Seta *“cap” or “ceiling” on the initial / renewal fee, allowing the Board to set the fee
in regulation, and allow the Board to have two to six months funding in its reserve.
Although this bill failed last year, Ms. Whitney has had discussions with Assembly
Member Yamata who has agreed to carry the legislation with the reserve funding set
at four months. Ms. Yaroslavsky made a motion to allow the Board to have up to
four months of funding in reserve; the motion was seconded and carried.

3. Develop an Initial Limited License. This would allow applicants who cannot practice
medicine in a full and unrestricted manner to voluntarily limit their license at time of
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application. Dr. Emmerson, Vice Chair of the Assembly Business and Professions
Committee has agreed to carry this bill.

Use of “M.D.” by residents. This would allow those who have graduated from
medical school and are in residence training to use the initials M.D. The Board is
working with the UC system and various medical associations to finalize the
language. Dr. Emmerson has agreed to include this proposal in his limited license bill
if agreement can be found on the language.

Sunset Review — Extension of the Board. The Board has been told by the Senate
Business and Professions Committee it would only like to extend the sunset dates

for one year to allow time to re-examine the entire sunset review process. In doing so,
numerous enhancements cannot be placed in the sunset legislation.  As such, Ms.
Whitney has sought other authors to carry the following enforcement enhancements,
possibly as a separate bill:

a. Certified Medical Records. This proposal would require that when records are
requested by the Complaint Unit, those records must be certified records.
Staff is looking at the workload this would cause physicians, hospitals, and
their offices, and if a simplified form could be developed. Once this
information is gathered, the Board will be able to move ahead with the
proposal.

b. Vertical Enforcement (VE)/ Prosecution - Sunset of Pilot. This proposal may
or may not be included in the Sunset Review legislation, depending on
whether the VE report suggests the VE program should be extended,
terminated, enhanced, or amended. The report will be done in July 2009 and
this information will be placed into a bill.

c. Require reporting, at time of renewal, of any criminal, civil or disciplinary
action. This has already been implemented to some degree on the renewal
form for physicians and other health care licensees, but the Board felt it should
be codified and is requiring this information be provided under penalty of

perjury.

d. Require all physicians who have an active license and have not submitted
fingerprints to the Board to do so by January 1, 2012. The staff is in the
process of determining the number of licensees impacted and then will bring
the regulatory language to the full Board at the May 2009 meeting in order to
set this for hearing in July 2009. Hence, this is no longer a legislative
proposal.

e. Business and Professions 801.1 Reporting Revisions. The Board continues to
work on language for revisions to this section of law.
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f. Obtain Medical Records Without Subpoena. The Board would like to
expedite obtaining medical records from physicians without patient
authorization; there is a concern the Board might overstep its authority and
obtain records that it should not receive. The language being developed must
be reviewed to ensure the Board has provided public protection and to satisfy
the legislature that the Board cannot overstep its authority.

g. Cap the Amount the Board can Assess for Licensee’s Failure to Provide
Medical Records. While there is a cap on the amount the Board can assess
hospitals for failure to provide requested medical records within 15 days, no
such cap exists for the amount that may be assessed a licensee for the same
violation. This proposal would place a cap on the amount that could be
assessed licensees.

With regard to Sunset Review, Ms. Yaroslavsky asked staff to provide an
informational report on the impact the reduction in the size of the Board has had in its
effectiveness in doing its work. Ms. Whitney believed this issue would be addressed
in the sunset review questions about the functions of the Board, but staff could also
report how the Board transitioned to the reduction and how that is progressing with
the establishment of panels and committee assignments.

6. Omnibus (usually carried by the Senate Business and Professions Committee). These
are technical “clean up” provisions. There will be two bills this year: the first
duplicating last year’s bill that was vetoed, and the second which will encompass
newly identified issues requiring clean up.

Ms. Whitney directed members to the last page of the Legislative packet where she spoke about
the proposal for Licensing/Accreditation of Outpatient Surgery Settings that may come from the
Administration. The Board may wish to co-sponsor.

Ms. Yaroslavsky voiced her concern that the law prohibits the Board President from serving on a
panel, even when there is not a full complement of Board Members, such as the current situation.
Currently, at least one Board Member is forced to serve on both Board panels. She felt this was
not an effective use of members’ time, especially when the Board is not at its full membership of
15. Ms. Yaroslavsky proposed a legislative change to section 2008 of the Business and
Professions Code to allow the Board President to serve on a panel when there is not a full
complement of members and made a motion. Dr. Salomonson seconded the motion. As Board
President, Dr. Fantozzi highlighted the significant time demands required of the President’s
position. A vote was taken and the motion carried.

Ms. Whitney reported there are currently only two pieces of legislation that have been introduced
that directly impact the Board. More related legislation may be introduced at the end of
February. Ms. Whitney referred to SB 58 (Aanestad) that is a placeholder for peer review; this
legislation emerged from the Lumetra report on peer review which was presented to the
Legislature. A meeting has been scheduled and there is a hearing on March 9, 2009 at the Senate
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Business and Professions Committee, with Dr, Low serving as the Board’s representative. The
Board should not yet take a position on this legislation, as many changes and amendments are
anticipated.

Ms. Whitney referred Members to the handout with information on AB 120 (Hayashi) which
deals with disclosure of information by health care providers and makes it unprofessional
conduct if a physician fails to disclose specified information that has been added to the Health
and Safety Code. Since a full analysis of this bill has not yet been completed by staff, the Board
should not take a position.

Ms. Whitney concluded by requesting authority to schedule an Executive Committee meeting for
mid to late March, allowing the Board to take positions on bills for policy hearings that will take
place in late March and early April. Dr. Fantozzi directed staff to schedule the requested
Executive Committee meeting.

Agenda Item 17 Standard of Care Training

Mr. Steve Adler, Supervising Deputy Attorney General for the Health Quality Enforcement
Section of the Office of the Attorney General in San Diego, delivered a lunchtime training
presentation on the Standard of Care. Mr. Adler provided definitions of the standard of care for
health care professionals and medical specialists and stressed that all standard of care conclusions
or determinations can only be based on expert testimony.

In evaluating expert witnesses, Mr. Adler shared it was not unusual for respondents’ experts to be
professional forensic expert witnesses with impressive credentials and skill in providing
testimony. The experts the Attorney General’s Office uses are typically not professional
witnesses, but, rather, are often practitioners who are doing a public service. Board Members do
not have to accept an expert’s opinion. As with any other witness, it is up to the Member to
decide whether he or she believes the expert’s testimony and chooses to use it as a basis for their
decision. In deciding whether to believe an expert’s testimony, some of the factors that should
be considered are: the expert’s training and experiences; the facts the expert relied on; and the
reasons for the expert’s opinion.

In instances of conflicting expert testimony, Mr. Adler directed Members to weigh each opinion
against the others, examining the reasons given for each opinion and the facts or other matters
that each witness relied on. The expert’s qualifications may also be compared.

Dr. Fantozzi stated the standard of care is community driven, with the standards varying across
countries and cultures. Nevertheless, the standard would, for the most part, be the same
throughout the state of California. While there is a difference between the levels of care offered
at different facilities, the standard of care in terms of the knowledge, skill, and care provided by
the health care professional or medical specialist would be the same.
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Mr. Adler concluded by speaking on the test for clear and convincing evidence, namely that the
party must persuade the member that it is highly probable that the fact is true.

Df. Fantozzi asked Mr. Adler what percentage of cases go to trial versus a stipulated agreement.
Mr. Adler indicated 20% go to trial.

Dr. Fantozzi requested staff to schedule a presentation by the Attorney General’s Office on the
general expectations and guidance of the law with respect to the expectations of the Board.

Agenda Item 18 Enforcement Chief’s Report

A, Approval of Orders Restoring License Following Satisfactory Completion of
Probation, Orders Issuing Public Letters of Reprimand, and Orders for License Surrender
During Probation

Ms. Yaroslavsky made a motion to approve the orders; s/Gitnick; motion carried.
B. Enforcement Program Update

Ms, Threadgill reported the vacancy rate for investigators continues to fluctuate between 6% and
9%. Training is a current priority for staff, in order to facilitate improvement in the efficiency in
which investigators are working. At the July 2008 Board meeting, Ms. Threadgill reported on
recommendations to reduce the timelines. She provided an update on the implementation of
those recommendations that had been approved. Executive staff met with Ron Diedrich,
Director of the Office of Administrative Hearings, and came to agreement on several
recommendations such as setting the cases for hearing within 120 days, mandatory early
settlement conferences, and trial setting conferences for most cases. Carlos Ramirez, Senior
Assistant Attorney General, Health Quality Enforcement Section, and Ms. Threadgill continue to
meet and review ways to improve the accuracy of records and reduce timeframes. The changing
of a policy on subpoenas has been implemented, allowing the Attorney General’s Office to
prepare the subpoenas when requested and to streamline the way in which the declarations are
prepared.

Ms. Threadgill’s staff is in the process of finalizing the report on the Investigator Pay
Equivalency Study, with the final report expected from the vendor in a couple of weeks.

C. Expert Reviewer Survey and Expert Utilization Report Updates

Ms. Threadgill directed members to the handout on the Results of the Expert Survey
Questionnaires.
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D. Expert Reviewer Guidelines and Instructions

Ms. Threadgill thanked Dr. Salomonson and Ms. Schipske for their input on the Expert Reviewer
Guidelines. She referenced the draft of the Guidelines on page 89 in the packets and invited
members to add their thoughts and comments before it was finalized.

E. Disciplinary Guidelines

The disciplinary guidelines are still in the process of being updated and are expected to be
delivered to the workgroup from the Board staff by the end of February.

Agenda Item 19 Vertical Enforcement Update

Mr. Carlos Ramirez stated one of the recommendations previously announced by Ms. Threadgill
at the July 2008 meeting was that the AG’s Office complete accusations within 60 days., While
the assessment of this new policy has not been finished, it appears that the 60 day limit is being
met; he will provide statistics at the May 2009 Board meeting. With regard to the 120 days to
hearing recommendation, Mr. Ramirez is unsure if implementation will require additional staff,
but, for now, the AG’s Office is moving ahead with trying to meet this deadline.

Ms. Yaroslavsky asked how the Governor’s Executive Order furloughing state employees would
affect the implementation of the recommendations. Mr. Ramirez explained the furlough would
affect Board staff, but not the Attorney General’s Office staff. With the furloughs, he anticipates
there will be delays on the investigation side. Ms. Threadgill indicated it would mean
approximately 1600 hours of work time lost by investigators each month. In their meeting with
Ron Diedrich, Ms. Kirchmeyer said he stated the Office of Administrative Hearings has an
exemption from the furloughs for the months of February and April, though they will be required
to furlough employees in March, then May and ongoing. Thus, Board hearings will also be
affected during these months.

Dr. Gitnick asked from the time a complaint is filed until it is finally resolved by the court, what
percentage of that time is it under the auspices of the AG’s office and what percentage of the
time is it outside of the AG’s office and under the Board. Ms. Threadgill stated, under the statute
of Vertical Enforcement (VE), the time is combined and is not measured separately. Dr. Gitnick
asked if state budget issues, such as the inability to pay court reporters and medical consultants,
had adversely affected timelines. Ms. Threadgill stated that, indeed, both the investigation and
prosecution side were negatively impacted. Given these impediments, Dr. Gitnick asked if he
should expect to see worsening rather than improving timelines. Ms. Threadgill stated that was
correct, though efforts were still being made to move forward, even in light of the impending
furloughs.

With or without the challenges, Mr. Zerunyan felt the bottom line was the timelines are not
acceptable. He felt the best course of action at this time was to identify where the breakdown
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exists. Mr. Zerunyan asked Mr. Ramirez and Ms. Threadgill to prepare a timeline for the next
meeting, indicating the number of days for each aspect of a case from the day it first arrives in the
Board’s offices. He felt this would identify where the bottlenecks are so they may be dealt with,
whether through legislation or regulation or staffing. Dr. Gitnick asked that information be
provided on how the lack of court reporters and furloughs figure into the timeline; he stated
beyond these kinds of factors, the rest is a failure on our part (jointly). Dr. Fantozzi stated the
Board already did a thorough examination of timelines in the summer of 2008. He added that
some of the enforcement recommendations are being addressed through legislation, as reported
by Ms. Whitney.

Ms. Threadgill reminded the members that some of the delays in the past were the result of an
insufficient number of investigators, with a former vacancy rate as high as 31%, largely due to
investigator pay differentials. Staff has been working hard to recruit and retain investigators in
order to improve timelines. Further, Dr. Fantozzi reminded members of due process, where
individuals are entitled to representation and where legal proceedings are commonly postponed.

Ms. Threadgill reminded Members that a report on the effectiveness of Vertical Enforcement is
due to the Legislature on July 1, 2009. This report is to be done by an outside vendor to assure
objectivity. Ms. Threadgill suggested the VE Report, which should be in draft form by May
2009, would provide the Board with enough information to determine what the real issues are
with the timelines. Ms. Kirchmeyer suggested it may be more useful for the Board to await the
~ VE report which will provide a more comprehensive picture of the individual phases, identify
which group or individual is responsible for each phase, and determine how long it takes from
the time an investigation begins until the closure of the case. Dr. Gitnick agreed to wait for the
VE report rather than asking staff to prepare an additional report. Dr. Fantozzi asked Mr.
Spencer Walker, DCA, to expedite the authorization of the contract so the Board may continue to
move forward. Ms. Yaroslavsky echoed the need for an objective report by an outside entity,
rather than creating or updating a report on timelines internally

Julie D’ Angelo Fellmeth, Center for Public Interest Law, indicated, in 1990, Senate Bill 2375
enacted Business and Professions Code Section 2319 which said the Board shall set as a goal the
improvement of its disciplinary system by January 1, 1992, so that an average of no more than 6
months will elapse between receipt of the complaint to completion of the investigation. Hence,
the reduction of enforcement timelines has been a goal for the Board for quite some time. She
also expressed her support of the Board securing an unbiased outside vendor to conduct data
gathering and a review of the delay that occurs at each step of the enforcement process, as well as
looking at the functioning of the Board’s investigators and the HQE prosecutors to determine if
they are complying with the VE Manual and guidelines which were adopted.

Agenda [tem 20 Licensing Chief’s Report

A. Licensing Program Update

Ms. Pellegrini directed Members to the Licensing Program workload counts for all operations on
page 145 of their packets. She noted there was a correction to the report, with the number of
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physicians and surgeons licensed in the first quarter being 1,191, not 1,429 as indicated. Ms.
Pellegrini explained the lower number of licenses being issued in the second quarter was typical
for the past four years, with a rebound usually occurring during the third quarter. Applications
initially reviewed outside the regulatory requirements of 60 working days increased during the
second quarter, but remained the same between December and January, with approximately 300
applications outside the regulatory requirements as of this week.

Several processing improvement initiatives have been undertaken in the past three months which
should assist in improving the timeliness of applications. These improvements include the
development of a policy and procedure manual, drafting electronic deficiency letters from the
Application Tracking System (ATS), and a better data tracking system which allows for a more
even distribution of application workload among staff. The Licensing Section has also added 8
new part-time employees and has removed some clerical responsibilities from licensing analysts,
allowing them to focus solely on processing applications. Ms. Pellegrini also reported a new web
based automated call center has been implemented, which is a great improvement over the
Board’s previous call system.

Agenda Item 21 Midwifery Advisory Council Report

Faith Gibson, Chair of the Midwifery Advisory Council, reported the Council met on January 15,
2009 where it concluded dealing with the 2007 licensed midwifery statistics and questionnaire;
the questionnaire will be reworded for the December 2009 mailing to correct some problems.
The questionnaire is available on the Board’s website, with the data being reported back to the
Office of Statewide Health Planning and Development (OSHPD).

A. Remedial Training as a Term of Probation

At the October 2008 Council meeting, Ms. Pellegrini reported the Council Members discussed
remedial retraining of licensed midwives and approved a motion to seek Board approval to move
forward with determining what type of education should be included in the term and condition of
probation for quality of care cases and to also assess whether that type of education exists. Ms.
Yaroslavsky made a motion to authorize the Midwifery Advisory Council to evaluate remedial
training as a term of probation; the motion was seconded and carried.

Agenda Item 22 Written Examination Passing Score

Ms. Scuri reported Business and Professions Code Section 2177 requires the Board to establish
the passing score for the licensing examination. The Board has historically accepted the passing
score set by the Federation of State Medical Boards (FSMB). Out of an abundance of caution,
the Board is asked to reaffirm its past practice of accepting the passing score set by the FSMB as
its own passing score. A motion was made to reaffirm the Board’s past practice of accepting the
passing score set by the FSMB as its own passing score an all steps of the USMLE; the motion
was seconded by Ms. Chang and carried.
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Agenda Item 23 Consideration of Proposal to Amend Continuing Medical Education
Audit Regulations

Ms. Pellegrini referred Members to page 149 of their packets. Staff recommends the Board
amend the current CME regulatory language in Section 1338 by (1) striking the word “once” and
(2) adding language to state that a physician’s failure to respond to the Board’s audit inquiry and
providing documentation of his or her compliance with the continuing education requirements
within 45 days of receipt of the inquiry will constitute unprofessional conduct. Staff is asking to
bring this issue back for a public hearing at the May 2009 Board meeting. Ms. Yaroslavsky
made a motion to approve staff’s recommendations; Dr. Chin seconded the motion.

During public comment, Yvonne Choong, CMA, expressed concerns with the proposal regarding
the failure to provide documentation within 45 days constituting unprofessional conduct. She
encouraged the Board to consider an intermediary solution due to issues such as address changes,
extended leave or travel, or retirement. The CMA felt putting failure to provide this information
on the same level as a DUI or providing false testimony was excessive. Further, Ms. Choong
stated it was her understanding that the Board already required the submission of proof of CMEs
for renewal, giving the Board the opportunity to hold up a physician’s license renewal for non-
compliance rather than adding another item to unprofessional conduct.

Ms. Kirchmeyer indicated it has been determined the Board does not have the statutory or
regulatory authority to issue a citation and fine if the physician does not send in the
documentation in response to the audit inquiry; in fact, no enforcement mechanism currently
exists. The Board is seeking the capability to label this failure to submit documentation of CME
as unprofessional conduct which could be added to Board regulations and would allow the Board
to cite and fine for non-compliance. A cite and fine would not be issued the first time the Board
sent out a letter requesting documentation; due diligence would be followed in order to gain
compliance. The citation and fine would be used for physicians who continue to ignore requests
from the Board for CME documentation.

Dr. Low suggested a possible solution might be linking each licensee’s on-line profile to a form
for CME activity that would be filled out on an on-going basis; failure to complete the required
CME documentation would result in an inability to renew their license. Ms. Schipske noted the
Board of Registered Nursing automatically fines nurses who are late in returning their CME
documentation; further, if an audit is conducted, the nurse may be subject to additional fines.
Mr. Heppler noted the Board seems interested in further discussion on this issue and suggested it
might be appropriate to separate the two requested actions and consider them individually.

Dr. Gitnick urged caution on this issue, stating many published studies showed CME, as
currently constituted, does not effect practice change. He felt until there was a change in the way
CME was delivered, the Board should proceed cautiously and avoid appearing punitive. Ms.
Yaroslavsky felt the issue was if the Board had a rule, there needed to be a way to enforce it.

Ms. Yaroslavsky amended her earlier motion to approve staff’s first recommendation to amend
the current CME regulatory language by striking the word “once” from section 1338(a). Ms.
Scuri clarified the audit requirement is included in regulations, but, by removing the word
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“once”, it simply allows staff to spread out the audit, reducing workload on staff. The motion
was seconded and carried.

Dr. Fantozzi asked staff to return with additional options for gaining compliance on providing
CME documentation that would be less onerous and punitive for licensees.

Agenda Item 24 Action on Recommendations of Application Review Committee

Dr. Gitnick reported the Application Review Committee met and requests that it be authorized to
proceed with developing proposed regulatory language to implement section 2113(e) of the
California B&P Code by defining the appropriate minimum level of clinical activities the Board
may accept as qualifying time to meet the postgraduate training requirement for licensure. Ms.
Yaroslavsky made a motion to approve the Application Review Committee’s request; the motion
was seconded by Ms. Schipske and carried.

Agenda Item 25 California Physician’s Corp Program Update

Ms. Yaroslavsky provided an update on the California Physician’s Corp Program, reporting $2.5
million dollars from physician licenses and penalties imposed by managed health care will be
used to assist in loan repayment for physicians serving in underserved communities throughout
California.

Agenda Item 26 Education Committee Update

Ms. Yaroslavsky reported the Education Committee met on January 29, 2009 and discussed a
regulatory proposal to require posting a sign regarding physician regulation by the Board. Staff
will return with additional language and will meet with impacted stakeholders to discuss the
reasoning behind and implementation of the signage requirement.

Agenda Item 27 Wellness Committee Update

Dr. Duruisseau reported the Wellness Committee met on January 29, 2009. At the November
2008 meeting, the Committee decided to take steps to gain a better understanding of Wellness
resources currently available to California physicians. Dr. Duruisseau reported the Committee
has been working with staff on a survey to be sent out to all hospitals in California. The
Committee will be setting up a meeting with the administration in February 2009 to discuss this
language of the Wellness legislative proposal and the materials developed on Wellness.

Last year the Committee, with the Board’s support, created its own website which includes
updated articles on Wellness; Dr. Duruisseau encouraged the Members to visit the site. Dr.
Duruisseau will report on the activities of the various Wellness subcommittees at a later date.
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Agenda Item 28 Physician Assistant Committee Update

Dr. Low reported the Physician Assistant Committee (PAC) met in November 2008 as part of the
DCA Summit in Los Angeles. Important issues raised at the meeting included: (1) Legislation in
2008 authorized the PAC to require a licensee to complete 50 hours of CME every two years.

Interested parties are working together to finalize the regulatory language. (2) An on-line
assessment has been developed by the PAC to disseminate knowledge about jurisprudence as it
relates to physician assistants; it is in the process of being posted to the PAC website. (3) The
PAC is in the midst of a strategic planning process which should be completed by the first half of
2009.

Dr. Low also reported staff has prepared an informational page about the Delegation of Services
Agreement which is now posted on the PAC website. Citations are also now posted on the
website and staff is moving toward scanning everything for electronic retention. As part of the
application process, the PAC will query through the National Practitioner Database for new
applicants. Finally, the website is being updated to improve the efficiency for renewals. As of
January 2009, there are 7,000 licensed physician assistants.

Agenda Item 29 Access to Care Committee Update

Dr. Gitnick reported the Access to Care Committee met on January 29, 2009 where two
significant issues were discussed: (1) The report on Malpractice Insurance for Voluntary
Physicians, which was presented to the full Board as Agenda Item 13; (2) A proposed pilot
program that would meet the requirements of AB 329 which authorized the Medical Board to
establish a pilot program to expand the practice of telemedicine and authorized the Board to
implement the program using the telemedicine model of delivering health care to those with
chronic diseases and delivering other health information. The law requires the Board to make
recommendations regarding its findings to the Legislature within one calendar year of the
commencement date of the pilot program. Staff has proposed a program in collaboration with
the Chronic Disease Management Program at the University of California Davis Health System.
This program is designed to resolve health disparities for diabetics, primarily focused on
Hispanic and African Americans, building on disease management resources and utilizing
telemedicine technologies to connect patients, providers, and community resources in an
effective manner that offers enormous potential for improvement.

Dr. Gitnick made a motion to implement the proposed program recommended by staff;
Ms.Yaroslavsky seconded, motion carried.
Agenda Item 30 Agenda Items for May 7-8, 2009 Meeting

Dr. Fantozzi asked staff to revise the Board Member Procedure Manual to be consistent with the
earlier vote on interested party communications.
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Ms. Chang asked that an agenda item be added to discuss a potential pilot project between the
Cultural and Linguistic Competency Work Group and UC Davis regarding the language issues
surrounding health care in underserved communities.

Agenda Item 31 Election of New Board President

In light of the pending expiration of his term on June 1, 2009, Dr. Fantozzi called for the election
of a new president who would serve upon his retirement. He felt it was in the Board’s best
interest to elect a new president who he would be able to meet with and who would also have the
opportunity to meet with staff, advocacy groups and the Legislature, in order to provide a smooth
transition in leadership. Dr. Fantozzi called for nominations for the office of President. Dr.
Salomonson nominated Ms. Yaroslavsky; Dr. Duruisseau seconded the nomination. There being
no other nominations, Dr. Fantozzi called for a vote. Ms. Yaroslavsky was unanimously elected
as President of the Board effective June 1, 2009 or earlier upon Dr. Fantozzi’s retirement.

Dr. Gitnick congratulated Ms. Yaroslavsky and thanked Dr. Fantozzi for his leadership as
President of the Board.

Action Item 32 Adjournment

There being no further business, the meeting was adjourned at 2:10 p.m.

Richard Fantozzi, M.D., President

Hedy Chang, Secretary

Barb Johnston, Executive Director
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AGENDA ITEM 6

MEDICAL BOARD OF CALIFORNIA
SPECIFIC LANGUAGE OF PROPOSED REGULATIONS

Modification to Continuing Medical Education Audit

Amend Section 1338, Title 16, California Code of Regulations to read as follows:
§ 1338. Audit and Sanctions for Noncompliance.

(a) The Board division shall audit ence during each year a random sampile of physicians
who have reported compliance with the continuing education requirement. No physician
shall be subject to audit more than once every four (4) years. Those physicians selected
for audit shall be required to document their compliance with the continuing education
requirements of this article on a form provided by the Board divisien.

(b) Any physician who is found not to have completed the required number of hours of
approved continuing education will be required to make up any deficiency during the
next biennial renewal period. Such physician shall document to the Board divisien the
completion of any deficient hours identified by audit. Any physician who fails to make up
the deficient hours during the following renewal period shall be ineligible for renewal of
his or her license to practice medicine until such time as the deficient hours of
continuing education are documented to the Board division.

(c) It shall constitute unprofessional conduct for any physician to misrepresent his or her
compliance with the provisions of this article.

(d) Any physician selected for audit who has been certified as complying with the
continuing education requirements of this article by those organizations listed in Section
1337, subsections (a)(1) and (a)(2), will not be required to submit documentation or
records of continuing education coursework received, but the Board divisien may obtain
such records directly from the certifying organizations.

(e) The Board division requires that each physician retain records for a minimum of four
years of all continuing education programs attended which indicate the title of the
course or program attended, dates of attendance, the length of the course or program,
the sponsoring organization and the accrediting organization, if any, which may be
needed in the event of an audit by the Board division.

Note

Authority cited: Section 2018, Business and Professions Code.
Reference: Sections 2005 and 2190, Business and Professions Code.

61



TITLE 18. Medical Board of California

NOTICE IS HEREBY GIVEN that the Medical Board of California (hereinafter referred to
as the “Board”) is proposing to take the action described in the Informative Digest. Any
person interested may present statements or arguments orally or in writing relevant to
the action proposed at a hearing to be held at Embassy Suites San Francisco
Airport, 150 Anza Boulevard, Burlingame, California 94010 at 9:00 a.m., on May 8,
2009. Written comments, including those sent by mail, facsimile, or e-mail to the
addresses listed under Contact Person in this Notice, must be received by the Board at
its office not later than 5:00 p.m. on April 27, 2009 or must be received at the hearing.
The Board, upon its own motion or at the instance of any interested party, may
thereafter adopt the proposals substantially as described below or may modify such
proposals if such modifications are sufficiently related to the original text. With the
exception of technical or grammatical changes, the full text of any modified proposal will
be available for 15 days prior to its adoption from the person designated in this Notice
as contact person and will be mailed to those persons who submit written or oral
testimony related to this proposal or who have requested notification of any changes to
the proposal.

Authority and Reference: Pursuant to the authority vested by Section 2018 of the
Business and Professions Code, and to implement, interpret or make specific Sections
2190 of said Code, the Board is considering changes to Article 11 of Chapter 1 of
Division 13 of Title 16 of the California Code of Regulations as follows:

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Amend Section 1338: Modification to Continuing Medical Education Audit

Business and Professions Code Section 2190 authorizes the Board to adopt and
administer standards for the continuing education of its licensees. Existing regulations
provide direction to the Board to audit once each year a random sample of physicians
who have reported compliance with the continuing education requirement.

This proposal would allow the Board to perform the audit in twelve equal batches
throughout the year to make the workload manageable, predictable and consistent.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies
or Costs/Savings in Federal Funding to the State: Minor Savings. The Medical
Board will save some funding as the workload can be accomplished with existing
resources and no overtime will be used.

Nondiscretionary Costs/Savings to Local Agencies: None.

Local Mandate: None.

Cost to Any Local Agency or School District for Which Government Code Section
17561 Requires Reimbursement: None.
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Business Impact:

The board has made an initial determination that the proposed regulatory action
would have no significant statewide adverse economic impact directly affecting
business, including the ability of California businesses to compete with
businesses in other states.

AND

The following studies/relevant data were relied upon in making the above
determination: None.

Impact on Jobs/New Businesses:

The Board has determined that this regulatory proposal will not have any impact
on the creation of jobs or new businesses or the elimination of jobs or existing
businesses or the expansion of businesses in the State of California.

Cost Impact on Representative Private Person or Business:

The Board is not aware of any cost impacts that a representative private person
or business would necessarily incur in reasonable compliance with the proposed
action. :

Effect on Housing Costs: None

EFFECT ON SMALL BUSINESS

The Board has determined that the proposed regulations would not affect small
businesses. This proposed change will only affect the Board's internal procedures
related to how it performs the CME audit. It will not change how licensees renew their
licenses or verify the completion of continuing education requirements.

CONSIDERATION OF ALTERNATIVES

The Board must determine that no reasonable alternative it considered to the regulation
or that has otherwise been identified and brought to its attention would either be more
effective in carrying out the purpose for which the action is proposed or would be as
effective and less burdensome to affected private persons than the proposal described
in this Notice.

Any interested person may present statements or arguments orally or in writing relevant
to the above determinations at the above-mentioned hearing.

INITIAL STATEMENT OF REASONS AND INFORMATION

The Board has prepared an initial statement of the reasons for the proposed action and
has available all the information upon which the proposal is based. Copies of the initial
statement of reasons and all of the information upon which the proposal is based may
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be obtained from the person designated in the Notice under Contact Person or by
accessing the Board's website:
http://www.medbd.ca.gov/laws/regulations_proposed.htmi.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regulations and of the initial statement of
reasons, and all of the information upon which the proposal is based, may be obtained
at the hearing or prior to the hearing upon request from the person designated in this
Notice under Contact Person or by accessing the Board's website:
http://www.medbd.ca.gov/laws/regulations_proposed.html.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the
rulemaking file which is available for public inspection by contacting the person named
below.

You may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named below, or by accessing the
Board's website: http://www.medbd.ca.gov/laws/regulations_proposed.html.

CONTACT PERSON

Inquiries or comments concerning the proposed rulemaking action may be addressed
to:

Name: lan K. McGlone

Address: 2005 Evergreen Street, Suite 1200

Sacramento, CA 95816

Telephone No.: (916) 263.0920

Fax No.: (916) 274.6181

E-Mail Address: imcglone@mbc.ca.gov

The backup contact person is:
Name: Kevin A. Schunke
Address: 2005 Evergreen Street, Suite 1200
Sacramento, CA 95816
Telephone No.: (916) 263.2368
Fax No.: (916) 263.2387
E-Mail Address: kschunke@mbc.ca.gov

Website Access : Materials regarding this proposal can be found at
http://www.medbd.ca.gov/laws/regulations_proposed.html.

- 65


http://www.medbd.ca.gov/laws/regulations_proposed.html
http://www.medbd.ca.gov/laws/regulations_proposed.html
http://www.medbd.ca.gov/laws/regulations_proposed.html
http://www.medbd.ca.gov/laws/regulations_proposed.html

AGENDA ITEM 9A

0758 - Medical Board

Analysis of Fund Condition
(Dollars in Thousands}

Actual
Galley 2 2007-08 2008-09 2009-10 2010-11 201112
BEGINNING BALANCE $ 18,467 $ 23866 $ 19,7562 $ 18530 § 15451
Prior Year Adjustment $ 153§ - $ - $ - $ -
Adjusted Beginning Balance $ 18620 $ 23866 $ 19,752 $ 18530 % 15451
REVENUES AND TRANSFERS
Revenues:
125600 Other regulatory fees $ 34 3 383 % 387 3 387 % 387
125700 Other regulatory licenses and permits $ 5596 $ 5745 $ 5655 $ 5655 $ 5655
125800 Renewal fees $ 44917 $ 44861 $ 43645 $§ 44037 $ 44,429
$22 refund to licensees who renewed in 08/08 $ (1,210)
125800 Delinquent fees $ 102 $ 101 % 98 3 98 % 98
141200 Sales of documents 5 - $ - $ - $ - $ -
142500 Miscellaneous services to the public $ 20§ 20§ 20 8 20 § 20
150300 Income from surplus money investments 5 1079 $ 1183 § 840 3 693 § 565
160400 Sale of fixed assets 3 - $ - 3 - $ - $ -
161000 Escheat of unclaimed checks and warrants $ 22 % - $ - $ - 3 -
161400 Miscellaneous revenues $ 1 8 5 § 5 % 5 % 5
164300 Penalty assessments - Probation Monitoring $ - $ 900 3 900 §$ 900 % 900
Totals, Revenues $ 52,001 $ 53198 $ 51550 § 50585 $ 52,060
Transfers:
GENERAL FUND LOAN $ (8,000)
Totals, Revenues and Transfers $ 52,091 $ 47198 $ 51580 % 50,585 % 52,060
Totals, Resources $ 70711 % 71064 $ 71302 $ 69,116 § 67,511
EXPENDITURES
Disbursements:
0840 State Controller (State Operations) % 39 § 36 % - $ - $ -
Budget Act of 2007
1110 Program Expenditures (State Operations) - Galley 3 $ 46806 $§ 51276 $ 52612 $ 53664 3% 54738
Rural Health Care Assessment $ - $ - $ - $ - $ -
9670 Equity Claims / Board of Control (State Operations) 3 - $ - $ - $ - $ -
2009-10 BCPs: Program
OHR Various Positions 1111-01 $ 22 3 - $ -
QIS 1111-02 $ 29 3 - $ -
Public Affairs Webcasting 1111-05 $ 101 § -
Internal Audits 1111-06 $ 8 3 -
Probation Monitoring 1110-19 $ - $ - $ -
Operation Safe Medicine 1110-17 $ - $ -
Total Disbursements $ 46845 § 51312 $ 52,772 $ 53664 $ 54738
FUND BALANCE
Ressrve for economic uncertainties $ 23866 $ 19,752 $ 18530 $ 15451 $ 12,774
Months in Reserve 56 4.5 4.1 34 2.7
NOTES:

A. ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED FOR 2008-08 AND BEYOND
B. INTEREST ON FUND ESTIMATED AT 5%
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Medical Board of California
FY 08/09
Budget Expenditure Report
{As of February 28, 2009)
{66.7% of fiscal year completed)

PERCENT OF
BUDGET EXPENSES/ BUDGET UNENCUMB
OBJECT DESCRIPTION ALLOTMENT ENCUMB EXP/ENCUMB BALANCE
PERSONAL SERVICES
Salary & Wages
(Staff & Exec Director) 14,692,753 9,167,949 62.4 5,624,804
Board Members 31,500 13,700 43.5 17,800
Phy Fitness Incentive Pay 29,623 9,425 31.8 20,198
Temp Help 1,144,410 622,354 54.4 522,056
Overtime 12,143 79,972 658.6 (67,829)
Staff Benefits 6,247,865 3,984,470 63.8 2,263,395
Salary Savings {807,251) _(807,251)
TOTALS, PERS SERVICES 21,351,043 13,877,870 85.0 7473173
OPERATING EXP & EQUIP
General Expense 876,732 181,328 20.7 695,404
Fingerprint Reports 373,448 187,359 50.2 186,089
Printing 873,205 498,145 57.0 375,060
Communications 577,350 242,311 42.0 335,039
Postage 464,499 139,358 30.0 325,141
Insurance 38,414 14,508 37.8 23,906
Travel In-State 369,590 210,005 56.8 159,585
Travel Out-of-State 2,031 358 17.5 1,676
Training 62,072 53,984 87.0 8,088
Facilities Operation {Rent) 2,528,431 2,161,519 85.5 366,912
Consult/Prof Services 925,994 751,835 81.2 174,159
Departmental Prorata 4,118,029 2,742,824 66.6 1,376,205
Consolidated Data Center 605,228 145,734 241 459,494
Data Processing 111,810 190,371 170.3 (78,561)
Central Admin Svcs (Statewide Prorata) 2,323,465 1,742,599 75.0 580,866
Attorney General Services 12,419,270 7,738,363 62.3 4,680,907
Office of Administrative Hearings 1,731,603 668,552 38.6 1,063,051
Court Reporter Services 175,000 44,490 254 130,510
Evidence/Witness 1,771,718 818,747 46.2 952,971
Major Equipment 185,000 0 0.0 185,000
Minor Equipment 207,000 253,125 122.3 (46,125)
Vehicle Operation/Other fems 245,163 196,167 80.0 48,996
Memorandum of Costs 0 10,171 (10,171)
TOTALS, OE&E 30,986,052 18,991,850 61.3 11,894,202
TOTALS, EXPENDITURES 52,337,095 32,869,720 62.8 19,467,375
Scheduled Reimbursements (384,000} (222,657) 58.0 (161,343)
Distributed Costs (677,000} (556,451} 822 {120,549)
NET TOTAL, EXPENDITURES 51,276,095 32,090,612 62.6 19,185,483
Unscheduled Reimbursements (922,159)
31,168,453

Budget Expenditure Reporl.xis
Date: March 26, 2009



MEDICAL BOARD OF CALIFORNIA
LICENSING PROGRAM
BUDGET REPORT
JULY 1, 2008 - FEBRUARY 28, 2009

EXPENDITURES/ LAG
FY 08/09 ENCUMBRANCES TIME
BUDGET YR-TO-DATE {(MONTHS)
PERSONAL SERVICES
Salaries & Wages 1,058,322 1,382,451 current
Staff Benefits 863,392 574,037 current
TOTAL PERSONAL SERVICES 2,821,714 1,956,488
OPERATING EXPENSES & EQUIPMENT
General Expense 44,460 6,196 1-2
Fingerprint Reports® 369,248 186,360 1
Printing 120,000 23,812 1-2
Communications 78,193 25,794 1-2
Postage 137,447 66,412 1-2
Travel In-State 35,000 10,137 1-2
Training 4,000 1,760 1-
Facilities Operation 205,000 200,698 current
Consult/Professional Services 474,994 488,102 1-2
Departmental Services 377,715 274,280 current
Data Processing 500 0 1-2
Central Administrative Services 213,062 159,797 current
Other ltems of Expense 0 617 1-2
Attorney General 190,000 67,635 current
Evidence/Witness Fees 5,000 2,888 1-2
Minor Equipment 0 821 1-2
TOTAL OPERATING EXPENSES &
EQUIPMENT 2,254,619 1,515,309
SCHEDULED REIMBURSEMENTS (384,000) (222,657)
DISTRIBUTED COSTS (25,087) (12,544)
TOTAL BUDGET/EXPENDITURES 4,667,246 3,236,596
Unscheduled Reimbursements (97,699)
3,138,897

*Department of Justice invoices for fingerprint reports, name checks, and subsequent arrest reports

g/admin/licensn2.xls
3/20/2009



MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
BUDGET REPORT
JULY 1, 2008 - FEBRUARY 28, 2009

EXPENDITURES/
FY 08/09 ENCUMBRANCES
BUDGET YR-TO-DATE
PERSONAL SERVICES
Salaries & Wages 9,617,799 6,177,707
Staff Benefits 3,859,181 2,488,388
TOTAL PERSONAL SERVICES 13,476,980 8,666,095
CPERATING EXPENSE & EQUIPMENT
General Expense/Fingerprint Reports 156,804 64,108
Printing 360,705 336,291
Communications 329,433 171,882
Postage 101,805 36,160
Insurance 31,713 9,243
Travel In-State 149,669 130,272
Travel Out-of-State 883 0
Training 22,886 42,605
Facililties Operations 1,853,431 1,587,482
Consultant/Professional Services 300,000 261,245
Departmental Services 2,978,882 1,974,832
Data Processing 12,000 8,348
Central Administrative Services 1,680,330 1,260,248
Attorney General 1/ 12,229,270 7,670,728
OAH 1,731,603 668,552
Evidence/Witness Fees 1,702,150 803,600
Court Reporter Services 175,000 44,480
Major Equipment 140,000 0
Other ltems of Expense (Law Enf.

Materials/Lab, etc.) 76 13,754
Vehicle Operations 197,587 136,376
Minor Equipment 0 73,481
Memorandum of Costs (Judgments) 0 10,171

TOTAL OPERATING | EQUIPMENT 24,154,227 15,303,868
DISTRIBUTED COSTS {633,666) (534,785)
TOTAL BUDGET/EXPENDITURES 36,997,541 23,435,178
Unscheduled Reimbursements {56,805)

23,378,373

1/See next page for monthly billing detail

3/23/08
g/admin/enfrcbud.exi

LAG
TIME
(MONTHS)

current
current

1-2
1-2
1-2
1-2
current
1-2
current
1-2
current
1-2
current
1-2
current
current
current
1-2
1-2
1-2

1-2

1-2

1-2
current



MEDICAL BOARD OF CALIFORNIA
ATTORNEY GENERAL EXPENDITURES - FY 08/09
DOJ AGENCY CODE 003573 - ENFORCEMENT (6303)

page 10of 2

July

August

September

October

November

December

Revised 3/17/09

Attorney Services
Paralegal Services
Auditor/Analyst Services
Special Agent Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Special Agent Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst

Special Agent Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst
Cost of Suit

Number of Hours

6,321.75
320.25
108.76

14.00

5,689.25
216.50
77.50

5,936.00
248.75
89.50

6,487.75
219.75
87.00

5,134.256
179.25
69.25

5,816.00
248.25
78.75

Rate

158.00
101.00

63.00
120.00

158.00
101.00
63.00

158.00
101.00
63.00

158.00
101.00

63.00
110.00

158.00
101.00

63.00
110.00

158.00
101.00
63.00

July - Dec Total =
08/09 FY Budget =

Amount

998,836.50
32,345.25
6,851.25
1,680.00

1,039,713.00

898,901.50
21,866.50

4,882.50

925,650.50

937,888.00
25,123.75
5,638.50
1,384.69

970,034.94

1,025,064.50
22,194.75
5,481.00
899.89
322.64

1,0563,962.78

811,211.50
18,104.25
4,362.75
0.00
7,428.71

841,107.21

918,928.00
25,073.25
4,961.25
4,017.82

952,980.32

5,783,448.75
12,229,270.00
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MEDICAL BOARD OF CALIFORNIA
ATTORNEY GENERAL EXPENDITURES - FY 08/09
DOJ AGENCY CODE 003573 - ENFORCEMENT (6303)

page 2 of 2

January

February

March

April

May

June

Revised 3/17/09

Attorney Services
Paralegal Services
Auditor/Analyst

Special Agent Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst
Cost of Suit

Altorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

Attorney Services
Paralegal Services
Auditor/Analyst Services
Cost of Suit

gfadmin/ENF AG 0809.xs

6,177.50
311.25
82.00

5,287.50
24475
76.25

158.00
101.00

63.00
120.00

158.00
101.00
63.00

168.00
101.00
63.00

158.00
101.00
63.00

158.00
101.00
63.00

158.00
101.00
63.00

08/09 FYTD Total =
08/09 FY Budget =

976,045.00
31,436.25
5,166.00
0.00
1,396.34
1,014,043.59

835,425.00
24,719.75
4,803.75
8,287.61
873,236.11

0.00
0.00
0.00

0.00

0.00
0.00
0.00

0.00

0.00

0.00
0.00

0.00

0.00
0.00
0.00

0.00

7,670,728.45
12,229,270.00
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ZL

Invest Cost Recovery
Criminal Cost Recovery
Probation Monitoring
Exam
Cite/Fine
MONTHLY TOTAL
FYTD TOTAL

invest Cost Recovery
Criminal Cost Recovery
Probation Monitoring
Exam
Cite/Fine
MONTHLY TOTAL
FYTD TOTAL

Invest Cost Recovery
Criminal Cost Recovery
Probation Monitoring
Exam
Cite/Fine
MONTHLY TOTAL
FYTD TOTAL

ENFORCEMENT/PROBATION RECEIPTS
MONTHLY PROFILE: JULY 2006 - FEBRUARY 2009

FYTD
Jul-06 Aug-OS Sep-06 Oct-06 Nov-06  Dec-08 Jan-07 Feb-07 Mar-07 Apr-07 May-Q7 Jun-07 Total
21,173 30,787 19,692 22,508 22,790 10,741 26,503 6,342 13,891 18,577 11,064 6,789 210,857
450 704 57,971 1,100 840 373 1,213 750 100 10,200 18,704 2,689 95,094
28,503 30,868 8,857 14,327 123,405 112,580 332,202 155,028 33,356 42,898 27,181 22,842 932,047
4,458 5,843 3,083 1,065 2,440 1,561 7.215 1,505 3,858 3,105 515 6,256 40,912
4,675 3,600 3,750 7,420 8,150 4,350 5,000 4,700 2,950 10,960 5,700 650 61,905
59,257 71,802 93,363 46,420 157,625 129,605 372,133 168,325 54,155 85,740 63,164 39,226 1,340,815
59,257 131,059 224,422 270,842 428,467 558,072 930,205 1,098,530 1,152,685 1,238,425 1,301,589 1,340,815
FYTD
Jul-07  Aug-07  Sep-07 Oct-07  Nov-07 Dec-07 Jan-08 Feb-08 Mar-08 Apr-08 May-08 Jun-08 Total
15,074 12,725 13,851 10,837 7,104 6,432 14,100 15,947 3,307 15,221 6,086 13,493 134,177
0 0 0 0 0 2,975 0 0 50,000 0 0 12 52,987
31,949 49534 24,134 32,231 119,692 140,590 247,147 220,081 27,151 62,498 39,786 46,564 1,041,357
3,545 4,227 1,248 1,820 1,209 300 905 2,055 2,265 6,530 1,080 325 25,509
1,200 9,100 6,250 4,800 13,440 1,850 1,700 3,600 14,900 5,731 6,200 3,150 71,821
51,768 75586 45483 49,688 141,445 152147 263,852 241,583 97,623 89,980 53,152 63,544 1,325,851
51,768 127,354 172,837 222,525 363,970 516117 779,969 1,021,552 1,119,175 1,209,155 1,262,307 1,325,851
FYTD
Jul-08  Aug-08  Sep-08 Oct-08  Nov-08  Dec-08 Jan-09 Feb-09 Mar-09 Apr-09 May-09 Jun-09 Total
18,069 1,850 2,935 6,569 3,616 4,564 8,445 14,535 60,583
o 5,694 0 0 0 0 3,500 0 9,194
56,999 17,107 28,739 109,603 53,626 75,517 218,781 232,169 792,541
825 75 50 3,495 50 2,150 125 5,740 12,510
3,050 3,200 9,050 2,400 1,500 5,650 4,300 10,400 39,550
78,943 27926 40,774 122,087 58,792 87,881 235151 262,844 0 0 0 0 914,378
78,943 106,869 147,643 268,710 328502 416,383 651,534 014,378 914,378 ©14378 914,378 914,378

excelenfreceipismontlyprofile. xis revised 3/9/09.




Mr. Alexander
Dr. Carreon

Ms. Chang

Dr. Chin

Dr. Duruisseau
Dr. Fantozzi

Dr. Gitnick

Dr. Low

Dr. Moran

Dr. Salomonson
Ms. Schipske
Ms. Yaroslavsky
Mr. Zerunyan

BOARD TOTAL

Medical Board of California
Board Members' Expense Report
July 1, 2008 - February 29, 2009

Travel Total Total
Per Diem* Expenses*  Dec-Feb FYTD

DEC JAN FEB TOTAL
0 ¢ ¢ 0 0.00 0.00 1,640.80
0 400 0 400 0.00 400.00 400.00
0 400 0 400 700.36  1,100.36 1,400.36
0 0 it 0 0.00 0.00 1,135.25
200 500 100 800 758.66  1,558.66 3,413.09
600 800 300 1,700 1,765.01  3,465.01 10,798.93
0 0 0 v 0.00 0.00 0.00
0 o 0 o 0.00 0.00 0.00
0 0 o 0 0.00 0.00 0.00
0 200 300 500 0.00 500.00 1,951.84
0 0 b 0 0.00 0.00 900.00
0 200 500 700 0.00 700.00 1,200.00
700 500 200 1,400 411.82  1,811.82 6,501.04
1,500 3,000 1,400 5,900 3,635.85 9,535.85 29,341.31

*includes claims paid/submitted through March 20, 2009

Board Members Expense Report.xis

Date: March 26, 2009
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MEDICAL BOARD OF CALIFORNIA BUDGET OVERVIEW BY BOARD COMPONENT

* net expenditures (includes unscheduled reimbursements)

3/26/2009
Budget Overview by Program.xls

ADMIN INFO PROBATION BOARD
EXEC ENFORCE LICENSING SERVICES DIVERSION SYSTEMS MONITORING TOTAL
FY 05/06
$ Budgeted 1,631,000 28,371,000 3,567,000 1,814,000 1,189,000 2,711,000 2,399,000 42,582,000
$ Spent* 1,412,000 26,380,000 3,170,000 1,756,000 1,148,000 2,438,000 1,406,000 37,710,000 *
Positions
Authorized 8.0 137.6 37.2 20.0 12.0 15.0 23.0 252.8
FY 06/07
$ Budgeted 1,534,000 34,693,000 3,949,000 3,089,000 1,747,000 2,857,000 2,591,000 50,460,000
$ Spent* 1,555,000 30,572,000 3,517,000 2,756,000 1,683,000 2,393,000 1,495,000 43,971,000 *
Positions
Authorized 88 1416 405 19.4 14.0 16.0 25.0 265.3
FY 07/08
$ Budgeted 1,896,000 35,696,000 4,334,000 2,855,000 1,397,000 3,078,000 2,750,000 52,006,000
$ Spent 1,796,000 33,478,000 4,077,000 2,113,000 1,037,000 2,696,000 1,647,000 46,844,000 *
Positions
Authorized 8.8 147.6 44.5 15.0 14.0 16.0 18.0 264.9
FY 08/09
$ Budgeted 2,185,000 36,997,000 4,667,000 2,074,000 3,407,000 1,946,000 51,276,000
$ Spent thru 2/28* 1,185,000 23,378,000 3,138,000 1,197,000 1,877,000 422,000 31,168,000 *
Positions
Authorized 8.8 146.6 455 15.0 16.0 20.0 251.9
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Overview

Definitions

Chapter 1. Introduction

The Medical Board of California (MBC) was created by the California Legislature in
1876. Today the MBC is one of the boards, bureaus, commissions, and committees
within the Department of Consumer Affairs (DCA), part of the State and Consumer
Services Agency under the aegis of the Governor. The Department is responsible for
consumer protection and representation through the regulation of certain licensed
professions and the provision of consumer services. While the DCA provides
oversight in various areas including, but not limited to, budget change proposals,
regulations, and contracts, and also provides support services, MBC has policy
autonomy and sets its own policies procedures, and initiates its own regulations.

(See Business and Professions Code sections 108, 109(a), and 2018.)

The MBC is presently comprised of 15 Members. By law, seven are public
Members, and eight are physicians. The Senate Rules Committee and the Speaker of
the Assembly each appoint one public member. Board Members may serve two full
four-year terms. Board Members fill non-salaried positions, and are paid $100 per
day for each meeting day and are reimbursed travel expenses.

This procedure manual is provided to Board Members as a ready reference of
important laws, regulations, and Board policies, to guide the actions of Board
Members and ensure Board effectiveness and efficiency.

Due notice of each meeting and the time and place thereof shall be given each
member in the manner provided by law.

B&P Business and Professions Code
SAM State Administrative Manual
President Where the term “President” is used in this manual, it includes “his or

her designee”

Board Member Administrative Procedure Manual
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General Rules
of Conduct

Board Members shall not speak to interested parties (such as vendors, lobbyists,
legislators, or other governmental entities) on behalf of the Board or act for the
Board without proper authorization.

Board Members shall maintain the confidentiality of confidential documents and
information.

Board Members shall commit time, actively participate in Board activities, and
prepare for Board meetings, which includes reading Board packets and all
required legal documents.

Board Members shall respect and recognize the equal role and responsibilities of
all Board Members, whether public or licensee.

Board Members shall act fairly and in a nonpartisan, impartial, and unbiased
manner.

Board Members shall treat all applicants and licensees in a fair and impartial
manner.

Board Members’ actions shall uphold the Board’s primary mission — protection
of the public.

Board Members shall not use their positions on the Board for political, personal,
familial, or financial gain.

Board Member Administrative Procedure Manual
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Frequency of Meetings
(B&P Code sections 2013, 20i4)

Board Member Attendance at

Board Meetings
(B&P Code sections 106, 2011)

Public Attendance at Board
Meetings

(Government Code section 11120 et. seq.)

Quorum
(B&P Code section 201 3)

Chapter 2. Board Meeting Procedures

The Board shall meet at least once each calendar quarter in
various parts of the state for the purpose of transacting such
business as may properly come before it.

Special meetings of the Board may be held at such times as the
Board deems necessary.

Four Members of a panel of the Board shall constitute a quorum
for the transaction of business at any meeting of the panel.

Eight Members shall constitute a quorum for the transaction of
business at any Board meeting.

Due notice of each meeting and the time and place thereof shall
be given each member in the manner provided by the law.

Board Members shall attend each meeting of the Board. Ifa
member is unable to attend, he or she must contact the Board
President and ask to be excused from the meeting for a specific
reason. The Governor has the power to remove from office any
member appointed by him for continued neglect of duties, which
may include unexcused absences from meetings.

Board Members shall attend the entire meeting and allow
sufficient time to conduct all Board business at each meeting.

Meetings are subject to all provisions of the Bagley-Keene Open
Meetings Act. This act governs meetings of state regulatory
boards and meetings of committees of those boards where the
committee consists of more than two Members. It specifies
meeting notice and agenda requirements and prohibits discussing
or taking action on matters not included on the agenda.

If the agenda contains matters which are appropriate for closed
session, the agenda must cite the particular statutory section and
subdivision authorizing the closed session.

Eight of the Members of the Board constitute a quorum of the
Board for the transaction of business. The concurrence of a
majority of those Members of the Board present and voting at a
duly noticed meeting at which a quorum is present shall be
necessary to constitute an act or decision of the Board.

Board Member Administrative Procedure Manual
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Agenda Items
(Board Policy)

Notice of Meetings

(Government Code section 11120 et seq.)

Notice of Meetings to be

Posted on the Internet
(Government Code section 11125 et seq.)

Record of Meetings
(B&P Code section 2017)

Tape Recording
(Board Policy)

Meeting Rules
(Board Policy)

Public Comment
(Board Policy)

Any Board Member may submit items for a meeting agenda to
the Executive Director not fewer than 30 days prior to the
meeting with the approval of the Board President or Chair of the
Committee.

In accordance with the Open Meetings Act, meeting notices
(including agendas for Board, Committee, or Panel meetings)
shall be sent to persons on the Board’s mailing list at least 10
calendar days in advance. The notice shall include the name,
work address, and work telephone number of a staff person who
can provide further information prior to the meeting.

Notice shall be given and also made available on the Internet at
least 10 days in advance of the meeting and shall include the
name, address, and telephone number of any person who can
provide further information prior to the meeting, but need not
include a list of witnesses expected to appear at the meeting. The
written notice shall additionally include the address of the
Internet site where notices required by this article are made
available.

The Board and each Committee or Panel shall keep an official
record of all their proceedings. The minutes are a summary, not a
transcript, of each Board or Committee meeting, They shall be
prepared by staff and submitted to Members for review before the
next meeting. Minutes shall be approved at the next scheduled
meeting of the Board, Committee, or Panel. When approved, the
minutes shall serve as the official record of the meeting.

The meeting may be tape-recorded if determined necessary for
staff purposes. Tape recordings will be disposed of upon
approval of the minutes in accordance with record retention
schedules.

The Board will use Robert’s Rules of Order, to the extent that it
does not conflict with state law (e.g. Bagley-Keene Open Meeting
Act), as a guide when conducting its meetings.

Due to the need for the Board to maintain fairness and neutrality
when performing their adjudicative function, the Board shall not
receive any substantive information from a member of the public
regarding any matter that is currently under or subject to
investigation or involves a pending criminal or administrative
action.

Board Member Administrative Procedure Manual
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(Government Code section 11120 et seq.)

4.

If, during a Board meeting, a person attempts to provide the
Board with substantive information regarding matters that
are currently under or subject to investigation or involve a
pending administrative or criminal action, the person shall
be advised that the Board cannot properly consider or hear
such substantive information, and the person shall be
instructed to refrain from making such comments.

If, during a Board meeting, a person wishes to address the
Board concerning alleged errors of procedure or protocol or
staff misconduct, involving matters that are currently under
or subject to investigation or involve a pending
administrative or criminal action, the Board will address the
matter as follows:

a. Where the allegation involves errors of procedure or
protocol, the Board may designate either its Executive
Director or a Board employee to review whether the
proper procedure or protocol was followed and to
report back to the Board.

b. Where the allegation involves significant staff
misconduct, the Board may designate one of its
Members to review the allegation and to report back to
the Board.

The Board may deny a person the right to address the Board
and have the person removed if such person becomes
disruptive at the Board meeting.

Persons wishing to address the Board or a Committee of the
Board shall complete a speaker request slip. At the
discretion of the Board President or Chair of the Committee,
speakers may be limited in the amount of time to present to
give adequate time to everyone who wants to speak. In the
event the number of people wishing to address the Board
exceeds the allotted time, the Board President or Chair of
the Committee may limit each speaker to a statement of
his/her name, organization, and whether they support or do
not support the proposed action

BRoard Member Administrative Procedure Manual
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Travel Approval
(DCA Memorandum 96-01)

Travel Arrangements
(Board Policy)

Out-of-State Travel
(SAM section 700 et seq.)}

Travel Claims
(SAM section 700 et seq. and DCA
Memorandum 96-01)

Salary Per Diem
(B&P Code section 103)

Chapter 3. Travel & Salary Policies & Procedures

The Board President’s approval is required for all Board
Members for travel, except for travel to regularly scheduled
Board and Committee meetings to which the Board Member is
assigned.

Board Members should make their own travel arrangements
through Giselle’s Travel but are encouraged to coordinate with
the Executive Director’s Executive Assistant on lodging
accommodations.

For out-of-state travel, Board Members will be reimbursed for
actual lodging expenses, supported by vouchers, and will be
reimbursed for meal and supplemental expenses. Out-of-state
travel for all persons representing the State of California is
controlled by and must be approved by the Governor’s Office.

Rules governing reimbursement of travel expenses for Board
Members are the same as for management-level state staff. All
expenses shall be claimed on the appropriate travel expense
claim forms. The Executive Director’s Executive Assistant
maintains these forms and completes them as needed. Board
Members should submit their travel expense forms immediately
after returning from a trip and no later than two weeks following
the trip.

For the expenses to be reimbursed, Board Members shall follow
the procedures contained in DCA Departmental Memoranda,
which are periodically disseminated by the Executive Director
and are provided to Board Members.

Compensation in the form of salary per diem and reimbursement
of travel and other related expenses for Board Members is
regulated by B&P Code Section 103.

In relevant part, this section provides for the payment of salary
per diem for Board Members “for each day actually spent in the
discharge of official duties,” and provides that the Board
Member “shall be reimbursed for traveling and other expenses
necessarily incurred in the performance of official duties.”

Board Member Administrative Procedure Manual
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(Board Policy)

Accordingly, the following general guidelines shall be adhered
to in the payment of salary per diem or reimbursement for travel:

1.

No salary per diem or reimbursement for travel-related
expenses shall be paid to Board Members, except for
attendance at an official Board, Committee, or Panel
meeting, unless a substantial official service is performed by
the Board Member. Attendance at gatherings, events,
hearings, conferences, or meetings other than official Board,
Committee, or Panel meetings, in which a substantial
official service is performed, shall be approved in advance
by the Board President. The Executive Director shall be
notified of the event and approval shall be obtained from the
Board President prior to Board Member’s attendance.

The term “day actually spent in the discharge of official
duties” shall mean such time as is expended from the
commencement of a Board, Committee, or Panel meeting to
the conclusion of that meeting. Where it is necessary for a
Board Member to leave a meeting early, the Board President
shall determine if the member has provided a substantial
service during the meeting and, if so, shall authorize
payment of salary per diem and reimbursement for travel-
related expenses.

For Board-specified work, Board Members will be compensated
for actual time spent performing work authorized by the Board
President. That work includes, but is not limited to, authorized
attendance at other gatherings, events, meetings, hearings, or
conferences. It includes preparation time for Board, Committee,
or Panel meetings.
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Officers of the Board
(B&P Code Section 2012)

Election of Officers
(Board Policy)

Panel Members
(B&P Code section 2008)

Election of Panel Members
(B&P Code section 2008)

Officer Vacancies
(Board Policy)

Committee Appointments
(Board Policy}

Attendance at Committee
Meetings

{(Government Code section 11120 et seq.)

Chapter 4. Selection of Officers & Committees

The Board shall select a President, Vice President, and Secretary
from its Members.

The Board shall elect the officers at the last meeting of the
calendar year. Officers shall serve a term of one year beginning
the next calendar year. All officers may be elected on one
motion or ballot as a slate of officers unless more than one
Board Member is running per office. An officer may be re-
elected and serve for more than one term.

A Panel of the Board shall at no time be composed of less than
four Members and the number of public Members assigned shall
not exceed the number of licensed physician and surgeon
Members assigned to the Panel. The Board President shall not
be a member of any Panel. The Board usually is comprised of
two panels, however, if there is an insufficient number of
Members, there may only be one Panel.

Each Panel shall annually, at the first meeting of the calendar
year, elect a Chair and a Vice Chair.

If an office becomes vacant during the year, an election shall be
held at the next meeting. If the office of the President becomes
vacant, the Vice President shall assume the office of the
President. Elected officers then shall serve the remainder of the
term.

The Board President shall establish Committees, whether
standing or special, as he or she deems necessary. The
composition of the Committees and the appointment of the
Members shall be determined by the Board President in
consultation with the Vice President, Secretary, and the
Executive Director. Committees may include the appointment
of non-Board Members.

If a Board Member wishes to attend a meeting of a Committee
of which he or she is not a member, that Board Member should
notify the Committee chair and staff. Board Members who are
not Members of the Committee that is meeting cannot vote
during the Committee meeting and may participate only as
observers if a majority of the Board is present at a Committee
meeting,
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Board Administration
(DCA Reference Manual)

Strategic Planning

Executive Director Evaluation
{Board Policy)

Board Staff
{DCA Reference Manual)

Business Cards

Chapter 5. Board Administration & Staff

Board Members should be concerned primarily with formulating
decisions on Board policies rather than decisions concerning the
means for carrying out a specific course of action. It is
inappropriate for Board Members to become involved in the
details of program delivery. Strategies for the day-to-day
management of programs and staff shall be the responsibility of
the Executive Director. Board Members should not interfere
with day-to-day operations, which are under the authority of the
Executive Director.

The Board will conduct periodic strategic planning sessions.

Board Members shall evaluate the performance of the Executive
Director on an annual basis.

Employees of the Board, with the exception of the Executive
Director, are civil service employees. Their employment, pay,
benefits, discipline, termination, and conditions of employment
are governed by a myriad of civil service laws and regulations
and often by collective bargaining labor agreements. Because of
this complexity, it is most appropriate that the Board delegate all
authority and responsibility for management of the civil service
staff to the Executive Director. Board Members shall not
intervene or become involved in specific day-to-day personnel
transactions.

Business cards will be provided to each Board Member with the
Board’s name, address, telephone and fax number, and Web site
address.
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Board Member Disciplinary

Actions
(Board Policy)

Removal of Board Members
(B&P Code sections 106 & 2011)

Resignation of Board

Members
(Government Code section 1750)

Conflict of Interest
(Government Code section 87100)

Gifts from Candidates
{Board Policy)

Chapter 6. Other Policies & Procedures

A member may be censured by the Board if, after a hearing
before the Board, the Board determines that the member has
acted in an inappropriate manner.

The President of the Board shall sit as chair of the hearing unless
the censure involves the President’s own actions, in which case
the Vice President of the Board shall sit as President. In
accordance with the Open Meeting Act, the censure hearing
shall be conducted in open session.

The Governor has the power to remove from office, at any time,
any member of any Board appointed by him or her for continued
neglect of duties required by law or for incompetence or
unprofessional or dishonorable conduct.

In the event that it becomes necessary for a Board Member to
resign, a letter shall be sent to the appropriate appointing
authority (Governor, Senate Rules Committee, or Speaker of the
Assembly) with the effective date of the resignation. Written
notification is required by state law. A copy of this letter also
shall be sent to the director of the Department, the Board
President, and the Executive Director.

No Board Member may make, participate in making, or in any
way attempt to use his or her official position to influence a
governmental decision in which he or she knows or has reason to
know he or she has a financial interest. Any Board Member who
has a financial interest shall disqualify himself or herself from
making or attempting to use his or her official position to
influence the decision. Any Board Member who feels he or she
1s entering into a situation where there is a potential for a
conflict of interest should immediately consult the Executive
Director or the Board’s legal counsel.

Board Members should refrain from attempting to influence staff
regarding applications for licensure or potential disciplinary
matters.

Gifts of any kind to Board Members from candidates for
licensure with the Board shall not be permitted.
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Request for Records Access
(Board Policy)

Communication with
Interested Parties
(Board Policy)

Ex Parte Communications
(Government Code section 11430.10 et
seq.)

No Board Member may access the file of a licensee or candidate
without the Executive Director’s knowledge and approval of the
conditions of access. Records or copies of records shall not be
removed from the MBC’s office.

Board Members are required to disclose at Board Meetings
all discussions and communications with interested parties
regarding any item pending or likely to be pending before
the Board . The Board minutes shall reflect the items
disclosed by the Board Members. All agendas will include,
as a regular item, a disclosure agenda item where each
Member relays any relevant conversations with interested

parties.

The Government Code contains provisions prohibiting ex parte
communications. An “ex parte” communication is a communication
to the decision-maker made by one party to an enforcement action
without participation by the other party. While there are specified
exceptions to the general prohibition, the key provision is found in
subdivision (a) of section 11430.10, which states:
“While the proceeding is pending, there shall be no
communication, direct or indirect, regarding any issue in the
proceeding to the presiding officer from an employee or
representative or if an agency that is a party or from an
interested person outside the agency, without notice and an
opportunity for all parties to participate in the communication.”

Occasionally, an applicant who is being formally denied licensure, or a
licensee against whom a disciplinary action is being taken, will
attempt to directly contact Board Members.

If the communication is written, the member should read only enough
to determine the nature of the communication. Once he or she realizes
it is from a person against whom an action is pending, he or she should
reseal the documents and send them to the Executive Director.

If a Board Member receives a telephone call from an applicant or
licensee against whom an action is pending, he or she should
immediately tell the person they cannot speak to him or her about the
matter. If the person insists on discussing the case, he or she should be
told that the Board Member will be required to recuse himself or
herself from any participation in the matter. Therefore, continued
discussion is of no benefit to the applicant or licensee.

If a Board Member believes that he or she has received an unlawful ex
parte communication, he or she should contact the Board’s assigned
attorney or Executive Director.
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Board Member Training
Requirements

(B&P Code section 453)

(Government Code section 11146)

{Government Code section 12950.1)

Upon initial appointment, Board Members will be given an
overview of Board operations, policics, and procedures by Board
Executive Staff.

Every newly appointed Board Member shall, within one year of
assuming office, complete a training and orientation program
offered by the Department of Consumer Affairs. This is in
addition to the Board orientation given by Board staff. Thisisa
one-time training requirement.

All Board Members are required to file an annual Form 700
statement of economic interest. Members must also complete an
orientation course on the relevant ethics statutes and regulations
that govern the official conduct of state officials. The
Government Code requires completion of this ethics orientation
within the first six months of appointment and completion of a
refresher every two years thereafter.

AB 1825 (Chapter 933, Statutes of 2004, Reyes) requires
supervisors, including Board Members, to complete two hours of
sexual harassment prevention training by January 1, 2006, and
every two years thereafter.
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State of California

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, Ca 95815
www.mbc.ca.gov

Memorandum

Date: April 8, 2009

To: Members,
Medical Board of California

From: Janie Cordray,
Research Program Manager

Subject: Communications of Board Members

At the November 6, 2008 Board meeting, the members had a discussion
surrounding the Board's procedure manual, including the section relating to
communications of Board members with interested parties (i.e. advocates,
vendors, legislators, or other governmental entities). As a result of that
discussion, the members directed staff to schedule a more comprehensive
discussion at the January meeting.

In January, the members held a discussion and approved an amendment to the
Board's procedure manual. As a result of the approved amendment, Board
members are now obligated to disclose all relevant meetings, conversations,
outreach and correspondence with interested parties at their quarterly meetings.
In addition, the members asked that staff compile a report of how other state
agencies deal with such communications.

It is important to define the type of communications that the Board's new policy is
intended to address. Itis not directed at traditional ‘ex parte’ (one-sided)
communications regarding administrative proceedings such as licensing or
disciplinary cases where Board members perform a quasi-judicial function.
Existing law already sets the boundaries of those types of communications, as
explained below.


http:www.mbc.ca.gov

Background:

The law relating to ex parte communications is contained in the Government
Codes (11430.10 et. seq). Subdivision (a) of section 11430.10 of the
Government Code states: '

" While the proceeding is pending, there shall be no
communication, direct or indirect, regarding any issue in the
proceeding to the presiding officer from an employee or
representative or if any agency that is a party from an interested
person outside the agency, without notice and an opportunity to
participate in the communication”.

The law leaves no question that a Board member must not engage in ex parte
communications while a proceeding is pending unless the communication
involves procedural matters or the communication is otherwise specifically
authorized by statute. Subdivision (c) of section 114310.10 defines a proceeding
as pending from the issuance of the agency’s pleading or from the application for
an agency decision. This section of law is located within the codes governing
administrative adjudication, and therefore is specific to administrative actions, not
the broader issue of advocating for regulatory or policy actions.

It is these policy and regulatory actions at which the Board’s new action is aimed
--- those conversations, statements and communications regarding action items
that come before the board. For the purpose of this memo, these
communications will be referred to as “interested party communications.”

These interested party communications have piqued the interest of the
Legislature. Last year, Senator Ridley-Thomas introduced language into SB 963
(Chap. 385; Stats. of 2008) which sought to broaden the definition of ex parte
communications. The language, which was not included in the final version of
the legislation, sought to add Section 38 to the Business & Professions Code, as
follows:

A member of a board within the department and a member of a

state board, as defined in Section 9148.2 of the Government Code,
shall disclose all of his or her ex parte communications at the board's
next public meeting, and the ex parte communications shall be
recorded in the board's minutes. "Ex parte communication” means any
oral or written communication concerning rmatters, other than purely
procedural matters, under the board's jurisdiction that are subject

fo a vote by the board that occurred between the member and a person,
other than another board member or an employee of the board or the
department of which the board is a part, who intends to influence the
decision of the member.
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If the above language had been contained in the final version of the bill, it would
have required Medical Board members to disclose all communications on any
subject under the jurisdiction of the Board at the next public board meeting, and
include that information in the meeting minutes.

It would appear that the language introduced was attempting to supplement what
is already covered in the Bagley-Keene Open Meeting Act (Act). The purpose of
that Act is to provide a public arena for decisions affecting public policy, and to
prevent secretive, behind doors governing. Most public boards and governing
bodies are covered either by the Bagley-Keene Open Meeting Act or the Brown
Act.

Other State Agencies:

In January 2008, the California Research Bureau (CRB) published a report at the
request of Assembly member Loni Hancock, Ex Parte Commmunications: The Law
and Practices at Six California Boards and Commissions. (California Air
Resources Board, California Integrated Waste Management Board, State Water
Resources Control Board, California Energy Resources Conservation and
Development Commission, Public Utilities Commission and California Coastal
Commission) It reviews the laws and manners in which these Boards or
Commissions deal with ex parte communication.

Of the six agencies examined, the term “ex parte communications” was
broadened to include not only those off-record communications about
adjudicative proceedings, but other matters before the boards. These
communications are generally defined as those made in private between an
interested party in a decision-making process and an official in a decision making
process.

As an example, the California Public Utility Commission (PUC) is required, under
Public Utility Code Section 1701.3(c), to disclose all conversations or written
contact relating to rate setting. It states:

Ex parte communications are prohibited in rate setting cases. However, oral ex
parte communications may be permitted at any time by any cornmissioner if all
interested parties are invited and given not less than three days' notice. Written
ex parte communications may be permitted by any party provided that copies of
the communication are transmitted to all parties on the same day. If an ex parte
communication meeting is granted to any party, all other parties shall also be
granted individual ex parte meetings of a substantially equal period of time and
shall be sent a notice of that authorization at the time that the request is granted.
In no event shall that notice be less than three days. The commission may
establish a period during which no oral or written ex parte communications shall
be permitted and may meet in closed session during that period, which shall not
in any circumstance exceed 14 days. If the commission holds the decision, it
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may permit ex parte communications during the first half of the interval between
the hold date and the date that the decision is calendared for final decision. The
commission may meet in closed session for the second half of that interval.

As you can see, ex parte communications are permitted, but three days notice must be
given so that all interested parties may participate. At every meeting of the PUC, a log of
every conversation or communication with any party is published along with every action.

It is reasonable that the laws and regulations governing the studied agencies have a
broader definition of ex parte communications and greater prohibitions, as their actions
have greater economic and environmental impact on the entire state, communities and
local governments.

Staff surveyed eight DCA professional licensing boards (Nursing, Psychology, Dental,
Cemetery, Veterinary Medicine, Behavioral Science, Contractors and Podiatry). All
Boards surveyed do not include in their public meeting agendas a dedicated item for
disclosure of communications of members with interested parties. Most Board
presidents or executive officers report at their public meetings any significant
communications on subjects before the board, or subjects likely to come before the
board in the future.

Discussion:

The stricter rules of the PUC and agencies studied by the California Research, are
burdensome and reduce the accessibility of the Board to the public. As an example, the
CRB summarized an event at a meeting of the Water Resources Board where public
comment on an issue was cut off as it violated the ex parte communications rules. Just

as the Board must cut off comments at its meeting when individuals begin to speak about

individual enforcement cases, the Board, under a broader definition of ex parte
communications, would have to cut off any comment on issues that might come before
the board.

By comparison, licensing boards have more limited power and jurisdiction. Most actions
involve individuals. Regulatory actions, while sometimes important to those regulated,
are not often controversial, and have little, if any, significant economic or fiscal impact.
On rare occasions when regulatory actions are controversial or have significant
economic impact, the rulemaking process includes public notice and a comment period,
and is fully utilized by the interested parties in public. Any new regulations must be
justified, and comments made during the comment period must be addressed. Ex parte
communication would likely be counterproductive for those wishing to influence the
process.

From the discussions at the November and January Board meetings, it would
appear that the members are most concerned about fairness to all stakeholders
and preventing the appearance of any favoritism or bias toward any group or
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individual. The discussions also indicate that the matter of concern is not the
legal prohibition of ex parte communications on pending actions, but relates to
compliance with spirit of the Act.

At the November meeting, members voiced two major concerns: 1) that only
some members were contacted by certain groups, which could result in a
disparity of information among the members, and; 2) things said by members
speaking with representatives of certain groups could be misconstrued as
representing the opinion of the entire Board.

While the Open Meetings Act does not prohibit a member from speaking or
listening to anyone about policy issues, it does require discussions that may lead
to collective concurrence to be conducted in a public meeting where proper
notice has been given. One-on-one conversations are not prohibited, but they
may pose a problem in some instances where there is lobbying of multiple
members and those members discuss the issue amongst themselves. For that
reason, on matters of policy discussion, it is wise for members to encourage
groups to formulate their ideas and opinions in writing, so that they may be
simultaneously shared with the entire membership. Without all mernbers hearing
the same version at the same time, there is a disparity of knowledge on the
subject.

While there is no harm in members speaking individually to colleagues or even
representatives of interest groups on policy matters that may come before the
Board, there is a danger in creating the appearance of favoritism and creating
bias based on information not shared with the entire membership. Those
contacts may also create the perception that members have engaged in an illegal
meeting.

At the January meeting, two public comments were offered relating to the
Board's discussion on the subject. Julie D’Angelo Fellmeth, representing the
Center for Public interest Law, in summary, cautioned the members that
compliance with the Act assures Board business is discussed in public so all
interested parties can hear what others have to say and respond appropriately.
Brett Michelin, representing the CMA, voiced his concerns that conversations
with Board members on very complex issues was necessary, and that at times
there was not enough time to discuss such issues during the public comment
period. It is his organization’s opinion that it has the right to approach members
of a publicly accountable board. (This comment is consistent with existing law.)
CMA would, however, have no objection to members disclosing their
conversations publicly.

Board members agreed that while members of the Board may not insulate
themselves from conversations with constituents, they also must not conduct
Board business in secret. For those reasons, the members adopted the least
burdensome and most practical solution to promote openness, deciding that all
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consequential and significant communications with all parties be disclosed at
their quarterly meetings.

In keeping with the spirit of the Act, members should be aware that their
communications, if relevant to Board business and matters that may come before
the members, should not have the effect of conducting business in secret. Also,
if members are approached in a manner that is inappropriate, they should share
that information with the Executive Director or legal counsel so that appropriate
action may be taken.
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Attachments:

Excerpt from Board Member Administrative Procedure Manual:

Ex Parte Communications
(Government Code Section 11430.10 et. seq.)

The Govenment Code contains provisions prohibiting ex parte communications. An
"ex parte" communication is a communication to the decision-maker made by one
party to an enforcement action without participation by the other party. While there
are specified exceptions to the general prohibition, the key provision is found in
subdivision (a) of section 11430.10, which states:

" While the proceeding is pending, there shall be no communication, direct or
indirect, regarding any issue in the proceeding to the presiding officer from an
employee or representative or if any agency that is a party from an interested
person outside the agency, without notice and an opportunity to participate in
the communication”.

Occasionally, an applicant who is being formally denied licensure, or a licensee
against whom a disciplinary action is being taken, will attempt to directly contact
Board Members.

If the communication is written the member should read only enough to determine
the nature of the communication. Once he or she realizes it is from a person against
whom an action is pending, he or she should reseal the documents and send them to
the Executive Director.

[f'a Board Member receives a telephone call from an applicant or licensee against
whom an action is pending, he or she should immediately tell the person they cannot
speak to him or her about the matter. If the person insists on discussing the case, he
or she should be told that the Board Member will be required to recuse himself or
herself from any participation in the matter. Therefore, continued discussion is of no
benefit to the applicant or licensee.

If' a Board Member believes that he or she has received an unlawful ex parte
communication, he or she should contact the Board's assigned attorney or Executive
Director.
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Government Code Section 11430.10 through 11430.80 Ex Parte Communications:

11430.10. {a) While the proceeding is pending there shall be no
communication, direct or indirect, regarding any issue in the
proceeding, to the presiding officer from an emplovee or
representative of an agency that is a party or from an interested
person outside the agency, without notice and opportunity for all
parties to participate in the communication.

{b) Nothing in this section precludes a communication, including a
communication from an employee or representative of an agency that
is a party, made on the record at the hearing.

(c) For the purpose of this section, a proceeding is pending from
the issuance of the agency's pleading, or from an application for an
agency decision, whichever is earlier.

11430.20. A communication otherwise prohibited by Section 11430.10
is permissible in any of the following circumstances:

{a) The communication is reguired for disposition of an ex parte
matter specifically authorized by statute.

(b} The communication concerns a matter of procedure or practice,
including a request for a continuance, that is not in controversy.

11430.30. A communication otherwise prohibited by Section 11430.10
from an employee or representative of an agency that is a party to
the presiding officer is permissible in any of the following
circumstances:

(a) The communication is for the purpose of assistance and advice
to the presiding officer from a person who has not served as
investigator, prosecutor, or advocate in the proceeding or its
preadjudicative stage. An assistant or advisor may evaluate the
evidence in the record but shall not furnish, augment, diminish, or
modify the evidence in the record,

{b} The communication is for the purpose of advising the presiding
officer concerning a settlement proposal advocated by the advisor.

{c)} The communication is for the purpose of advising the presiding
officer concerning any of the following matters in an adjudicative
proceeding that is nonprosecutorial in character:

(1} The advice involves a technical issue in the proceeding and
the advice is necessary for, and is not otherwise reasonably
available to, the presiding officer, provided the content of the
advice is disclosed on the record and all parties are given an
opportunity to address it in the manner provided in Section 11430.50.

(2} The advice involves an issue in a proceeding of the San
Francisco Bay Conservation and Development Commission, California
Tahoe Regional Planning Agency, Delta Protection Commission, Water
Resources Control Board, or a regional water quality control board.

11430.40. If, while the proceeding is pending but before serving as
presiding officer, a person receives a communication of a type that
would be in violation of this article i1f received while serving as
presiding officer, the person, promptly after starting to serve,
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shall disclose the content of the communication on the record and
give all parties an opportunity to address it in the manner provided
in Section 11430.50.

11430.50. (a} If a presiding officer receives a communication in
violation of this article, the presiding officer shall make all of
the following a part of the record in the proceeding:

(1) If the communication is written, the writing and any written
response of the presiding officer to the communication.

{(2) If the communication is oral, a memorandum stating the
substance of the communication, any response made by the presiding
officer, and the identity of each person from whom the presiding
officer received the communication.

(b) The presiding officer shall notify all parties that a
communication described in this section has been made a part of the
record.

{c) If a party requests an opportunity to address the
communication within 10 days after receipt of notice of the
communication:

(1} The party shall be allowed te comment on the communication.

(2} The presiding officer has discretion to allow the party to
present evidence concerning the subject of the communication,
including discretion to reopen a hearing that has been concluded.

11430.60. Receipt by the presiding officer of a communication in
vielation of this article may be grounds for disqualification of the
presiding officer. If the presiding officer is disqualified, the
portion of the record pertaining to the ex parte communication may be
sealed by protective order of the disqualified presiding officer.

11430.70. {a} Subject to subdivision (b), the provisions of this
article governing ex parte communications to the presiding officer
also govern ex parte communications in an adjudicative proceeding to
the agency head or other person or body to which the power to hear or
decide in the proceeding is delegated.

(b) An ex parte communication to the agency head or other person
or body to which the power to hear or decide in the proceeding is
delegated is permissible in an individualized ratemaking proceeding
if the content of the communication is disclosed on the record and
all parties are given an opportunity to address 1t in the manner
provided in Section 11430.50.

11430.80. (a) There shall be no communication, direct or indirect,
while a proceeding is pending regarding the merits of any issue in
the proceeding, between the presiding officer and the agency head or
other person or body to which the power to hear or decide in the
proceeding is delegated.

(b) This section does not apply where the agency head or other
person or body to which the power to hear or decide in the proceeding
is delegated serves as both presiding officer and agency head, or
where the presiding officer does not issue a decision in the
proceeding.

98


http:11430.80
http:11430.50
http:11430.70
http:11430.60
http:11430.50
http:11430.50

Public Utility Code Section 1701.3 (c); Law governing
Public Utility Commission ex-parte communications:

(c) Ex parte communications are prohibited in ratesetting cases.
However, oral ex parte communications may be permitted at any time by
any commissioner if all interested parties are invited and given not
less than three days' notice. Written ex parte communications may
be permitted by any party provided that copies of the communication
are transmitted to all parties on the same day. If an ex parte
communication meeting is granted to any party, all other parties

shall also be granted individual ex parte meetings of a substantially
equal period of time and shall be sent a notice of that

authorization at the time that the request is granted. In no event

shall that notice be less than three days. The commission may
establish a period during which no oral or written ex parte
communications shall be permitted and may meet in closed session
during that period, which shall not in any circumstance exceed 14
days. If the commission holds the decision, it may permit ex parte
communications during the first half of the interval between the hold
date and the date that the decision is calendared for final

decision. The commission may meet in closed session for the second
half of that interval.

California Research Bureau Ex Parte Communications: The Law
and Practices at Six California Boards and Commissions.

Copy of report is available at: http://www.library.ca.gov/crb/08/08-001.pdf
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LICENSING PROGRAM
CHIEF'S REPORT

AGENDA ITEM 12A
FISCAL YEAR 08-09

CONSUMER INFORMATION UNIT
[ @1 | Q2 | @3 | a4
October 1- December 18, 2008 (Prior to Verizon Implementation)
Calls Answered: | 19428 | 16,028 | nia |
December 19, 2008 (Verifzon fully operational)
Total Calls Answered: n/a 4,497 28,066
Calls Requesting Call Back: n/a 345 4,011
Calls Abandoned: n/a 473 4,628
Address Changes Completed: 3,936 2,573 2,159
PHYSICIAN & SURGEON (P&S)
Q1 Q2 Q3 Q4
P&S Applications Received: 1,854 1,620 1,773
P&S Licenses Issued: 1,429 912 849
P&S Applications Reviewed & Incomplete: - 1,057 1,368
P&S Licenses Renewed 17,731 11,522 13,792
INTERNATIONAL MEDICAL SCHOOL APPLICATIONS
Q1 Q2 Q3 Q4
New Applications Received: - 2 1
Applications In Consultant Review Process: - 1
SPECIAL PROGRAMS*
Appllca_atlons Apphf:atlons Permits Issued Permits Renewed Site Visits
Received Reviewed
Q1| Q2 Q3| Q4| Q1| Q2 [(Q3| Q41 Q1| Q2| Q3| Q41 Q1| Q2| Q3| Q4] Q1]|1 Q2| Q3| Q4
2111 155 et S - 3| 14 - | 111 10 17 1 1 9 0 0 0
2112 2 0 1 - 0 0 - 0 0 0 0 0 0 0 0
2113 12110 9 - 110 9 - 112 | 10 1316 | 13 0 0 0
2168 0 0 1 - 0 1 - 3 0 1 1 0 0 0 0
2072 0 0 0 - 0 0 - 0 0 - 0 0 0 0 0
1327 0 0 0 - 0 0 - 0 0 - 1 0 0 0 0

*2111 - Visiting Fellow (doesn't satisfy postgraduate training required for licensure)

2112 - Hospital Fellowship Program Non-Citizen (does not satisfy postgraduate training required for licensure)

2113 - Medical School Faculty Member (may satisfy postgraduate training required for licensure)

2168 - Special Faculty Permit (academically eminent; unrestricted practice within sponsoring medical

school - not eligible for licensure)
2072 - Special Faculty Permit - Correctional Facility
1327 - Special Faculty Permit - Hospital
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LICENSING PROGRAM
CHIEF'S REPORT

AGENDA ITEM 12A
FISCAL YEAR 08-09

FICTICTIOUS NAME PERMITS (FNP)

Q1 Q2 Q3 Q4
P&S - FNP Issued: 363 331 310
Podiatric FNP Issued: 11 5 8

LICENSED MIDWIVES

Q1 Q2 Q3 Q4
Applications Received: 18 b 6
Licenses Issued: 10 7 5
Licenses Renewed: 22 20 17

OPTICAL REGISTRATIONS

Q1 Q2 Q3 Q4
Business Registrations (D) Issued: 12 14 3
Out-of-State Business Registrations (OS) Issued: 2 1 0
Spectacle Lens Registrations (SL) Issued: 60 43 45
Contact Lens Registrations (CL) Issued: 38 19 36
Spectacle Lens Registrations (SL) Renewed: - 206 180
Contact Lens Registrations (CL) Renewed: - 91 83

RESEARCH PSYCHOANALYST (RP)

Q1 Q2 Q3 Q4
RP Applications Received: 2 2 1
RP Licenses Issued: 2 2 0
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AGENDA ITEM 13

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED:  April 17, 2009

ATTENTION: Medical Board of California

DEPARTMENT: Licensing Operations

SUBJECT: Midwitery Advisory Council (MAC) Vacancies
STAFF CONTACT: Deborah Pellegrini, Chief

REQUESTED ACTION: Appoint Board member, Jorge Carreon, M.D., to the MAC’s vacant
obstetrician/gynecologist position.

STAFF RECOMMENDATION: Staft recommend that the Board accept this request to appoint
Dr. Jorge Carreon to a three-year term as a member of the MAC.

EXECUTIVE SUMMARY: Business and Professions Code section 2509 states that the board
shall create and appoint a Midwitery Advisory Council consisting of licensees of the board in
good standing, who need not be members of the board, and members of the public who have an
interest in midwifery practice, including, but not limited to, home births. At least one-half of the
counci! members shall be California licensed midwives.

A memorandum dated January 17, 2007, was submitted to the Board regarding establishment of
the MAC and staff recommendations. The Board approved the make-up of six members
including three licensed midwives and three public members, of which two are obstetrician/
gynecologists and one 1s a member ot the Board. This is a vacant obstetrician/gynecologist
position on the MAC.

Dr. Carreon is an obstetrician/gynecologist in private practice. He has served as president of
International Health Consultants in Los Angeles since 2002, and has rendered similar services
for other developing countries as well, helping to establish vital programs to meet the health care
needs of expanding populations. He is a member of several professional associations, including
the American Medical Association, the California Medical Association, the Los Angeles County
Medical Association, the Peruvian Medical Association and the American College of Physician
Executives. Dr. Carreon’s background and areas of interest make him a superior choice for
participation in the MAC.

FISCAL CONSIDERATIONS:
None.

PREVIOUS MBC AND/OR COUNCIL ACTION:
Not applicable.



MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED:  April 17, 2009

ATTENTION: Medical Board of California

DEPARTMENT: Licensing Operations

SUBJECT: Midwifery Advisory Council (MAC) Vacancies
STAFF CONTACT: Deborah Pellegrini, Chief

REQUESTED ACTION: Re-appoint Licensed Midwife, Karen Ehrlich, to the MAC’s vacant
Licensed Midwife position.

STAFF RECOMMENDATION: Staff recommend that the Board accept this request to re-
appoint Licensed Midwife Karen Ehrlich to a three-year term with the MAC.

EXECUTIVE SUMMARY:: Business and Professions Code section 2509 states that the board
shall create and appoint a Midwifery Advisory Council consisting of licensees of the board in
good standing, who need not be members of the board, and members of the public who have an
interest in midwifery practice, including, but not limited to, home births. At least one-half of the
council members shall be California licensed midwives.

A memorandum dated January 17, 2007, was submitted to the Board regarding establishment of
the MAC and staff recommendations. The Board approved the make-up of six members
including three licensed midwives and three public members, of which two are obstetrician/
gynecologists and one is a member of the Board.

Karen Ehrlich has been a Licensed Midwife since November 1996. Ms. Ehrlich has been a home
birth midwife for 34 years and has been involved in statewide and national politics for midwifery
for the majority of these years. Ms. Ehrlich is one of the original members of the MAC. Her
term expired January 2009 and she would like to continue to serve on the MAC.

FISCAL CONSIDERATIONS:
None.

PREVIOUS MBC AND/OR COUNCIL ACTION:
Not applicable.
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AGENDA ITEM 14

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: May 8, 2009

ATTENTION: Medical Board of California

SUBJECT: International Medical School Regulations
STAFF CONTACT: Deborah Pellegrini, Chief

REQUESTED ACTION:

Direct staff to schedule a public hearing at the July 23-24, 2009 Board meeting to review
proposed amendments to Section 1314.1 of Title 16, California Code of Regulations.

STAFF RECOMMENDATION:

Staff recommends that the Board set for regulatory hearing the amendments indicated on the
attached copy of Section 1314.1, along with any edits or additional provisions that the Board
may suggest for inclusion in the regulation.

BACKGROUND:

At the Board’s meeting on July 25, 2008, Ms. Anita Scuri, Senior Legal Counsel, proposed that
staff research whether the Liaison Committee on Medical Education (I.CME) had changed its
standards for accrediting U.S. and Canadian medical schools in any area that would be relevant
to the Board’s standards and process for reviewing international medical schools in Section
1314.1. The Board approved this proposal. Subsequently, staff reviewed changes that the
LCME made to its accreditation standards as well as amendments proposed by staff and Board
medical consultants. The resulting proposed amendments were incorporated into a working
draft.

On March 25, 2009, staff hosted a meeting for interested parties at the Board’s headquarters to
allow parties, who will be affected by the amendments, an opportunity to provide feedback on
the suggested amendments. Please refer to the attached list of attendees. Representatives of
several international medical schools attended and provided helpful feedback, which was
considered and incorporated in part into the attached proposed regulatory language.

ANALYSIS:

The attached proposed amendments to Section 1314.1 will satisfy the Board’s intent to update its
international medical school regulations to conform with relevant changes and improvements
that the LCME has made in its standards since Section 1314.1 took effect in December 2003.

FISCAL CONSIDERATIONS:
No fiscal impact.

104



STATE AND CONSUMER SERVICES AGENCY- Department of Consumer Affairs ARNOLD SCHWARZENEGGER, Governor

MEDICAL BOARD OF CALIFORNIA

Licensing Program

Interested Parties Meeting
International Medical Schools Regulation

Medical Board of California Headquarters
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

March 25, 2009

MINUTES

The meeting opened on March 25, 2009 at 1:30 p.m.

Participants Present:
Leonard Sclafari, Vice President and General Counsel, American University of Antigua
Tom Monahan, Consultant, Government of Grenada
John Wilbur, Office of Regulations, Data and Information, St. George’s University
Frank Cali, Associate General Counsel, St. George’s University
Ted Wait, Legislative Consultant, Golden State Advocacy
Cynthia Holden, Counsel, American University of the Caribbean
David Gonzalez, Counsel, American University of the Caribbean

Staff Present:
Deborah Pellegrini, Chief of Licensing
Kathryn Taylor, Licensing Manager
Anita Scuri, Senior Legal Counsel, DCA Legal Office
Harold Simon, M.D., Ph.D., Medical Consultant
James Nuovo, M.D., Medical Consultant
Patricia Park, Associate Governmental Program Analyst
Therese Kelly, Associate Governmental Program Analyst
Caroline Barrozo, Staff Services Analyst
Jean Arendt, Staff Services Analyst
Kevin Schunke, Regulations Coordinator
K. Demos, Regulations Coordinator

Deborah Pellegrini, Chief of Licensing, the medical consultants, and legal counsel reviewed
proposed amendments to the Board’s international medical schools regulation in Section 1314.1
of Title 16, California Code of Regulations. Based on feedback received from medical school
representatives, the proposed regulations will be amended and presented to the Board members
for review at their next meeting on May 8, 2009.

The meeting ended at 2:29 p.m.

2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 (916) 263-2382 (800) 633-2322 FAX: (916) 263-2944 www.mbc.ca.gov
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MEDICAL BOARD OF CALIFORNIA
International Medical Schools
Specific Language of Proposed Changes
Draft—4/9/09

Amend section 1314.1 in Article 4 of Chapter 1, Division 13, Title 16 Cal. Code
Regs. to read as follows:

§ 1314.1. International Medical Schools.

(a) For purposes of Article 5 of Chapter 5 of Division 2 of the code (commencing with
Section 2100), a medical school's resident course of instruction that leads to an M.D.
degree shall be deemed equivalent to that required by Sections 2089 and 2089.5 of the
code if the medical school offers the curriculum and clinical instruction described in
those sections and meets one of the following:

(1) The medical school is owned and operated by the government of the country

in which it is located, the-countrr-is-a-memberof-the-Organizationfor
Economic-Cooperation-and-Development; the medical school is a component

of a university offering other graduate and professional degree programs that
contribute o the academic environment of the medical school, and the
medical school's primary purpose is educating its own citizens to practice
medicine in that country; or

(2) the medical school is chartered by the jurisdiction in which it is domiciled and
meets the standards set forth in subsection (b) below.

(b)}(1) Mission and Objectives.

The institution shall have a clearly stated written purpose or mission statement and
objectives that include:

(A) The institution's broad expectations concerning the education students will
receive;

(B) The role of research as an integral component of its mission, including the
importance, nature, objectives, processes and evaluation of research in medical
education including its application to patient care and-prastice; and

(C) Teaching, patient care, and service to the community.
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The institution shall have institutional objectives that are consistent with preparing
graduates to provide competent medical care.

(2 Organizafion,

The institution shall be organized as a definable academic unit responsible for a
resident educational program that leads to the M.D. degree. The manner in which
the institution is organized shall be set forth in writing.

(3) Curriculum.

The structure and content of the educational program shall provide an adequate
foundation in the basic and clinical sciences and shall enable students to learn the
fundamental principles of medicine, to acquire critical judgment skills, and to use
those principles and skills to provide competent medical care. The objectives of the
educational program shall state, in outcome-based terms, what students are
expected to learn. When an institution provides clinical clerkships at multiple
teaching sites, the institution shall demonstrate comparability of educational
experiences for all students across instructional sites.

(4) Clinical Oversight

The institution shall have a system with central oversight to assure that the facuity
define the types of patients and clinical conditions that students must encounter, the
appropriate clinical setting for the educational experiences, and the expected level of
student responsibility. The system shall ensure that the faculty monitor and verify
student experience and modify it as necessary to ensure that the objectives of the
clinical education program will be met.

(5) Professionalism

The learning environment shall promote the development of appropriate professional
attributes in medical students. The institution shall define the professional attributes it
expects students 1o develop, in the context of the institution’s mission and of
promoting the safe practice of medicine.

{4)- (6) Governance.

The administrative and governance system shall allow the institution to accomplish
its objectives (i.e. its statements of the items of knowledge, skills, behavior and

2
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attitude that students are expected to learn). An institution's governance shall give
faculty a formal role in the institution's decision-making process. A student enrolled
in the program shall not serve as an instructor, administrator, officer or director of the
school. V

{5} (7) Faculty.

The faculty shall be qualified and sufficient in number to achieve the objectives of the
institution. A "qualified" faculty member is a person who possesses either a
credential generally recognized in the field of instruction or a degree, professional
license, or credential at least equivalent to the level of instruction being taught or
evaluated. The institution shall have a formal ongoing faculty development process
that will enable it to fulfill its mission and objectives.

{6} (8) Admission and promotion standards.

The institution shall have and adhere to standards governing admission
requirements and student selection and promotion that are consistent with the
institution's mission and objectives. The institution shall document that its admitted
students generally meets entrance requirements equivalent to those utilized by U.S.
and Canadian medical schools, including an appropriate background check of all
applicants admitted to the institution.

£ (9) Financial Resources.

The institution shall possess sufficient financial resources to accomplish its mission
and objectives. Pressure for institutional self-financing must not compromise the
educational mission of the institution nor cause it to enroll more students than its
total resources can accommodate.

(8) (10) Facilities.

The institution shall have, or have access to, facilities, laboratories, equipment and
library resources that are sufficient to support the educational programs offered by
the institution and to enable it to fulfill its mission and objectives. If an institution
utilizes affiliated institutions to provide clinical instruction, the institution shall be fully
responsible for the conduct and quality of the educational program at those affiliated
institutions.
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{93-(11) Quality Assurance System.

If the institution provides patient care, it shall have a formal system of quality
assurance for its patient care program.

46} (12) Records.

The institution shall maintain and make available for inspection any records that
relate to the institution's compliance with this section for at least five years, except,
however, that student transcripts shall be retained indefinitely.

4 (13) Branch Campuses.

(A) An institution with more than one campus shall have written policies and
procedures governing the division and sharing of administrative and teaching
responsibilities between the central administration and faculty, and the
administration and faculty at the other locations. These policies shall be
consistent with the institution's mission and objectives. The institution shall be
fully responsible for the conduct and quality of the educational program at
these sites. If an institution operates a branch campus located within the
United States or Canada, instruction received at that branch campus shall be
deemed to be instruction received and evaluated at that institution. For
purposes of this section, the term "branch campus" means a site other than
the main location of the institution but does not include any hospital at which
only clinical instruction is provided.

(B) For purposes of this section, an institution shall disclose any affiliation or other
relationship that it has with another institution in which either institution
aqgrees to grant a doctor of medicine degree or its equivalent to students of
the other institution who complete coursework at the affiliated institution.

(14) Evaluation of Program Effectiveness

An institution shall collect and use a variety of outcome data to demonstrate the
extent to which it is meeting its educational program objectives. For purposes of this
subsection, “outcome data” means specific and measurable outcome-based

4
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performance measures of knowledge, skills, attitudes, and values (for example,
measures of academic progress, program completion rates, performance of
graduates in residency training and on licensing and certification examinations). _.

(c) The division board may, on its own or at the request of an institution, determine
whether that institution meets the requirements of subsections (a) and (b). The division
board shall have the sole discretion to determine whether a site visit is necessary in
order to verify the accuracy and completeness of the data provided and to conduct an
in-depth review of the program to determine whether the institution is in compliance with
this regulation.

(d) An institution's failure to provide requested data regarding its educational program or
to cooperate with a site team shall be grounds for disapproval of its educational
program. '

(e) If the division board determines that a site visit is necessary, it shall appoint a site
inspection team to conduct a comprehensive, qualitative onsite inspection and review of
all aspects of the institution's operations to determine whether the institution complies
with the requirements of subsections (a) and (b).

The fee for a site visit is all reasonable costs incurred by the board staff and the site
team, payable in estimated form in advance of the site visit. If the cost of the site visit
exceeds the amount previously paid, the board shali bill the institution for the remaining
amount and shall not take action to determine the institution's equivalency until such
time as the full amount has been paid. If the amount paid exceeds the actual costs
incurred, the board shall remit the difference to the institution within 60 days.

The site team shall prepare and submit to the divisien board a report that includes

(1) Its findings regarding the institution's compliance with the requirements of the law
and this regulation;

(2) ts assessment of the quality of the institution as a whole and the quality of the
institution's educational program, including any deficiencies; and

(3) Its recommendation whether or not the institution's resident course of instruction
leading to an M.D. degree should be deemed equivalent to that required by Sections
2089 and 2089.5 of the code, including a recommendation regarding the correction
of any deficiencies identified in the report. A copy of the report shall be provided to
the institution, which shall have 60 days following the date of the report in which to
respond to board staff as to any errors of fact or erroneous findings.
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(f) If an institution wishes to retain the divisien's board’s determination that its resident
course of instruction leading to an M.D. degree is equivalent to that required by
Sections 2089 and 2089.5 of the code, or if it is currently being evaluated for such
equivalency, it shall do the following:

(1) It shall notify the division board in writing no later than 30 days after making any
change in the following:

(A) Location including addition or termination of any branch campus;

(B) Mission, purposes or objectives;
(C) Change of name;

(D) Any major change in curriculum_including but not limited to, a change that
would affect its focus, design, requirements for completion, or mode of delivery,
or other circumstance that would affect the institution's compliance with
subsections (a) and (b).

(E) Shift or change in control. A "shift or change in control" means any change in
the power or authority to manage, direct or influence the conduct, policies, and
affairs of the institution from one person or group of people to another person or
group of people, but does not include the replacement of an individual
administrator with another natural person if the owner does not transfer any
interest in, or relinquish any control of, the institution to that person.

(F) An increase in its entering enroliment above 10% of the current enrollment or
15 students in one year, whichever is less, or 20% in three years.

(2) Every seven years, it shall submit documentation sufficient to establish that it
remains in compliance with the requirements of this section and of Sections 2089
and 2089.5 of the code.

(g) The documentation submitted pursuant to subsection (f)(2) shall be reviewed by the
division board or its designee to determine whether the institution remains in
compliance with the requirements of these regulations and of Sections 2089 and 2089.5
of the code. The board may require a site visit as part of this review. It may also require
a site visit at any other time during the seven-year period if it becomes aware of
circumstances that warrant a site visit, including any change described in subsection (f).

6
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{(h) The division board may at any time withdraw its determination of equivalence when
any of the following occur:

(1) an An institution is no longer in compliance with this section;

(2) The institution submits false or misleading information or documentation regarding

its compliance with this section;

(3) Institution officials submit fraudulent documentation concerning a former student’s
medical curriculum: or

(4) The institution permits students to engage in clinical training in California facilities
that do not satisfy the requirements of section 2089.5{c) and (d} and, where applicable,
section 1327.

Prior to withdrawing its determination of equivalence, the division board shall send the
institution a written notice of its intent to withdraw its determination of equivalence,
identifying those deficiencies upon which it is proposing to base the withdrawal and
giving the institution 120 days from the date of the notice within which to respond to the
notice. The divisien board shall have the sole discretion to determine whether a site
visit is necessary in order to ascertain the institution's compliance with this section. The
division board shall notify the institution in writing of its decision and the basis for that
decision.

(i) The division board may evaluate any institution described in subsection (a)(1) to
determine its continued compliance with Sections 2089 and 2089.5 of the code if, in its
sole discretion, the division board has reason to believe that the institution may no
longer be in compliance.

Note: Authority cited: Section 2018, Business and Professions Code. Reference:
Sections 2018, 2089, 2089.5, 2102 and 2103, Business and Professions Code.
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AGENDA ITEM 14

ADDENDUM
MEDICAL BOARD STAFF REPORT
DATE REPORT ISSUED: May 8, 2009
ATTENTION: Medical Board of California
SUBJECT: International Medical School Regulations
STAFF CONTACT: Deborah Pellegrini, Chief

Attached is a revised copy of Section 1314.1 of Title 16 of the California Code of Regulations
for your review on May 8, 2009. The attached proposed version dated April 23, 2009 contains
new proposed modifications that further refines the language that differentiates subsection (a)(1)
medical schools from subsection (a)(2) medical schools.

When Section 1314.1 was drafted, staff intended subsection (a)(1) to encompass the vast
majority of the world’s medical schools whose purpose is to educate the citizens of their own
country to practice medicine in those countries. As Section 1314.1 (a)(1) was drafted in 2003,
language was included for “government owned and operated” medical schools only, given the
difficulty in trying to differentiate between the various types of medical schools. However, the
world’s traditional medical schools educating their own citizens are not all government owned
and operated. For example, India’s and Pakistan’s medical schools may be government owned
or private, run by societies or trusts. Philippine medical schools are either government-owned or
owned and operated by religious orders with government approval. This change would clarify
staffs’ intent.

Please use the attached version of Section 1314.1 in place of the April 9, 2009 version that was
bound into your meeting packet. Thank you.



MEDICAL BOARD OF CALIFORNIA
International Medical Schools
Specific Language of Proposed Changes
Draft—4/23/09

Amend section 1314.1 in Article 4 of Chapter 1, Division 13, Title 16 Cal. Code
Regs. to read as follows:

§ 1314.1. International Medical Schools.

(a) For purposes of Article 5 of Chapter 5 of Division 2 of the code (commencing with
Section 2100), a medical school's resident course of instruction that leads to an M.D.
degree shall be deemed equivalent to that required by Sections 2089 and 2089.5 of the
code if the medical school offers the curriculum and clinical instruction described in
those sections and meets one of the following:

(1) The medical school is owned and operated by the government of the country
in which it is located or by a bona fide nonprofit institution reqistered with or
othermse approved bv the countrv in WhICh itis domICIled the—ee&n%ry—rs—a

medlcal school is a component of a unlverSItv offennq other qraduate and

professional degree programs that contribute to the academic environment of
the medical school, and the medical school's primary purpose is educating its
own citizens to practice medicine in that country; or

(2) the medical school is chartered by the jurisdiction in which it is domiciled, the
primary purpose of the medical school program is to educate non-citizens to practice
medicine in other countries, and the medical school meets the standards set forth in
subsection (b) below.

(b)(1) Mission and Objectives.

The institution shall have a clearly stated written purpose or mission statement and
objectives that include:

(A) The institution's broad expectations concerning the education students will
receive;

(B) The role of research as an integral component of its mission, including the
importance, nature, objectives, processes and evaluation of research in medical
education including its application to patient care and-practice; and
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(C) Teaching, patient care, and service to the community.

The institution shall have institutional objectives that are consistent with preparing
graduates to provide competent medical care.

(2) Organization.

The institution shall be organized as a definable academic unit responsible for a
resident educational program that leads to the M.D. degree. The manner in which
the institution is organized shall be set forth in writing.

(3) Curriculum.

The structure and content of the educational program shall provide an adequate
foundation in the basic and clinical sciences and shall enable students to learn the
fundamental principles of medicine, to acquire critical judgment skills, and to use
those principles and skills to provide competent medical care. The objectives of the
educational program shall state, in outcome-based terms, what students are
expected to learn. When an institution provides clinical clerkships at multiple
teaching sites, the institution shall demonstrate comparability of educational
experiences for all students across instructional sites.

(4) Clinical Oversight

The institution shall have a system with central oversight to assure that the faculty
define the types of patients and clinical conditions that students must encounter, the
appropriate clinical setting for the educational experiences, and the expected level of
student responsibility. The system shall ensure that the faculty monitor and verify
student experience and modify it as necessary to ensure that the objectives of the
clinical education program will be met.

(5) Professionalism

The learning environment shall promote the development of appropriate professional
aftributes in medical students. The institution shall define the professional attributes it
expects students to develop, in the context of the institution’s mission and of
promoting the safe practice of medicine.

{4} (6) Governance.



The administrative and governance system shall allow the institution to accomplish
its objectives (i.e. its statements of the items of knowledge, skills, behavior and
attitude that students are expected to learn). An institution's governance shall give
faculty a formal role in the institution's decision-making process. A student enrolled
in the program shall not serve as an instructor, administrator, officer or director of the
school.

) (7) Faculty.

The faculty shall be qualified and sufficient in number to achieve the objectives of the
institution. A "qualified" faculty member is a person who possesses either a
credential generally recognized in the field of instruction or a degree, professional
license, or credential at least equivalent to the level of instruction being taught or
evaluated. The institution shall have a formal ongoing faculty development process
that will enable it to fulfill its mission and objectives.

{6) (8) Admission and promotion standards.

The institution shall have and adhere to standards governing admission
requirements and student selection and promotion that are consistent with the
institution's mission and objectives. The institution shall document that its admitted
students generally meets entrance requirements equivalent to those utilized by U.S.
and Canadian medical schools, including an appropriate background check of all
applicants admitted to the institution.

€A (9) Financial Resources.

The institution shall possess sufficient financial resources to accomplish its mission
and objectives. Pressure for institutional self-financing must not compromise the
educational mission of the institution nor cause it to enroll more students than its
total resources can accommodate.

£8) (10) Facilities.

The institution shall have, or have access to, facilities, laboratories, equipment and
library resources that are sufficient to support the educational programs offered by

- the institution and to enable it to fulfill its mission and objectives. If an institution
utilizes affiliated institutions to provide clinical instruction, the institution shall be fully
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responsible for the conduct and quality of the educational program at those affiliated
institutions.

{9)-(11) Quality Assurance System.

If the institution provides patient care, it shall have a formal system of quality
assurance for its patient care program.

“0) (12) Records.

The institution shall maintain and make available for inspection any records that
relate to the institution's compliance with this section for at least five years, except,
however, that student transcripts shall be retained indefinitely.

41 (13) Branch Campuses.

(A) An institution with more than one campus shall have written policies and
procedures governing the division and sharing of administrative and teaching
responsibilities between the central administration and faculty, and the
administration and faculty at the other locations. These policies shall be
consistent with the institution's mission and objectives. The institution shall be
fully responsible for the conduct and quality of the educational program at
these sites. If an institution operates a branch campus located within the
United States or Canada, instruction received at that branch campus shall be
deemed to be instruction received and evaluated at that institution. For
purposes of this section, the term "branch campus" means a site other than
the main location of the institution but does not include any hospital at which
only clinical instruction is provided.

(B) For purposes of this section, an institution shall disclose any affiliation or other
relationship that it has with another institution in which either institution
agrees to grant a doctor of medicine degree or its equivalent to students of
the other institution who complete coursework at the affiliated institution.

(14) Evaluation of Program Effectiveness

An institution shall collect and use a.variety of outcome data to demonstrate the
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extent to which it is meeting its educational program objectives. For purposes of this

subsection, “outcome data” means specific and measurable outcome-based
performance measures of knowledge, skills, attitudes, and values (for example,
measures of academic progress, program completion rates, performance of
graduates in residency training and on licensing and certification examinations). .

(c) The division board may, on its own or at the request of an institution, determine
whether that institution meets the requirements of subsections (a) and (b). The division
board shall have the sole discretion to determine whether a site visit is necessary in

order to verify the accuracy and completeness of the data provided and to conduct an
in-depth review of the program to determine whether the institution is in compliance with
this regulation.

(d) An institution's failure to provide requested data regarding its educational program or

to cooperate with a site team shall be grounds for disapproval of its educational
program.

(e) If the division board determines that a site visit is necessary, it shall appoint a site

inspection team to conduct a comprehensive, qualitative onsite inspection and review of

all aspects of the institution's operations to determine whether the institution complies
with the requirements of subsections (a) and (b).

The fee for a site visit is all reasonable costs incurred by the board staff and the site
team, payable in estimated form in advance of the site visit. If the cost of the site visit
exceeds the amount previously paid, the board shall bill the institution for the remaining
amount and shall not take action to determine the institution's equivalency until such
time as the full amount has been paid. If the amount paid exceeds the actual costs
incurred, the board shall remit the difference to the institution within 60 days.

The site team shall prepare and submit to the divisien board a report that includes

(1) Its findings regarding the institution's compliance with the requirements of the law
and this regulation;

(2) Its assessment of the quality of the institution as a whole and the quality of the
institution's educational program, including any deficiencies; and

(3) Its recommendation whether or not the institution's resident course of instruction
leading to an M.D. degree should be deemed equivalent to that required by Sections
2089 and 2089.5 of the code, including a recommendation regarding the correction
of any deficiencies identified in the report. A copy of the report shall be provided to
the institution, which shall have 60 days following the date of the report in which to
respond to board staff as to any errors of fact or erroneous findings.
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(f) If an institution wishes to retain the divisien's board’s determination that its resident
course of instruction leading to an M.D. degree is equivalent to that required by
Sections 2089 and 2089.5 of the code, or if it is currently being evaluated for such
equivalency, it shall do the following:

(1) It shall notify the divisien board in writing no later than 30 days after making any
change in the following:

(A) Location including addition or termination of any branch campus;

(B) Mission, purposes or objectives;
(C) Change of name;

(D) Any maijor change in curriculum, including but not limited to, a change that
would affect its focus, design, requirements for completion, or mode of delivery,
or other circumstance that would affect the institution's compliance with
subsections (a) and (b).

(E) Shift or change in control. A "shift or change in control" means any change in
the power or authority to manage, direct or influence the conduct, policies, and
affairs of the institution from one person or group of people to another person or
group of people, but does not include the replacement of an individual
administrator with another natural person if the owner does not transfer any
interest in, or relinquish any control of, the institution to that person.

(F) An increase in its entering enroliment above 10% of the current enrollment or
15 students in one year, whichever is less, or 20% in three years.

(2) Every seven years, it shall submit documentation sufficient to establish that it
remains in compliance with the requirements of this section and of Sections 2089
and 2089.5 of the code.

(9) The documentation submitted pursuant to subsection (f)(2) shall be reviewed by the
division board or its designee to determine whether the institution remains in
compliance with the requirements of these regulations and of Sections 2089 and 2089.5
of the code. The board may require a'site visit as part of this review. It may also require
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a site visit at any other time during the seven-year period if it becomes aware of
circumstances that warrant a site visit, including any change described in subsection (f).
(h) The division board may at any time withdraw its determination of equivalence when
any of the following occur:

(1) an An institution is no longer in compliance with this section;

(2) _The institution submits false or misleading information or documentation regarding
its compliance with this section;

(3) Institution officials submit fraudulent documentation concerning a former student’s
medical curriculum; or

(4) The institution permits students to engage in clinical training in California facilities
that do not satisfy the requirements of section 2089.5(c) and (d) and, where applicable,
section 1327.

Prior to withdrawing its determination of equivalence, the division board shall send the
institution a written notice of its intent to withdraw its determination of equivalence,
identifying those deficiencies upon which it is proposing to base the withdrawal and
giving the institution 120 days from the date of the notice within which to respond to the
notice. The division board shall have the sole discretion to determine whether a site
visit is necessary in order to ascertain the institution's compliance with this section. The
division board shall notify the institution in writing of its decision and the basis for that
decision.

(i) The division board may evaluate any institution described in subsection (a)(1) to
determine its continued compliance with Sections 2089 and 2089.5 of the code if, in its
sole discretion, the division board has reason to believe that the institution may no
longer be in compliance.

Note: Authority cited: Section 2018, Business and Professions Code. Reference:
Sections 2018, 2089, 2089.5, 2102 and 2103, Business and Professions Code.
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Medical Board of California
Tracker - Legislative Bill File

4/30/2009
BILL AUTHOR TITLE STATUS POSITION AMENDED
AB 175 Galgiani Telemedicine: Optometrists Asm Approps.  Staff Rec: Support 4/21/2009
AB 245 Ma Disclosure Verification Asm. Approps. Ex Com: Watch 4/27/2009

Staff Rec: Oppose
AB 252 Carter Cosmetic surgery: employment of physicians Asm. Floor Ex Com: Watch
Staff Rec: Support

AB 356 Fletcher Radiological Technology: physician assistants ~Asm. Approps.  Staff Rec: Support 4/23/2009

AB 526 Fuentes Public Protection and Physician Health Program Act of 2009 ~ Asm. Approps. Ex Com: Watch 4/16/2009
Staff Rec: Neutral
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AB 832 Jones

AB 933 Fong
AB 977 Skinner

AB 1116 Carter

AB 1310 Hernandez Healing Arts: database

AB 1458 Davis

Medical Board of California
Tracker - Legislative Bill File
4/30/2009

TITLE STATUS POSITION AMENDED

Clinic Licensing: Workgroup Asm. Approps. Ex Com: Watch - 4/22/2009

Staff Rec: Support if amended

Workers' Compensation: utilization review Asm. Insur. (5/6) Staff Rec: Support
Pharmacists: Protocols with Physicians Asm. B&P (5/5) Staff Rec: Watch 4/23/2009

Cosmetic Surgery: physical examination prior to surgery ~ Asm. Health (5/5) Ex Com: Oppose

Staff Rec: Support
Asm. Approps. (4/29) Staff Rec: Support if amended ~ 4/2/2009
Drugs: adverse events: reporting Asm. Approps.  Staff Rec: Support 4/15/2009
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Tracker - Legislative Bill File
4/30/2009

BILL AUTHOR TITLE STATUS POSITION AMENDED

SB 674 Negrete McLeod Outpatient settings/Advertising Sen. Approps. (5/4) Ex Com: Support if amended ~ 4/28/2009
Staff Rec: Support







MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 120
Author: Hayashi
Bill Date: April 13, 2009, amended
Subject: Peer Review: 809 sections
Sponsor: California Medical Association

STATUS OF BILL:

This bill is currently in the Assembly Business and Professions Committee and is
set for hearing on May 5, 2009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill declares the importance of external per review in California. This bill
addresses only Business and Professions Code section 809. The bill does not include the
areas of peer review that are directly related to the Medical Board (Board).

ANALYSIS:

This bill addresses the 809 sections of the Business and Professions Code. This

bill would revise the hearing process pertaining to peer review cases. The provisions in

this bill attempt to change and revise portions of the peer review process but they do not
directly affect the Board.

FISCAL: None to the Board

POSITION: Staff Recommendation: Watch

March 18, 2009



AMENDED IN ASSEMBLY APRIL 13, 2009
AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 120

Introduced by Assembly Member Hayashi

January 15, 2009

An act to amend Sections 809, 809.2, and 809.3 of, and to add
Sections 809.04, 809.07, and 809.08 to, the Business and Professions
Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 120, as amended, Hayashi. Healing arts: peer review.

Existing law provides for the professional review of specified healing
arts licentiates through a peer review process conducted by peer review
bodies, as defined.

This bill would encourage a peer review body of a health care facility
to obtain external peer review, as defined, for the evaluation or
investigation of an applicant, privilege holder, or member of the medical
staff of the facility in specified circumstances.

This bill would require a peer review body to respond to the request
of another peer review body and produce the records requested
concerning a licentiate under review. The bill would specify that the
records produced pursuant to this provision are not subject to discovery,
evidenee-inra-etvil-aetion as specified.

Existing law requires the governing body of acute care hospitals to
give great weight to the actions of peer review bodies and authorizes
the governing body to direct the peer review body to investigate in
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AB 120 —2—

specified instances. Where the peer review body fails to take action in
response to that direction, existing law authorizes the governing body
to take action against a licentiate.

This bill would prohibit a member of a medical or professional staff
from being required to alter or surrender staff privileges, status, or
membership solely due to the termination of a contract between that
member and a health care facility. The bill would specify that a peer
review body is entitled to review and make recommendations to the
governing body of a health care facility regarding the quality
implications of the selection, performance evaluation, and any change
in the retention or replacement of licensees with whom the facility has
a contract and would prohibit the governing body from unreasonably
withholding approval of those recommendations, as specified.

Existing law provides various due process rights for licentiates who
are the subject of a final proposed disciplinary action of a peer review
body, including authorizing a licensee to request a hearing concerning
that action. Under existing law, the hearing must be held before either
an arbitrator mutually acceptable to the licensee and the peer review
body or a panel of unbiased individuals, as specified. Existing law
* prohibits a hearing officer presiding at a hearing held before a panel
from, among other things, gaining direct financial benefit from the
outcome.

This bill would give the licensee the choice of having the hearing
before a mutually acceptable arbitrator or a panel of unbiased
individuals. The bill would require the hearing officer presiding at a
hearing before a panel to meet certain requirements and to disclose all
actual and potential conflicts. The bill would specify that the hearing
officer is entitled to determine the procedure for presenting evidence
and argument and would give the hearing officer authority to make all
rulings pertaining to law, procedure, or the admissibility of evidence.

Existing law gives parties at the hearing certain rights, including the
right to present and rebut evidence. Existing law requires the peer review
body to adopt written provisions governing whether a licensee may be
represented by an attorney.

This bill would give both parties the right to be represented by an
attorney, except as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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—3— AB 120
The people of the State of California do enact as follows:

SECTION 1. Section 809 of the Business and Professions Code
is amended to read:

809. (a) The Legislature hereby finds and declares the
following:

(1) In 1986, Congress enacted the Health Care Quality
Improvement Act of 1986 (Chapter 117 (commencing with Section
11101) Title 42, United States Code), to encourage physicians to
engage in effective professional peer review, but giving each state
the opportunity to “opt-out” of some of the provisions of the federal
act.

(2) Because of deficiencies in the federal act and the possible
adverse interpretations by the courts of the federal act, it is
preferable for California to “opt-out” of the federal act and design
its own peer review system.

(3) Peer review, fairly conducted, is essential to preserving the
highest standards of medical practice.

(4) It is essential that California’s peer review system generate
a culture of trust and safety so that health care practitioners will
participate robustly in the process by engaging in critically
important patient safety activities, such as reporting incidents they
believe to reflect substandard care or unprofessional conduct and
serving on peer review, quality assurance, and other committees
necessary to protect patients.

(5) Itis the policy of the state that evaluation, corrective action,
or other forms of peer review only be conducted for patient safety
and the improvement of quality patient care.

(6) Peer review that is not conducted fairly results in harm both
to patients and healing arts practitioners by wrongfully depriving
patients of their ability to obtain care from their chosen practitioner
and by depriving practitioners of their ability to care for their
patients, thereby limiting much needed access to care.

(7) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

(8) To protect the health and welfare of the people of California,
it is the policy of the State of California to exclude, through the
peer review mechanism as provided for by California law, those
healing arts practitioners who provide substandard care or who
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AB 120 —4—

engage in professional misconduct, regardless of the effect of that
exclusion on competition.

(9) It is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an ongoing
basis, and with an emphasis on early detection of potential quality
problems and resolutions through informal educational
interventions. It is further the intent of the Legislature that peer
review bodies be actively involved in the measurement, assessment,
and improvement of quality and that there be appropriate oversight
by the peer review bodies to ensure the timely resolution of issues.

(10) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be included
in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to
governing body approval, which approval shall not be withheld
unreasonably.

(11) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
practitioners shall apply in lieu of Chapter 117 (commencing with
Section 11101) of Title 42 of the United States Code, because the
laws of this state provide a more careful articulation of the
protections for both those undertaking peer review activity and
those subject to review, and better integrate public and private
systems of peer review. Therefore, California exercises its right
to opt out of specified provisions of the Health Care Quality
Improvement Act relating to professional review actions, pursuant
to Section 11111(c)(2)(B) of Title 42 of the United States Code.
This election shall not affect the availability of any immunity under
California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national data bank established pursuant to Subchapter
II (commencing with Section 11131) of Chapter 117 of Title 42
of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “healing arts practitioner” or “licentiate” means a
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physician and surgeon, podiatrist, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist; and “peer
review body” means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee
of the peer review body.

SEC.2. Section 809.04 is added to the Business and Professions
Code, to read:

809.04. (a) It is the public policy of the state that licentiates
who may be providing substandard care be subject to the peer
review hearing and reporting process set forth in this article.

(b) To ensure that the peer review process is not circumvented,
a member of a medical or professional staff, by contract or
otherwise, shall not be required to alter or surrender staff privileges,
status, or membership solely due to the termination of a contract
between that member and a health care facility.

(c) The peer review body of a health care facility shall be entitled
to review and make recommendations to the governing body of
the facility regarding the quality implications of the selection,
performance evaluation, and any change in the retention or
replacement of licentiates with whom the health care facility has
a contract. The governing body shall not unreasonably withhold
approval of those recommendations.

(d) This section shall not impair a governing body’s ability to
take action against a licentiate pursuant to Section 809.05.

SEC. 3. Section 809.07 is added to the Business and Professions
Code, to read:

809.07. (a) It is the policy of the state that in certain
circumstances, external peer review may be necessary to promote
and protect patient care in order to eliminate perceived bias, obtain
needed medical expertise, or respond to other particular
circumstances.

(b) A peer review body is encouraged to obtain external peer
review for the evaluation or investigation of an applicant, privilege
holder, or member of the medical staff in the following
circumstances:

(1) Committee or department reviews that could affect—an
individual’s a licentiate ’s membership or privileges do not provide
a sufficiently clear basis for action or inaction.

(2) No current medical staff member can provide the necessary
expertise in the clinical procedure or area under review.
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(3) To promote impartial peer review.

(4) Upon the reasonable request of the licentiate.

(c) Under no circumstances may any organization external to
the peer review body that provides quality improvement activities
perform any activities at the health care facility without the
concurrence of and input from the peer review body.

(d) For purposes of this section, the following definitions apply:

(1) “Peer review body” has the meaning provided in paragraph
(1) of subdivision (a) of Section 805.

(2) “External peer review” means peer review provided by an
external objective organization engaged in quality improvement
activities that has the ability to perform review by licentiates who
are not members of the peer review body.

SEC. 4. Section 809.08 is added to the Business and Professions
Code, to read:

809.08. (a) The Legislature hereby finds and declares that the
sharing of information between peer review bodies is essential to
protect the public health.

(b) A peer review body shall respond to the request of another
peer review body and produce the records requested concerning
a licentiate under review to the extent not otherwise prohibited by
state or federal law. The records produced pursuant to this section

shall not be sub) ect to djscovery—a-s&bptwﬁa—efa—sabpeeﬂa-dﬁees

the extent provzded in Sectlon 11 5 ¥ of the Evzdence Code The
peer review body responding to the request shall be entitled to all
other confidentiality protections and privileges otherwise provided
by law as to the information and records disclosed pursuant to this
section.

SEC. 5. Section 809.2 of the Business and Professions Code
1s amended to read:

809.2. If a licentiate timely requests a hearing concerning a
final proposed action for which a report is required to be filed
under Section 805, the following shall apply:

(a) The hearing shall be held before a trier of fact, and the
licentiate shall have the choice of hearing by either of the
following:

(1) An arbitrator or arbitrators selected by a process mutually
acceptable to the licentiate and the peer review body.
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(2) A panel of unbiased individuals who shall gain no direct
financial benefit from the outcome, who have not acted as an
accuser, investigator, factfinder, or initial decisionmaker in the
same matter, and which shall include, where feasible, an individual
practicing the same specialty as the licentiate.

(b) (1) If a hearing officer is selected to preside at a hearing
held before a panel, the hearing officer shall gain no direct financial
benefit from the outcome, shall disclose all actual and potential
conflicts of interest, shall not act as a prosecuting officer or
advocate, and shall not be entitled to vote. The hearing officer
shall also meet both of the following requirements:

(A) Bemutually acceptable to the licentiate and the peer review
body. If the licentiate and peer review body are unable to agree,
they shall utilize the services of the American Arbitration
Association or other mutually agreed upon dispute resolution
organization.

(B) Be an attorney licensed to practice law in the State of
California and qualified to preside over a quasi-judicial hearing.
Attorneys from a firm utilized by the hospital, the medical staff,
or the involved licentiate within the preceding two years shall not
be eligible.

(2) The hearing officer shall endeavor to ensure that all parties
maintain proper decorum and have a reasonable opportunity to be
heard and present all relevant oral and documentary evidence. The
hearing officer shall be entitled to determine the order of, or
procedure for, presenting evidence and argument during the hearing
and shall have the authority and discretion to make all rulings on
questions pertaining to matters of law, procedure, or the
admissibility of evidence. The hearing officer shall also take all
appropriate steps to ensure a timely resolution of the hearing, but
may not terminate the hearing process.

(c) The licentiate shall have the right to a reasonable opportunity
to voir dire the panel members and any hearing officer, and the
right to challenge the impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing officer
shall be ruled on by the presiding officer, who shall be the hearing
officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the
licentiate’s expense any documentary information relevant to the
charges which the peer review body has in its possession or under
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its control, as soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have the right
to inspect and copy at the peer review body’s expense any
documentary information relevant to the charges which the
licentiate has in his or her possession or control as soon as
practicable after receipt of the peer review body’s request. The
failure by either party to provide access to this information at least
30 days before the hearing shall constitute good cause for a
continuance. The right to inspect and copy by either party does
not extend to confidential information referring solely to
individually identifiable licentiates, other than the licentiate under
review. The arbitrator or presiding officer shall consider and rule
upon any request for access to information, and may impose any
safeguards the protection of the peer review process and justice
requires.

(e) When ruling upon requests for access to information and
determining the relevancy thereof, the arbitrator or presiding officer
shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to
support or defend the charges.

(2) The exculpatory or inculpatory nature of the information
sought, if any.

(3) The burden imposed on the party in possession of the
information sought, if access is granted.

(4) Any previous requests for access to information submitted
or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists
of witnesses expected to testify and copies of all documents
expected to be introduced at the hearing. Failure to disclose the
identity of a witness or produce copies of all documents expected
to be produced at least 10 days before the commencement of the
hearing shall constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties
or by the arbitrator or presiding officer on a showing of good cause.

(h) A hearing under this section shall be commenced within 60
days after receipt of the request for hearing, and the peer review
process shall be completed within a reasonable time, after a
licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges, unless the arbitrator
or presiding officer issues a written decision finding that the
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licentiate failed to comply with subdivisions (d) and (e) in a timely
manner, or consented to the delay.

SEC. 6. Section 809.3 of the Business and Professions Code
is amended to read:

809.3. (a) During a hearing concerning a final proposed action
for which reporting is required to be filed under Section 805, both
parties shall have all of the following rights:

(1) To be provided with all of the information made available
to the trier of fact.

(2) To have a record made of the proceedings, copies of which
may be obtained by the licentiate upon payment of any reasonable
charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator
or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing.

(6) To be represented by an attorney of the party’s choice at the
party’s expense, subject to subdivision (c).

(b) The burden of presenting evidence and proof during the
hearing shall be as follows:

(1) The peer review body shall have the initial duty to present
evidence which supports the charge or recommended action.

(2) Initial applicants shall bear the burden of persuading the
trier of fact by a preponderance of the evidence of their
qualifications by producing information which allows for adequate
evaluation and resolution of reasonable doubts concering their
current qualifications for staff privileges, membership, or
employment. Initial applicants shall not be permitted to introduce
information not produced upon request of the peer review body
during the application process, unless the initial applicant
establishes that the information could not have been produced
previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer
review body shall bear the burden of persuading the trier of fact
by a preponderance of the evidence that the action or
recommendation is reasonable and warranted.

(c) No peer review body shall be represented by an attorney if
the licentiate is not so represented, except dental professional
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1 society peer review bodies may be represented by an attorney,
2 even if the licentiate declines to be represented by an attorney.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 175
Author: Galgiani
Bill Date: April 21, 2009, amended
Subject: Telemedicine: optometrists
Sponsor: Author
STATUS OF BILL:

This bill passed out of the Assembly Business and Professions Committee on
consent and was referred to the Assembly Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill further defines “telephthalmology and teledermatology by store and
forward.”

ANALYSIS:

Under current law, “teleophthalmology and teledermatology by store and
forward” under the Medi-Cal program is defined as asynchronous transmission of
medical information to be reviewed at a later time by a physician at a distant site who is
trained in ophthalmology or dermatology. This information is reviewed by a physician

without the patient present.

This bill would allow optometrists to perform telemedicine within their scope of
practice.

This bill would specify that in the case that a reviewing optometrist identifies a
disease or condition requiring consultation or referral, that consultation or referral must
be with an appropriate physician or ophthalmologist.

FISCAL: None to the Board

POSITION: Staff Recommendation: Support

April 25, 2009



AMENDED IN ASSEMBLY APRIL 21, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 175

Introduced by Assembly Member Galgiani
(Principal coauthor: Senator Florez)
(Coauthors: Assembly Members FomBerryhill-and¥ulter Tom
Berryhill, Block, Fuller, and Monning)
(Coauthor: Senator Maldonado)

January 29, 2009

An act to amend Section 14132.725 of the Welfare and Institutions
Code, relating to telemedicine.

LEGISLATIVE COUNSEL’S DIGEST

AB 175, as amended, Galgiani. Medical telemedicine: optometrists.

Existing law, the Medical Practice Act, regulates the practice of
telemedicine, defined as the practice of health care delivery, diagnosis,
consultation, treatment, transfer of medical data, and education using
interactive audio, video, or data communications.

Existing law, until January 1, 2013, authorizes “teleophthalmology
and teledermatology by store and forward” under the Medi-Cal program,
to the extent that federal financial participation is available. Existing
law defines “teleophthalmology and teledermatology by store and
forward” as an asynchronous transmission of medical information to
be reviewed at a later time by a physician at a distant site who is trained
in ophthalmology or dermatology, where the physician at the distant
site reviews the medical information without the patient being present
in real time.

This bill would expand the definition of “teleophthalmology and
teledermatology by store and forward” to include an asynchronous
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transmission of medical information to be reviewed at a later time, for

teleophthalmology, by-an a licensed optometrist-trained—to—diagnose
and-treat-eye-diseases.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 14132.725 of the Welfare and Institutions
Code is amended to read:

14132.725. (a) Commencing July 1, 2006, to the extent that
federal financial participation is available, face-to-face contact
between a health care provider and a patient shall not be required
under the Medi-Cal program for teleophthalmology and
teledermatology by store and forward. Services appropriately
provided through the store and forward process are subject to
billing and reimbursement policies developed by the department.

(b) For purposes of this section, “teleophthalmology and
teledermatology by store and forward” means an asynchronous
transmission of medical information to be reviewed at a later time
by a physician at a distant site who is trained in ophthalmology or
dermatologyﬂr or, for teleophthalmology, by an optometrist-trained

who is licensed pursuant to
Chapter 7 (commencing with Section 3000) of Division 2 of the
Business and Professions Code, where the physician or optometrist
at the distant site reviews the medical information without the
patient being present in real time. A patient receiving
teleophthalmology or teledermatology by store and forward shall
be notified of the right to receive interactive communication with
the distant specialist physician or optometrist, and shall receive
an interactive communication with the distant specialist physician
or optometrist, upon request. If requested, communication with
the distant specialist physician or optometrist may occur either at
the time of the consultation, or within 30 days of the patient’s
notification of the results of the consultation. If the reviewing
optometrist identifies a disease or condition requiring consultation
or referral pursuant to Section 3041 of the Business and
Professions Code, that consultation or referral shall be with an
appropriate physician and surgeon or ophthalmologist, as
required.
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(¢c) Notwithstanding Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code,
the department may implement, interpret, and make specific this
section by means of all county letters, provider bulletins, and
similar instructions.

(d) On or before January 1, 2008, the department shall report
to the Legislature the number and type of services provided, and
the payments made related to the application of store and forward
telemedicine as provided, under this section as a Medi-Cal benefit.

(e) The health care provider shall comply with the informed
consent provisions of subdivisions (c) to (g), inclusive, of, and
subdivisions (i) and (j) of, Section 2290.5 of the Business and
Professions Code when a patient receives teleophthalmology or
teledermatology by store and forward.

(f) This section shall remain in effect only until January 1, 2013,
and as of that date is repealed, unless a later enacted statute, that
is enacted before January 1, 2013, deletes or extends that date.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 245
Author: Ma
Bill Date: April 27, 2009, amended
Subject: Disclosure Verification
Sponsor: Union of American Physicians and Dentists
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and has not been
sent for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require the Medical Board (Board) to verify the accuracy of the
information posted on its Website regarding enforcement actions or other items required to
be posted. This bill would require the Board to remove any expunged convictions within 30
days.

ANALYSIS:

Currently the Board is required to post on its Web site specified information
regarding license status, enforcement actions, and specified information reported to the
Board. This bill would require the Board to verify all of the information prior to posting it on
the website and would require the Board to remove information that is incorrect, inaccurate,
or unsubstantiated.

The Board would be required to verify that all of the biographical information on its
licensees is accurate. This bill would require the Board to establish a process for addressing
complaints received from licensees regarding inappropriate information posted by the Board.

The sponsor states the reason for the bill is due to 31 physicians members who had
false reports of medical discipline transmitted to the Board which caused damage to their
careers. This is 805 reporting, and to force the Board to verify those reports prior to posting
is against the public policy established in the peer review reporting laws. This issue should
be dealt with in the peer review bills.

FISCAL: Considerable, estimated at $1.3 million ongoing costs

POSITION: Executive Committee Recommendation: Watch
Staff Recommendation: Oppose

April 25, 2009



AMENDED IN ASSEMBLY APRIL 27, 2009
AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 245

Introduced by Assembly Member Ma

February 10, 2009

An act to amend Section 2027 of the Business and Professions Code,
relating to physicians and surgeons.

LEGISLATIVE COUNSEL’S DIGEST

AB 245, as amended, Ma. Physicians and surgeons.

Existing law, the Medical Practice Act, provides for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Existing law requires the board to post certain information
on the Internet regarding licensed physicians and surgeons, including,
but not limited to, felony convictions, certain misdemeanor convictions,
and whether or not the licensees are in good standing. Existing law
requires that certain information remain posted for 10 years and prohibits
the removal of certain other information.

This bill would require the board to verify the information posted
pursuant to those provisions, as specified, and would require the board
to immediately remove information discovered to be false and to remove
expunged misdemeanor or felony convictions within a specified period
of time. The bill would also require the board to ensure that the
biographical information posted on its Internet Web site regarding
licensees is accurate. The bill would also require the board to establish
a process for addressing complaints from licensees regarding the posting
of inappropriate information—and—would—make—the—board—tiable—for
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 2027 of the Business and Professions
Code is amended to read:

2027. (a) The board shall post on the Internet the following
information in its possession, custody, or control regarding licensed
physicians and surgeons:

(1) With regard to the status of the license, whether or not the
licensee is in good standing, subject to a temporary restraining
order (TRO), subject to an interim suspension order (ISO), or
subject to any of the enforcement actions set forth in Section 803.1.

(2) With regard to prior discipline, whether or not the licensee
has been subject to discipline by the board or by the board of
another state or jurisdiction, as described in Section 803.1.

(3) Any felony convictions reported to the board after January
3, 1991.

(4) All current accusations filed by the Attorney General,
including those accusations that are on appeal. For purposes of
this paragraph, “current accusation” shall mean an accusation that
has not been dismissed, withdrawn, or settled, and has not been
finally decided upon by an administrative law judge and the board
unless an appeal of that decision is pending.

(5) Any malpractice judgment or arbitration award reported to
the board after January 1, 1993.

(6) Any hospital disciplinary actions that resulted in the
termination or revocation of a licensee’s hospital staff privileges
for a medical disciplinary cause or reason.

(7) Any misdemeanor conviction that results in a disciplinary
action or an accusation that is not subsequently withdrawn or
dismissed.

(8) Appropriate disclaimers and explanatory statements to
accompany the above information, including an explanation of
what types of information are not disclosed. These disclaimers and
statements shall be developed by the board and shall be adopted
by regulation.
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(9) Any information required to be disclosed pursuant to Section
803.1.

(b) (1) From January 1, 2003, the information described in
paragraphs (1) (other than whether or not the licensee is in good
standing), (2), (4), (5), (7), and (9) of subdivision (a) shall remain
posted for a period of 10 years from the date the board obtains
possession, custody, or control of the information, and after the
end of that period shall be removed from being posted on the
board’s Internet Web site. Information in the possession, custody,
or control of the board prior to January 1, 2003, shall be posted
for a period of 10 years from January 1, 2003. Settlement
information shall be posted as described in paragraph (2) of
subdivision (b) of Section 803.1.

(2) The information described in paragraphs (3) and (6) of
subdivision (a) shall not be removed from being posted on the
board’s Internet Web site. Notwithstanding the provisions of this
paragraph, if a licensee’s hospital staff privileges are restored and
the licensee notifies the board of the restoration, the information
pertaining to the termination or revocation of those privileges, as
described in paragraph (6) of subdivision (a), shall remain posted
for a period of 10 years from the restoration date of the privileges,
and at the end of that period shall be removed from being posted
on the board’s Internet Web site.

(c) Notwithstanding subdivision (b), the board shall remove an
expunged misdemeanor or felony conviction posted pursuant to
this section within 30 days of receiving notice of the expungement.

(d) (1) Notwithstanding subdivision (b), the board shall verify
the accuracy of information posted pursuant to this section as of
January 1, 2010, and shall, by April 1, 2010, remove any
information that the board is unable to verify.

(2) On and after January 1, 2010, notwithstanding subdivision
(a), the board shall not post information pursuant to this section
unless it first verifies the accuracy of that information. The
verification required by this paragraph shall include, but not be
limited to, an attempt to verify the information with the licensed
physician and surgeon who is the subject of the information and
his or her attorney.

(3) Notwithstanding subdivision (b), and except as provided in
paragraph (1), any information posted pursuant to this section that
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the board subsequently discovers to be false shall be immediately
removed.

(e) The board shall ensure that the biographical information
posted on its Internet Web site with respect to licensed physicians
and surgeons is accurate.

(f) The board shall establish a process to completely address
complaints from licensed physicians and surgeons regarding
inappropriate information posted by the board pursuant to this
section.

th

(g) The board shall provide links to other Web sites on the
Internet that provide information on board certifications that meet
the requirements of subdivision (b) of Section 651. The board may
provide links to other Web sites on the Internet that provide
information on health care service plans, health insurers, hospitals,
or other facilities. The board may also provide links to any other
sites that would provide information on the affiliations of licensed
physicians and surgeons.
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Bill Number:
Author:

Bill Date:
Subject:
Sponsor:

STATUS OF BILL:

MEDICAL BOARD OF CALIFORNIA
LEGISLATIVE ANALYSIS

AB 252

Carter

February 11, 2009, introduced

Cosmetic surgery: employment of physicians
American Society for Dermatological Surgery

This bill is currently on the Assembly Floor.

DESCRIPTION OF CURRENT LEGISLATION:

This bill:

1) Declares it illegal for physicians to be employed by a corporation or
artificial entity to practice cosmetic procedures, as prohibited by Business
and Professions (B&P) Code section 2400 (restating current law).

2) Adds 2417.5 to the B&P Code, which:

ANALYSIS:

Codifies that it is grounds for license revocation for physicians
who knowingly violate the corporate practice prohibitions by
working for or contracting with a business providing cosmetic
medical treatments or procedures.

Establishes the legal presumption that physicians “knowingly” are
violating the corporate practice prohibitions by contracting to serve
as a medical director or otherwise become employed by an
organization that they do not own related to cosmetic medical
procedures or treatments.

Makes it a felony for an entity to provide cosmetic medical
treatments or hire or contract with physicians for the providing of
treatments, establishing that such a practice violates Penal Code
section 550.

Current law already prohibits the corporate practice of medicine, that is to say,
lay entities employing or contracting with physicians to practice medicine. Current law
also grants authority to the Board to take disciplinary actions, including revocation,
against physicians who violate the law. There are two provisions of this bill, however,

that are significant:



1) Violations by entities of the corporate practice bar are deemed to be a violation
of Penal Section 550, thereby making it a felony punishable up to 5 years in
prison, as well as other penalties, and;

2) Establishes the legal presumption that physicians violating the law by becoming
employees or contractors of cosmetic surgery or treatment businesses that they
do not own “knowingly” are violating the law; thus, removing the difficult
burden to prosecutors to provide evidence to establish that physicians knew they
were breaking the law.

In summary, this bill addresses violations of the corporate practice of medicine
in the cosmetic medicine industry. It specifies that non-physician entities owning
cosmetic medicine practices providing medical treatments (laser hair removal, laser
resurfacing, Botox and filler injections) are in violation of the corporate practice
prohibition of B&P Code Section 2400. This bill would make a violation of the
corporate practice bar a felony for the (non-medically owned) entities, and grounds for
license revocation for physicians who knowingly work or contract with these entities.

FISCAL: Unknown, but some increase in enforcement costs

POSITION: Executive Committee Recommendation: Watch
Staff Recommendation: Support

April 25, 2009



CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 252

Introduced by Assembly Member Carter
(Principal coauthor: Senator Correa)

February 11, 2009

An act to add Section 2417.5 to the Business and Professions Code,
relating to the practice of medicine.

LEGISLATIVE COUNSEL’S DIGEST

AB 252, as introduced, Carter. Practice of medicine: cosmetic surgery:
employment of physicians and surgeons.

Existing law, the Medical Practice Act, establishes the Medical Board
of California under the Department of Consumer Affairs, which licenses
physicians and surgeons and regulates their practice.

The Medical Practice Act restricts the employment of licensed
physicians and surgeons and podiatrists by a corporation or other
artificial legal entity, subject to specified exemptions. Existing law
makes it unlawful to knowingly make, or cause to be made, any false
or fraudulent claim for payment of a health care benefit, or to aid, abet,
solicit, or conspire with any person to do so, and makes a violation of
this prohibition a public offense.

This bill would authorize the revocation of the license of a physician
and surgeon who practices medicine with, or serves or is employed as
the medical director of, a business organization that provides outpatient
elective cosmetic medical procedures or treatments, as defined, knowing
that the organization is owned or operated in violation of the prohibition
against employment of licensed physicians and surgeons and podiatrists.
The bill would also make a business organization that provides
outpatient elective cosmetic medical procedures or treatments, that is
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owned and operated in violation of the prohibition, and that contracts
with or employs a physician and surgeon to facilitate the offer or
provision of those procedures or treatments that may only be provided
by a licensed physician and surgeon, guilty of a violation of the
prohibition against knowingly making or causing to be made any false
or fraudulent claim for payment of a health care benefit. Because the
bill would expand a public offense, it would impose a state-mandated
local program.

This bill would state that its provisions are declaratory of existing
law.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. The Legislature finds and declares that the
2 Medical Practice Act restricts the employment of physicians and
3 surgeons by a corporation or other artificial legal entity, as
4 described in Article 18 (commencing with Section 2400) of Chapter
5 5 of Division 2 of the Business and Professions Code, and that the
6 prohibited conduct described in subdivisions (a) and (b) of Section
7 2417.5 of the Business and Professions Code, as added by this act,
8 is declaratory of existing law.
9 SEC.2. Section2417.5 is added to the Business and Professions
10 Code, to read:
11 2417.5. (a) In addition to any other remedies for a violation
12 of Section 2400 involving any other types of medical procedures,
13 a physician and surgeon who practices medicine with a business
14 organization that offers to provide, or provides, outpatient elective
15 cosmetic medical procedures or treatments, knowing that the
16 organization is owned or operated in violation of Section 2400,
17 may have his or her license to practice revoked. A physician and
18 surgeon who contracts to serve as, or otherwise allows himself or
19 herself to be employed as, the medical director of a business
20 organization that he or she does not own and that offers to provide
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or provides outpatient elective cosmetic medical procedures or
treatments that may only be provided by the holder of a valid
physician’s and surgeon’s certificate under this chapter shall be
deemed to have knowledge that the business organization is in
violation of Section 2400.

(b) A business organization that offers to provide, or provides,
outpatient elective cosmetic medical procedures or treatments, that
is owned or operated in violation of Section 2400, and that
contracts with, or otherwise employs, a physician and surgeon to
facilitate its offers to provide, or the provision of, outpatient
elective cosmetic medical procedures or treatments that may only
be provided by the holder of a valid physician’s and surgeon’s
certificate is guilty of violating paragraph (6) of subdivision (a)
of Section 550 of the Penal Code.

(c) For purposes of this section, “outpatient elective cosmetic
medical procedures or treatments” means a medical procedure or
treatment that is performed to alter or reshape normal structures
of the body solely in order to improve appearance.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 356
Author: Fletcher
Bill Date: April 23, 2009, amended
Subject: Radiological Technology: physician assistants
Sponsor: California Association of Physician Assistants (CAPA)

STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and has not
been set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would allow physician assistants to take the appropriate licensing
exams for fluoroscopy licentiate permits issued by the Radiologic Health Branch of the
California Department of Public Health (DPH).

ANALYSIS:

Current law allows physician assistants to perform a variety of delegated
medical services including ordering and performing various diagnostic tests under
physician supervision, taking patient histories, performing physical examinations,
ordering X-rays and diagnostic studies, instituting treatment procedures, initiating
hospital admissions, ordering medications, and performing surgical procedures which
do not require general anesthesia.

The Radiologic Health Branch of the DPH regulates the performance of medical
imaging by various health professions, including specific certification of a Radiological
Technologist (RT). Certain “licentiates of the healing arts” are exempt from needing an
RT certification in order to perform various forms of medical imaging. These
“licentiates of the healing arts” include physicians, podiatrists, and chiropractors.

This bill would allow physician assistants to take the appropriate licensing
exams for fluoroscopy. This would include physician assistants as “licentiates of the
healing arts” who are not required to obtain an RT certification.



Amendments to this bill added 40 hours of course work before a physician
assistant would be allowed to perform procedures. Amendments also included an
additional 10 hours of biennial continuing education.

FISCAL: None to the Board

POSITION: Staff Recommendation: Support

April 23, 2009



AMENDED IN ASSEMBLY APRIL 23, 2009
AMENDED IN ASSEMBLY APRIL 21, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 356

Introduced by Assembly Member Fletcher

February 19, 2009

An act to amend Section 114850 of the Health and Safety Code,
relating to radiologic technology.

LEGISLATIVE COUNSEL’S DIGEST

AB 356, as amended, Fletcher. Radiologic technology: licentiates of
the healing arts.

Existing law sets forth the duties of various agencies relating to the
protection of the public health and safety from the harmful effects of
radiation, including, among others, the duties of the State Department
of Public Health regarding the licensing and regulation of radiologic
technology.

Existing law requires the department to provide for the certification
of licentiates of the healing arts to supervise the operation of X-ray
machines or to operate X-ray machines, or both, to prescribe minimum
standards of training and experience for these licentiates of the healing
arts, and to prescribe procedures for examining applicants for
certification. Under existing law, licentiates of the healing arts is defined
to include any person licensed under the Medical Practice Act, the
Osteopathic Act, or a specified initiative act that created the State Board
of Chiropractic Examiners, as provided.
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Existing law, the Physician Assistant Practice Act, separately
establishes the Physician Assistant Committee of the Medical Board of
California, and provides for the licensure of physician assistants meeting
specified criteria and for the regulation of their practice. Under that act,
a physician assistant is authorized to perform certain medical services
under the supervision of a physician and surgeon, subject to certain
exceptions.

This bill would revise the definition of licentiates of the healing arts
to also include a physician assistant who is licensed pursuant to the
Physician Assistant Practice Act and who practices under the supervision
of a qualified physician and surgeon, as provided. The bill would require
a physician assistant who is issued a licentiate fluoroscopy permit to
meet specified continuing education requirements. The bill would also
require the supervising physician and surgeon to have, or be exempt
from having, a-eertifieate-or /icentiate  fluoroscopy permit to perform
the functions that he or she is supervising, as provided.

This bill would also allow a physician and surgeon to delegate to a
licensed physician assistant procedures using

—tonzing—radiation;
ehudingbutnottimited-to; fluoroscopy. The bill would-eommeﬁemg
Januwary 20+ specify training requirements that must be met in order

for a physician assistant to be delegated this task-as-efJanuary 126+t
Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 114850 of the Health and Safety Code

2 is amended to read:

3 114850. As used in this chapter:

4 (a) “Department” means the State Department of Public Health.

5 (b) “Committee” means the Radiologic Technology

6 Certification Committee.

7 (c) “Radiologic technology” means the application of X-rays

8 on human beings for diagnostic or therapeutic purposes.

9 (d) “Radiologic technologist” means any person, other than a
10 licentiate of the healing arts, making application of X-rays to
11 human beings for diagnostic or therapeutic purposes pursuant to
12 subdivision (b) of Section 114870.

13 (¢) “Limited permit” means a permit issued pursuant to
14  subdivision (c) of Section 114870 to persons to conduct radiologic
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technology limited to the performance of certain procedures or the
application of X-ray to specific areas of the human body, except
for a mammogram.

(f) “Approved school for radiologic technologists” means a
school that the department has determined provides a course of
instruction in radiologic technology that is adequate to meet the
purposes of this chapter.

(g) “Supervision” means responsibility for, and control of,
quality, radiation safety, and technical aspects of all X-ray
examinations and procedures.

(h) (1) “Licentiate of the healing arts” means a person licensed
under the provisions of the Medical Practice Act, the provisions
of the initiative act entitled “An act prescribing the terms upon
which licenses may be issued to practitioners of chiropractic,
creating the State Board of Chiropractic Examiners and declaring
its powers and duties, prescribing penalties for violation thereof,
and repealing all acts and parts of acts inconsistent herewith,”
approved by electors November 7, 1922, as amended, the
“Osteopathic Act,” or a person licensed under the Physician
Assistant Practice Act (Chapter 7.7 (commencing with Section
3500) of Division 2 of the Business and Professions Code) who
practices under the supervision of a qualified physician and surgeon
pursuant to the act and pursuant to Division 13.8 of Title 16 of the
California Code of Regulations.

(2) Inorder to supervise a physician assistant in performing the
functions authorized by this chapter, a physician and surgeon shall
either hold, or be exempt from holding, a-eertifteate-or licentiate
Sfluoroscopy permit required to perform the functions being
supervised.

(3) A physician and surgeon may delegate to a licensed

physwlan ass1stant procedures usmg—temz-mg-rad-raﬂeﬂ—me}udmg—

: : ot rg-racs ; ﬂuoroscopy
A physician assistant to whom a physzczan and surgeon has

delegated the use of fluoroscopy shall demonstrate successful
completion of 40 hours of total coursework, including radiation
safety and protection, recognized by the department.
Documentation of completed coursework shall be kept on file at
the practice site and available to the department upon request.
Notwithstanding any other provision of law, the department shall
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accept applications for a—teentiate fluoroscopy permit from a
licensed physician assistant who meets the requirements of this
section.

(4) A licensed physician assistant who is issued a-lieentiate
Sfluoroscopy permit pursuant to the requirements of this section
shall, in the two years preceding the expiration date of the permit,
earn 10 approved continuing education credits.

(1) “Certified supervisor or operator” means a licentiate of the
healing arts who has been certified under subdivision (e) of Section
114870 or 107115 to supervise the operation of X-ray machines
or to operate X-ray machines, or both.

() “Student of radiologic technology’ means a person who has
started and is in good standing in a course of instruction that, if
completed, would permit the person to be certified a radiologic
technologist or granted a limited permit upon satisfactory
completion of any examination required by the department.
“Student of radiologic technology” does not include any person
who is a student in a school of medicine, chiropractic, podiatry,
dentistry, dental radiography, or dental hygiene.

(k) “Mammogram” means an X-ray image of the human breast.

(/) “Mammography” means the procedure for creating a
mammogram.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 501
Author: Emmerson
Bill Date: April 13, 2009, amended
Subject: Licensing: Limited, Use of M.D., Fee/Fund
Sponsor: Medical Board of California
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and has not been
set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would allow a graduate of an approved medical school, who is enrolled in
post graduate training in California, to use the initials M.D. only while that post graduate
trainee is under the supervision of a licensed physician from that program. It will allow
others who hold an unrestricted license to use these initials as long as they are not
representing themselves as physicians who are allowed to practice in California.

This bill would allow the Medical Board (Board) to issue an initial limited license
to an applicant for licensure who is otherwise eligible for a medical license in California
but is unable to practice all aspects of medicine safely due to a disability.

This bill would establish a cap on the licensing fee imposed by the Medical Board.
The cap would be fixed by the Board at a fee equal to or less than seven hundred ninety
dollars ($790). This bill would increase the amount of reserve allowed in the Contingent
Fund of the Board.

ANALYSIS:
Amends Business and Professions Code section 2054:

This bill would allow a graduate of an approved medical school, who is enrolled in
post graduate training in California, to use the initials M.D. only while that post graduate
trainee is under the supervision of a licensed physician from that program. The post
graduate trainee would be permitted to use the initials only while he or she is under the
supervision of a licensed physician from that program.

This bill would allow physicians licensed in other states or countries to participate
in events in California using the initials M.D. as long as they are not practicing medicine as
physicians.



Amends Business and Professions Code section 2088:

Currently the Board does not have the authority to issue a limited medical license
at the time of initial licensure. The law allows the Board to issue a probationary license
initially with restrictions against engaging in certain types of practice. Although the
Board is authorized to limit a license of an existing licensee, there are various individuals
who wish to practice in California and are not eligible to obtain a full and unrestricted
medical license but can practice safely with a limited license.

All applicants for a limited license would be required to sign a statement agreeing
to limit his or her practice to whatever areas are recommended by a reviewing physician
who may be recommended by the Board. Several other states have laws that allow for
the initial issuance of limited, restricted, or special licenses to address applicants with
disabilities. There are qualified applicants who wish to be licensed in California, who
will be able to practice safely with a limited license.

Amends Business and Professions Code section 2435:

This bill would establish a cap on the licensing fee imposed by the Medical Board.
The cap would be fixed by the Board at a fee equal to or less than seven hundred ninety
dollars ($790). Currently the law requires the fee to be exactly seven hundred ninety
dollars ($790), leaving the Medical Board without the option to lower the fee when needed
in order to comply with the limits on the reserve allowed in the Contingent Fund of the
Medical Board. The fee cap would allow the Board to adjust the fee as needed.

This bill would increase the amount of reserve allowed in the Contingent Fund of the
Medical Board to not less than two months and not more than four months’ operating
expenditures. The current two month limit on the reserve is rigid in that it limits the
Board’s ability to implement programs. A reserve fund of two to four months would allow
more room to effectively maintain compatibility with the state audit while also allowing the
Board to implement programs as necessary.

This bill would require an audit of the Board’s financial status to be commenced no
later than January 1, 2012 by the Bureau of State Audits. The audit would include the
impact of the 2008 loan to the general fund as well as projections related to expenses,
revenues, and reserves. The audit will be funded within existing resources of the 2011-
2012 fiscal year and would be required to be completed by June 1, 2012. The audit
conducted in 2007 cost $75,000.

FISCAL: None to the Board until 2011/2012, approximate cost $100,000

POSITION: Sponsor/ Support

April 25, 2009



AMENDED IN ASSEMBLY APRIL 13, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 501

Introduced by Assembly Member Emmerson

February 24, 2009

An act to amend Sections 2054 and 2435 of, and to add Section 2088
to, the Business and Professions Code, relating to medicine.

LEGISLATIVE COUNSEL’S DIGEST

AB 501, as amended, Emmerson. Physicians and-surgeons—tmited
heense: surgeons.

Existing law, the Medical Practice Act, provides for the licensure and
regulation of physicians and surgeons by the Medical Board of
California. Existing law makes it a misdemeanor for a person who is
not licensed as a physician and surgeon to use certain words, letters,
and phrases or any other terms that imply that he or she is authorized
to practice medicine as a physician and surgeon.

This bill would authorize a graduate of an approved medical school
who is enrolled in a postgraduate training program approved by the
board to use certain words, letters, or phrases while under instruction
and under the supervision of a licensed physician and surgeon at the
training program. The bill would also authorize a graduate of an
approved medical school who does not have a valid certificate as a
physician and surgeon issued by the board and who is not otherwise
authorized to practice medicine in this state to use the initials “M.D.”
subject to specified conditions.

Existing law authorizes the board to issue a probationary license
subject to specified terms and conditions, including restrictions against
engaging in certain types of medical practice. Existing law authorizes
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a licensee who demonstrates that he or she unable to practice medicine
due to a disability to request a waiver of the license renewal fee. Under
existing law, a licensee granted that waiver is prohibited from practicing
medicine until he or she establishes that the disability no longer exists
or signs an agreement, under penalty of perjury, agreeing to limit his
or her practice in the manner prescribed by the reviewing physician.

This bill would authorize an applicant for a license who is otherwise
eligible for a license but is unable to practice some aspects of medicine
safely due to a disability to receive a limited license if the applicant
pays the license fee and signs an agreement, under penalty of perjury,
agreeing to limit his or her practice in the manner prescribed by the
reviewing physician and agreed fo by the board. By requiring that the
agreement be signed under penalty of perjury, the bill would expand
the scope of a crime, thereby imposing a state-mandated local program.
The bill would authorize the board to require the applicant to obtain an
independent clinical evaluation of his or her ability to practice medicine
safely as a condition of receiving the limited license.

Under existing law, licensees of the board are required to pay
licensure fees, including an initial licensing fee of $790 and a biennial
renewal fee of $790. Existing law authorizes the board to increase those
fees in certain circumstances and states the intent of the Legislature
that, in setting these fees, the board seek to maintain a reserve in the
Contingent Fund of the Medical Board equal to 2 months’ operating
expenditures.

This bill would require those fees to be fixed by the board at a
maximum of 8790, while retaining the authority of the board to raise
those fees in certain circumstances. The bill would state the intent of
the Legislature that, in setting those fees, the board seek to maintain a
reserve in the Contingent Fund of the Medical Board in an amount not
less than 2 nor more than 4 months’ operating expenditures. The bill
would also require the Bureau of State Audits to commence a review
of the board'’s financial status by January 1, 2012, and to report its

findings and recommendations to the Joint Legislative Audit Committee
by June 1, 2012, as specified.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 2054 of the Business and Professions
Code is amended to read:

2054. (a) Any person who uses in any sign, business card, or
letterhead, or, in an advertisement, the words “doctor” or
“physician,” the letters or prefix “Dr.,” the initials “M.D.,” or any
other terms or letters indicating or implying that he or she is a
physician and surgeon, physician, surgeon, or practitioner under
the terms of this or any other law, or that he or she is entitled to
practice hereunder, or who represents or holds himself or herself
out as a physician and surgeon, physician, surgeon, or practitioner
under the terms of this or any other law, without having at the time
of so doing a valid, unrevoked, and unsuspended certificate as a
physician and surgeon under this chapter, is guilty of a
misdemeanor.

(b) A holder of a valid, unrevoked, and unsuspended certificate
to practice podiatric medicine may use the phrases “doctor of
podiatric medicine,” “doctor of podiatry,” and “podiatric doctor,”
or the initials “D.P.M.,” and shall not be in violation of subdivision
(a).

(c) A graduate of an approved medical school who is enrolled
in a postgraduate training program approved by the board may
use the words “doctor” or “physician,” the letters or prefix “Dr.,”
or the initials “M.D.” while under instruction and under the
supervision of a licensed physician and surgeon at that
postgraduate training program, and shall not be in violation of
subdivision (a).

(d) Except as provided in subdivision (c), a graduate of an
approved medical school who does not have a valid, unrevoked,
and unsuspended certificate as a physician and surgeon issued
under this chapter and who is not otherwise authorized to practice
medicine under this chapter may use the initials “M.D.” without
violating subdivision (a), provided he or she does not do either of
the following:
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(1) Imply that he or she is a physician and surgeon, physician,
surgeon, or practitioner under the terms of this chapter, or that
he or she is entitled to practice medicine in this state.

(2) Represent or hold himself or herself out as a physician and
surgeon, physician, surgeon, or practitioner under the terms of
this chapter.

SEEHON+-

SEC. 2. Section 2088 is added to the Business and Professions
Code, to read:

2088. (a) Anapplicant for a physician’s and surgeon’s license
who is otherwise eligible for that license but is unable to practice
some aspects of medicine safely due to a disability may receive a
limited license if he or she does both of the following:

(1) Pays the initial license fee.

(2) Signs an agreement on a form prescribed by the board, signed
under penalty of perjury, in which the applicant agrees to limit his
or her practice in the manner prescribed by the reviewing physician
and agreed to by the board.

(b) The board may require the applicant described in subdivision
(a) to obtain an independent clinical evaluation of his or her ability
to practice medicine safely as a condition of receiving a limited
license under this section.

SEC. 3. Section 2435 of the Business and Professions Code is
amended to read:

2435. The following fees apply to the licensure of physicians
and surgeons:

(a) Each applicant for a certificate based upon a national board
diplomate certificate, each applicant for a certificate based on
reciprocity, and each applicant for a certificate based upon written
examination, shall pay a nonrefundable application and processing
fee, as set forth in subdivision (b), at the time the application is
filed.

(b) The application and processing fee shall be fixed by the
DBivistonr-of Lieensing board by May 1 of each year, to become
effective on July 1 of that year. The fee shall be fixed at an amount
necessary to recover the actual costs of the licensing program as
projected for the fiscal year commencing on the date the fees
become effective.

(c) Each applicant who qualifies for a certificate, as a condition
precedent to its issuance, in addition to other fees required herein,
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shall pay an initial license fee, if any, in an amount fixed by the
board consistent with this section. The initial license fee shall-be
not exceed seven hundred ninety dollars ($790). An applicant
enrolled in an approved postgraduate training program shall be
required to pay only 50 percent of the initial license fee.

(d) The biennial renewal fee shall be fixed by the board
consistent with this section and shall not exceed seven hundred
ninety dollars ($790).

(e) Notwithstanding subdivisions (c) and (d), and to ensure that
subdivision (k) of Section 125.3 is revenue neutral with regard to
the board, the board may, by regulation, increase the amount of
the initial license fee and the biennial renewal fee by an amount
required to recover both of the following:

(1) The average amount received by the board during the three
fiscal years immediately preceding July 1, 2006, as reimbursement
for the reasonable costs of investigation and enforcement
proceedings pursuant to Section 125.3.

(2) Any increase in the amount of investigation and enforcement
costs incurred by the board after January 1, 2006, that exceeds the
average costs expended for investigation and enforcement costs
during the three fiscal years immediately preceding July 1, 2006.
When calculating the amount of costs for services for which the
board paid an hourly rate, the board shall use the average number
of hours for which the board paid for those costs over these prior
three fiscal years, multiplied by the hourly rate paid by the board
for those costs as of July 1, 2005. Beginning January 1, 2009, the
board shall instead use the average number of hours for which it
paid for those costs over the three-year period of fiscal years
2005-06, 200607, and 2007-08, multiplied by the hourly rate
paid by the board for those costs as of July 1, 2005. In calculating
the increase in the amount of investigation and enforcement costs,
the board shall include only those costs for which it was eligible
to obtain reimbursement under Section 125.3 and shall not include
probation monitoring costs and disciplinary costs, including those
associated with the citation and fine process and those required to
implement subdivision (b) of Section 12529 of the Government
Code.

(f) Notwithstanding Section 163.5, the delinquency fee shall be
10 percent of the biennial renewal fee.
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(g) The duplicate certificate and endorsement fees shall each
be fifty dollars ($50), and the certification and letter of good
standing fees shall each be ten dollars ($10).

(h) Itis the intent of the Legislature that, in setting fees pursuant
to this section, the board shall seek to maintain a reserve in the
Contmgent Fund of the Medical Board of California—egqual—to

in an amount not less than two nor more than
four months’ operating expenditures.

(i) Not later thandaby352067; January 1, 2012, the Bureau of
State Audits (BSA) shall-eonduet commence a review of the board’s
financial status,tsfinaneial-projeetions-and-historieal projeetions;
including, but not limited to, its projections related to expenses,
revenues, and reserves, and the impact of the loan from the
Contingent Fund of the Medical Board of California to the General
Fund made pursuant to the Budget Act of 2008. The BSA shall,
on the basis of the review, report ifs findings and recommendations

to the Jomt Leglslatlve Audlt Comm1ttee—befefe—}amraﬁ—l—%968—

fe—l—reenﬁa’ces by June 1, 2012 Thls review shall be funded from
the existing resources of the board during the 201112 fiscal year.

SEC2

SEC. 4. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 526
Author: Fuentes
Bill Date: April 16, 2009, amended
Subject: Public Protection and Physician Health Program Act of 2009
Sponsor: California Medical Association
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and has not been
set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would establish the Public Protection and Physician Health Committee
(Committee) within the State and Consumer Services Agency (SCSA) with the intent of
creating a program in California that will permit physicians to obtain treatment and
monitoring of alcohol or substance abuse/dependency, or of mental disorder recovery so
that physicians do not treat patients while impaired.

ANALYSIS:

This bill would establish the Public Protection and Physician Health
Committee. The Committee would be comprised of 14 members and would be under the
SCSA. This bill would require that the committee must be appointed and hold its first
meeting no later than March 1, 2010. The Committee would be required to prepare
regulations that provide clear guidance and measurable outcomes to ensure patient safety
and the health and wellness of physicians by June 30, 2010. These rules and regulations
shall include:

e Minimum standards, criteria, and guidelines for the acceptance, denial, referral to
treatment, and monitoring of physicians and surgeons in the physician health
program;

e Standards for requiring that a physician and surgeon agree to cease practice to
obtain appropriate treatment services;

e C(riteria that must be met prior to a physician and surgeon returning to practice;

e Standards, requirements, and procedures for random testing for the use of banned
substances and protocols to follow if that use has occurred;



e Worksite monitoring requirements and standards;
e The manner, protocols, and timeliness of reports required;

e Appropriate requirements for clinical diagnostic evaluations of program
participants;

e Requirements for a physician and surgeon's termination from, and reinstatement to,
the program;

e Requirements that govern the ability of the program to communicate with a
participant's employer or organized medical staff about the participant's status and
condition;

e Group meeting and other self-help requirements, standards, protocols, and
qualifications;

The Committee would be required to recommend one or more non-profit
physician health programs to the SCSA. The physician health programs would be required
to report annually to the committee on the number of participants served, the number of
compliant participants, the number of participants who have successfully completed their
agreement period, and the number of participants reported to the board for suspected
noncompliance. The physician health programs would also have to agree to submit to
periodic audits and inspections of all operations, records, and management related to the
physician health program to ensure compliance.

This bill would require the SCSA, in conjunction with the committee, to monitor
compliance of the physician health programs, including making periodic inspections and
onsite visits.

This bill would permit a physician to enter into a voluntary agreement with a
physician health program that must include a jointly agreed upon treatment program and
mandatory conditions and procedures to monitor compliance with the treatment program.
The physicians’ voluntary participation in a physician health program would be confidential
unless waived by the physician.

This bill would prohibit any voluntary agreement from being considered a
disciplinary action or order by the Board and would prohibit the agreement from being
disclosed to the Board nor to the public. Each participant, prior to entering into a voluntary
agreement, would be required to disclose to the Committee whether he or she is under
investigation by the Board. If a participant fails to disclose such an investigation, upon
enrollment or at any time while a participant, the participant shall be terminated from the
program.



Physician health programs would be permitted to report to the committee the
name of and results of any contact or information received regarding a physician who is
suspected of being, or is, impaired and, as a result, whose competence or professional
conduct is reasonably likely to be detrimental to patient safety or to the delivery of patient
care. The programs would be required to report to the committee if the physician and fails
to cooperate with any of the requirements of the physician health program, fails to cease
practice when required, fails to submit to evaluation, treatment, or biological fluid testing
when required, or whose impairment is not substantially alleviated through treatment, or
who, in the opinion of the physician health program, is unable to practice medicine with
reasonable skill and safety, or who withdraws or is terminated from the physician health
program prior to completion.

The participating physician in a voluntary agreement would be responsible for all
expenses relating to chemical or biological fluid testing, treatment, and recovery as
provided in the written agreement between the physician and the physician health program.

This bill would permit, not require, the Board to increase licensing fees to no less
than $22 and not to exceed 2.5% of the license fee. This fee would be expended solely for
the purposes of the physician health programs. If the board included this surcharge, it
would be collected and transferred to a trust established by this bill. The Board would be
required to separately identify, on the licensing fee statement, the amount being collected
for the program. If the Board were to opt to increase the licensing fees to fund this
program, the bill states that the Board would be allowed to include a statement indicating to
licensees that the Public Protection and Physician Health Program is not a program of the
Board and that, by collecting this fee, the Board does not necessarily support, endorse, or
have any control of or affiliation with the program. The SCSA would be required to
contract for a biennial audit to assess the effectiveness, efficiency, and overall performance
of the program and make recommendations.

FISCAL: Unknown, some cost should the fee be implemented

POSITION: Executive Committee Recommendation: Watch
Staff Recommendation: Neutral

April 27, 2009



AMENDED IN ASSEMBLY APRIL 16, 2009
AMENDED IN ASSEMBLY APRIL 14, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 526

Introduced by Assembly Member Fuentes

February 25, 2009

An act to add and repeal Article 14 (commencing with Section 2340)
of Chapter 5 of Division 2 of the Business and Professions Code, relating
to physicians and surgeons.

LEGISLATIVE COUNSEL’S DIGEST

AB 526, as amended, Fuentes. Public Protection and Physician Health
Program Act of 2009.

Existing law establishes in the Department of Consumer Affairs the
Substance Abuse Coordination Committee, comprised of the executive
officers of the department’s healing arts boards, as specified, and a
designee of the State Department of Alcohol and Drug Programs.
Existing law requires the committee to formulate, by January 1, 2010,
uniform and specific standards in specified areas that each healing arts
board shall use in dealing with substance-abusing licensees. The Medical
Practice Act establishes in the Department of Consumer Affairs the
Medical Board of California, which provides for the licensure and
regulation of physicians and surgeons.

This bill would enact the Public Protection and Physician Health
Program Act of 2009, which would, until January 1, 2021, establish
within the State and Consumer Services Agency the Public Protection
and Physician Health Committee, consisting of 14 members appointed
by specified entities, and would require the committee to be appointed
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and to hold its first meeting by March 1, 2010, and would require agency
adoption of related rules and regulations by June 30, 2010. The bill
would require the committee to recommend to the agency one or more
physician health programs, and would authorize the agency to contract,
including on an interim basis, as specified, with any qualified physician
health program for purposes of care and rehabilitation of physicians
and surgeons with alcohol or drug abuse or dependency problems or
mental disorders as specified. The bill would impose requirements on
the physician health program relating to, among other things, monitoring
the status and compliance of physicians and surgeons who enter
treatment for a qualifying illness, as defined, pursuant to written,
voluntary agreements, and would require the agency and committee to
monitor compliance with these requirements. The bill would provide
that a voluntary agreement to receive treatment would not be subject
to public disclosure or disclosure to the Medical Board of California,
except as specified. The bill would-require authorize the board to
increase physician and surgeon licensure and renewal fees for purposes
of the act, and would establish the Public Protection and Physician
Health Program Trust Fund for deposit of those funds, which would be
subject to appropriation by the Legislature. The bill would also require
specified performance audits.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. The Legislature hereby finds and declares that:
2 (a) California has long valued high quality medical care for its
3 citizens and, through its regulatory and enforcement system,
4 protects health care consumers through the proper licensing and
5 regulation of physicians and surgeons to promote access to quality
6 medical care. The protection of the public from harm by physicians
7 and surgeons who may be impaired by alcohol or substance abuse
8 or dependence or by a mental disorder is paramount.

9 (b) Nevertheless, physicians and surgeons experience
10 health-related problems at the same frequency as the general
11 population, and many competent physicians and surgeons with
12 illnesses may or may not immediately experience impairment in
13 their ability to serve the public. It has been estimated that at least
14 10 percent of the population struggles with alcohol or substance
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abuse or dependence during their lifetime, which may, at some
point, impact approximately 12,500 of the state’s 125,000 licensed
physicians and surgeons.

(c) It is in the best interests of the public and the medical

profession to provide a pathway to recovery for any licensed
physician and surgeon that is currently suffering from alcohol or
substance abuse or dependence or a mental disorder. The American
Medical Association has recognized that it is an expression of the
highest meaning of professionalism for organized medicine to take
an active role in helping physicians and surgeons to lead healthy
lives in order to help their patients, and therefore, it is appropriate
for physicians and surgeons to assist in funding such a program.

(d) While nearly every other state has a physician health
program, since 2007 California has been without any state program
that monitors physicians and surgeons who have independently
obtained, or should be encouraged to obtain, treatment for alcohol
or substance abuse or dependence or for a mental disorder, so that
they do not treat patients while impaired.

(e) It is essential for the public interest and the public health,
safety, and welfare to focus on early intervention, assessment,
referral to treatment, and monitoring of physicians and surgeons
with significant health impairments that may impact their ability
to practice safely. Such a program need not, and should not
necessarily, divert physicians and surgeons from the disciplinary
system, but instead focus on providing assistance before any harm
to a patient has occurred.

(f) Therefore, it is necessary to create a program in California
that will permit physicians and surgeons to obtain referral to
treatment and monitoring of alcohol or substance abuse or
dependence or a mental disorder, so that they do not treat patients
while impaired.

SEC. 2. Article 14 (commencing with Section 2340) is added
to Chapter 5 of Division 2 of the Business and Professions Code,
to read:

Article 14. Public Protection and Physician Health Program

2340. This article shall be known and may be cited as the Public
Protection and Physician Health Program Act of 2009.
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35
36
37
38
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2341. For purposes of this article, the following terms have
the following meanings:

(a) “Agency” means the State and Consumer Services Agency.

(b) “Board” means the Medical Board of California.

(c) “Committee” means the Public Protection and Physician
Health Committee established pursuant to Section 2342.

(d) “Impaired” or “impairment” means the inability to practice
medicine with reasonable skill and safety to patients by reason of
alcohol abuse, substance abuse, alcohol dependency, any other
substance dependency, or a mental disorder.

(e) “Participant” means a physician and surgeon enrolled in the
program pursuant to an agreement entered into as provided in
Section 2345.

(f) “Physician health program” or “program” means the program
for the prevention, detection, intervention, monitoring, and referral
to treatment of impaired physicians and surgeons, and includes
vendors, providers, or entities contracted with by the agency
pursuant to this article.

(g) “Physician and surgeon” means a holder of a physician’s
and surgeon’s certificate.

(h) “Qualifying illness” means “alcohol or substance abuse,”
“alcohol or chemical dependency,” or a “mental disorder” as those
terms are used in the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-IV) or subsequent editions.

(i) “Secretary” means the Secretary of State and Consumer
Services.

(j) “Treatment program” or “treatment” means the delivery of
care and rehabilitation services provided by an organization or
persons authorized by law to provide those services.

2342. (a) (1) There is hereby established within the State and
Consumer Services Agency the Public Protection and Physician
Health Committee. The committee shall be appointed and hold its
first meeting no later than March 1, 2010. The committee shall be
comprised of 14 members who shall be appointed as follows:

(A) Eight members appointed by the secretary, including the
following:

(i) Two members who are licensed mental health professionals
with knowledge and expertise in the identification and treatment
of substance abuse and mental disorders.
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(i1) Six members who are physicians and surgeons with
knowledge and expertise in the identification and treatment of
alcohol dependence and substance abuse. One member shall be a
designated representative from a panel recommended by a nonprofit
professional association representing physicians and surgeons
licensed in this state with at least 25,000 members in all modes of
practice and specialties. The secretary shall fill one each of the
remaining appointments from among those individuals as may be
recommended by the California Society of Addiction Medicine,
the California Psychiatrist Association, and the California Hospital
Association.

(B) Four members of the public appointed by the Governor, at
least one of whom shall have experience in advocating on behalf
of consumers of medical care in this state. '

(C) One member of the public appointed by the Speaker of the
Assembly.

(D) One member of the public appointed by the Senate
Committee on Rules.

(2) (A) For the purpose of this subdivision, a public member
may not be any of the following:

(i) A current or former physician and surgeon or an immediate
family member of a physician and surgeon.

(i1) Currently or formerly employed by a physician and surgeon
or business providing or arranging for physician and surgeon
services, or have any financial interest in the business of a licensee.

(i) Anemployee or agent or representative of any organization
representing physicians and surgeons.

(B) Each public member shall meet all of the requirements for
public membership on the board as set forth in Chapter 6
(commencing with Section 450) of Division 1.

(b) Members of the committee shall serve without compensation,
but shall be reimbursed for any travel expenses necessary to
conduct committee business.

(¢) Committee members shall serve terms of four years, and
may be reappointed. By lot, the committee shall stagger the terms
of the initial members appointed.

(d) The committee shall be subject to the Bagley-Keene Open
Meeting Act (Article 9 (commencing with Section 11120) of
Chapter 1 of Part 1 of Division 3 of Title 2 of the Government
Code), and shall prepare any additional recommended rules and
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regulations necessary or advisable for the purpose of implementing
this article, subject to the Administrative Procedures Act (Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of
Title 2 of the Government Code). The rules and regulations shall
include appropriate minimum standards and requirements for
referral to treatment, and monitoring of participants in the physician
health program, and shall be written in a manner that provides
clear guidance and measurable outcomes to ensure patient safety
and the health and wellness of physicians and surgeons. The agency
shall adopt regulations for the implementation of this article, taking
into consideration the regulations recommended by the committee.

(e) The rules and regulations required by this section shall be
adopted not later than June 30, 2010, and shall, at a minimum, be
consistent with the uniform standards adopted pursuant to Section
315, and shall include all of the following:

(1) Minimum standards, criteria, and guidelines for the
acceptance, denial, referral to treatment, and monitoring of
physicians and surgeons in the physician health program.

(2) Standards for requiring that a physician and surgeon agree
to cease practice to obtain appropriate treatment services.

(3) Criteria that must be met prior to a physician and surgeon
returning to practice.

(4) Standards, requirements, and procedures for random testing
for the use of banned substances and protocols to follow if that
use has occurred.

(5) Worksite monitoring requirements and standards.

(6) The manner, protocols, and timeliness of reports required
to be made pursuant to Section 2345.

(7) Appropriate requirements for clinical diagnostic evaluations
of program participants.

(8) Requirements for a physician and surgeon’s termination
from, and reinstatement to, the program.

(9) Requirements that govern the ability of the program to
communicate with a participant’s employer or organized medical
staff about the participant’s status and condition.

(10) Group meeting and other self-help requirements, standards,
protocols, and qualifications.

(11) Minimum standards and qualifications of any vendor,
monitor, provider, or entity contracted with by the agency pursuant
to Section 2343.
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(12) A requirement that all physician health program services
shall be available to all licensed physicians and surgeons with a
qualifying illness.

(13) A requirement that any physician health program shall do
all of the following:

(A) Promote, facilitate, or provide information that can be used
for the education of physicians and surgeons with respect to the
recognition and treatment of alcohol dependency, chemical
dependency, or mental disorders, and the availability of the
physician health program for qualifying illnesses.

(B) Offer assistance to any person in referring a physician and
surgeon for purposes of assessment or treatment, or both, for a
qualifying illness.

(C) Monitor the status during treatment of a physician and
surgeon who enters treatment for a qualifying illness pursuant to
a written, voluntary agreement.

(D) Monitor the compliance of a physician and surgeon who
enters into a written, voluntary agreement for.a qualifying illness
with the physician health program setting forth a course of
recovery.

(E) Agree to accept referrals from the board to provide
monitoring services pursuant to a board order.

(F) Provide a clinical diagnostic evaluation of physicians and
surgeons entering the program.

(14) Rules and procedures to comply with auditing requirements
pursuant to Section 2348.

(15) A definition of the standard of “reasonably likely to be
detrimental to patient safety or the delivery of patient care,” relying,
to the extent practicable, on standards used by hospitals, medical
groups, and other employers of physicians and surgeons.

(16) Any other provision necessary for the implementation of
this article.

2343. (a) Onand after July 1, 2010, upon adoption of the rules
and regulations required by Section 2342, the committee shall
recommend one or more physician health programs to the agency,
and the agency may contract with any qualified physician health
program. The physician health program shall be a nonprofit
corporation organized under Section 501(c)(3) of Title 26 of the
United States Code. The chief executive officer shall have expertise
in the areas of alcohol abuse, substance abuse, alcohol dependency,
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other chemical dependencies, and mental disorders. /n order to
expedite the delivery of physician health program services
established by this article, the agency may contract with an entity
meeting the minimum standards and requirements set forth in
subdivision (e) of Section 2342 on an interim basis prior to the
adoption of any additional rules and regulations required to be
adopted pursuant to subdivision (d) of Section 2342. The agency
may extend the contract when the rules and regulations are
adopted, provided that the physician health program meets the
requirements in those rules and regulations.

(b) Any contract entered into pursuant to this article shall comply
with all rules and regulations required to be adopted pursuant to
this article. No entity shall be eligible to provide the services of
the physician health program that does not meet the minimum
standards, criteria, and guidelines contained in those rules and
regulations.

(c) The contract entered into pursuant to this article shall also
require the contracting entity to do both of the following:

(1) Report annually to the committee statistics, including the
number of participants served, the number of compliant
participants, the number of participants who have successfully
completed their agreement period, and the number of participants
reported to the board for suspected noncompliance; provided,
however, that in making that report, the physician health program
shall not disclose any personally identifiable information relating
to any physician and surgeon participating in a voluntary agreement
as provided in this article.

(2) Agree to submit to periodic audits and inspections of all
operations, records, and management related to the physician health
program to ensure compliance with the requirements of this article
and its implementing rules and regulations.

(d) Inaddition to the requirements of Section 2348, the agency,
in conjunction with the committee, shall monitor compliance of
the physician health program with the requirements of this article
and its implementing regulations, including making periodic
inspections and onsite visits with any entity contracted to provide
physician health program services.

2344. The agency has the sole discretion to contract with a
physician health program for licensees of the board and no
provision of this article may be construed to entitle any physician
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and surgeon to the creation or designation of a physician health
program for any individual qualifying illness or group of qualifying
illnesses.

2345. (a) In order to encourage voluntary participation in
monitored alcohol or chemical dependency or mental disorder
treatment programs, and in recognition of the fact that mental
disorders, alcohol dependency, and chemical dependency are
illnesses, a physician and surgeon, certified or otherwise lawfully
practicing in this state, may enter into a voluntary agreement with
a physician health program. The agreement between the physician
and surgeon and the physician health program shall include a
jointly agreed upon treatment program and mandatory conditions
and procedures to monitor compliance with the treatment program,
including, but not limited to, an agreement to cease practice, as
defined by the rules and regulations adopted pursuant to Section
2342. Except as provided in subdivisions (b), (c), (d), and (e), a
physician and surgeon’s participation in the physician health
program pursuant to a voluntary agreement shall be confidential
unless waived by the physician and surgeon.

(b) (1) Any voluntary agreement entered into pursuant to this
section shall not be considered a disciplinary action or order by
the board, shall not be disclosed to the board, and shall not be
public information if all of the following are true:

(A) The voluntary agreement is the result of the physician and
surgeon self-enrolling or voluntarily participating in the physician
health program.

(B) The board has not referred a complaint against the physician
and surgeon to a district office of the board for-stmttaneens
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investigation for conduct involving or alleging an impairment
adversely affecting the care and treatment of patients.

(C) The physician and surgeon is in compliance with the
treatment program and the conditions and procedures to monitor
compliance.

(2) (A) Each participant, prior to entering into the voluntary
agreement described in paragraph (1), shall disclose to the
committee whether he or she is under investigation by the board.
If a participant fails to disclose such an investigation, upon

97



AB 526 —10—

OO0~V B W=

enrollment or at any time while a participant, the participant shall
be terminated from the program. For those purposes, the committee
shatpertodieattyreaues ort-the-board—eoptes—ofreeent shall
regularly monitor recent accusations filed against physicians and
surgeons and shall compare the names of physicians and surgeons
subject to accusation with the names of program participants.

(B) Notwithstanding subparagraph (A), a participant who is
under investigation by the board and who makes the disclosure
required in subparagraph (A) may participate in, and enter into a
voluntary agreement with, the physician health program.

(c) (1) If a physician and surgeon enters into a voluntary
agreement with the physician health program pursuant to this
article, the physician health program shall do both of the following:

(A) In addition to complying with any other duty imposed by
law, report to the committee the name of and results of any contact
or information received regarding a physician and surgeon who is
suspected of being, or is, impaired and, as a result, whose
competence or professional conduct is reasonably likely to be
detrimental to patient safety or to the delivery of patient care.

(B) Report to the committee if the physician and surgeon fails
to cooperate with any of the requirements of the physician health
program, fails to cease practice when required, fails to submit to
evaluation, treatment, or biological fluid testing when required, or
whose impairment is not substantially alleviated through treatment,
or who, in the opinion of the physician health program, is unable
to practice medicine with reasonable skill and safety, or who
withdraws or is terminated from the physician health program
prior to completion.

(2) Within 48 hours of receiving a report pursuant to paragraph
(1), the committee shall make a determination as to whether the
competence or professional conduct of the physician and surgeon
is reasonably likely to be detrimental to patient safety or to the
delivery of patient care, and, if so, refer the matter to the board
consistent with rules and regulations adopted by the agency. Upon
receiving a referral pursuant to this paragraph, the board shall take
immediate action and may initiate proceedings to seek a temporary
restraining order or interim suspension order as provided in this
division.

(d) Except as provided in subdivisions (b), (¢), and (e), and this
subdivision, any oral or written information reported to the board
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pursuant to this section, including, but not limited to, any physician
and surgeon’s participation in the physician health program and
any voluntary agreement entered into pursuant to this article, shall
remain confidential as provided in subdivision (c) of Section 800,
and shall not constitute a waiver of any existing evidentiary
privileges under any other provision or rule of law. However, this
subdivision shall not apply if the board has referred a complaint
against the physician and surgeon to a district office of the board
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for investigation for conduct involving or alleging an impairment
adversely affecting the care and treatment of patients.

(e) Nothing in this section prohibits, requires, or otherwise
affects the discovery or admissibility of evidence in an action
against a physician and surgeon based on acts or omissions within
the course and scope of his or her practice.

(f) Any information received, developed, or maintained by the
agency regarding a physician and surgeon in the program shall not
be used for any other purpose.

2346. The committee shall report to the agency statistics
received from the physician health program pursuant to Section
2343, and the agency shall, thereafter, report to the Legislature the
number of individuals served, the number of compliant individuals,
the number of individuals who have successfully completed their
agreement period, and the number of individuals reported to the
board for suspected noncompliance; provided, however, that in
making that report the agency shall not disclose any personally
identifiable information relating to any physician and surgeon
participating in a voluntary agreement as provided herein.

2347. (a) A physician and surgeon participating in a voluntary
agreement shall be responsible for all expenses relating to chemical
or biological fluid testing, treatment, and recovery as provided in
the written agreement between the physician and surgeon and the
physician health program.

(b) In addition to the fees charged for the initial issuance or
biennial renewal of a physician and surgeon’s certificate pursuant
to Section 2435, and at the time those fees are charged, the board
shal may include a surcharge of not less than twenty-two dollars
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($22) and not to exceed an amount equal to 2.5 percent of the fee
set pursuant to Section 2435, which shall be expended solely for
the purposes of this article.-Fhe If the board includes a surcharge,
the board shall collect this surcharge and cause it to be transferred
monthly to the trust fund established pursuant to subdivision (c).
This amount shall be separately identified on the fee statement
provided to physicians and surgeons as being imposed pursuant
to this article. The board may include a conspicuous statement
indicating that the Public Protection and Physician Health Program
is not a program of the board and the collection of this fee does
not, nor shall it be construed to, constitute the board’s endorsement
of, support for, control of, or affiliation with, the program.

(c) There is hereby established in the State Treasury the Public
Protection and Physician Health Program Trust Fund into which
all funds collected pursuant to this section shall be deposited. These
funds shall be used, upon appropriation in the annual Budget Act,
only for the purposes of this article.

(d) Nothing in this section is intended to limit the amount of
funding that may be provided for the purposes of this article. In
addition to funds appropriated in the annual Budget Act, additional
funding from private or other sources may be used to ensure that
no person is denied access to the services established by this
program due to a lack of available funding.

(e) All costs of the committee and program established pursuant
to this article shall be paid out of the funds collected pursuant to
this section.

2348. (a) The agency shall biennially contract to perform a
thorough audit of the effectiveness, efficiency, and overall
performance of the program and its vendors. The agency may
contract with a third party to conduct the performance audit, except
the third party may not be a person or entity that regularly testifies
before the board. This section is not intended to reduce the number
of audits the agency or board may otherwise conduct.

(b) The audit shall make recommendations regarding the
continuation of this program and this article and shall suggest any
changes or reforms required to ensure that individuals participating
in the program are appropriately monitored and the public is
protected from physicians and surgeons who are impaired due to
alcohol or drug abuse or dependency or mental disorder. Any
person conducting the audit required by this section shall maintain
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the confidentiality of all records reviewed and information obtained
in the course of conducting the audit and shall not disclose any
information that is identifiable to any program participant.

(c) If, during the course of an audit, the auditor discovers that
a participant has harmed a patient, or a patient has died while being
treated by a participant, the auditor shall include that information
in his or her audit, and shall investigate and report on how that
participant was dealt with by the program.

(d) A copy of the audit shall be made available to the public by
posting a link to the audit on the agency’s Internet Web site
homepage no less than 10 business days after publication of the
audit. Copies of the audit shall also be provided to the Assembly
and Senate Committees on Business and Professions and the
Assembly and Senate Committees on Health within 10 business
days of its publication.

2349. This article shall remain in effect only until January 1,
2021, and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2021, deletes or extends that date.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 583
Author: Hayashi
Bill Date: February 25, 2009, introduced
Subject: Disclosure of Education and Office Hours
Sponsor: CA Medical Association and CA Society of Plastic Surgeons

STATUS OF BILL:

This bill is currently in Senate Rules and has not been set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require health care practitioners to disclose their license type
and highest level of educational degree to patients and physicians would additionally
be required to disclose their board certification. Physicians who supervise locations
outside their primary office would be required to post the hours they are present at
each location.

ANALYSIS:

Existing law requires health care practitioners to either wear a name tag or
prominently display their license status in their office. This bill requires health care
practitioners to disclose certain information to help the public better understand the
qualifications of the health care practitioner they are considering.

This bill intends to make consumers aware of the exact educational level and
particular specialty certifications of their health care practitioner. Providing the
public with more complete information on health care practitioners will help to
alleviate any confusion about the exact qualifications of health care practitioners.

These provisions can be satisfied by either wearing the required information
on a name tag, prominently posting the information in the health care practitioner's
office (diploma, certificate), or by giving the information to the patient in writing at
the initial patient encounter.

This bill will also require a physician, when supervising more than one
location, to post the hours the physician is present. In addition, the public may not
know that when they seek care at a physician’s office, the physician may not be



present. By requiring physicians to post when they are present in the office it will
help the patient better understand the physician’s availability.

FISCAL.: Minor and absorbable enforcement costs

POSITION: Executive Committee Recommendation: Support if
amended to add information about the Board to the posting
such as the name of the Board and the Board’s Website and to
specify more clearly what “prominent display” means.

Staff Recommendation: Support if amended (same suggested
amends)

April 26, 2009



CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 583

Introduced by Assembly Member Hayashi

February 25, 2009

An act to amend Section 680 of the Business and Professions Code,
relating to health care practitioners.

LEGISLATIVE COUNSEL’S DIGEST

AB 583, as introduced, Hayashi. Health care practitioners: disclosure
of education and office hours.

Existing law requires a health care practitioner to disclose, while
working, his or her name and practitioner’s license status on a name
tag in at least 18-point type or prominently display his or her license in
his or her office, except as specified.

This bill would require those health care practitioners to also display
the type of license and, except for nurses, the highest level of academic
degree he or she holds either on a name tag in at least 18-point type, in
his or her office, or in writing given to patients. The bill would require
a physician and surgeon, osteopathic physician and surgeon, and doctor
of podiatric medicine who is certified in a medical specialty, as
specified, to disclose the name of the certifying board or association
either on a name tag in at least 18-point type, in writing given to the
patient on the patient’s first office visit, or in his or her office. The bill
would require a physician and surgeon who supervises an office in
addition to his or her primary practice location to conspicuously post
in each office a schedule of the regular hours when he or she will be
present in that office and the office hours during which he or she will
not be present.
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Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 680 of the Business and Professions Code
is amended to read:

680. (a) (1) Except as otherwise provided in this section, a
health care practitioner shall disclose, while working, his or her
name-and, practitioner’s license status and license type, as granted
by this state, and the highest level of academic degree he or she
holds, on a name tag in at least 18-point type. A health care
practitioner in a practice or an office, whose license-s and highest
level of academic degree are prominently displayed or who has
communicated in writing to the practice’s or office’s patients his
or her license status, license type, and highest level of academic
degree, may opt to not wear a name tag. If a health care practitioner
or a licensed clinical social worker is working in a psychiatric
setting or in a setting that is not licensed by the state, the employing
entity or agency shall have the discretion to make an exception
from the name tag requirement for individual safety or therapeutic
concerns. In the interest of public safety and consumer awareness,
it shall be unlawful for any person to use the title “nurse” in
reference to himself or herself and in any capacity, except for an
individual who is a registered nurse or a licensed vocational nurse,
or as otherwise provided in Section 2800. Nothing in this section
shall prohibit a certified nurse assistant from using his or her title.

(2) An individual licensed under Chapter 6 (commencing with
Section 2700) is not required to disclose the highest level of
academic degree he or she holds.

(b) Facilities licensed by the State Department of Social
Services, the State Department of Mental Health, or the State
Department of Public Health-Serviees shall develop and implement
policies to ensure that health care practitioners providing care in
those facilities are in compliance with subdivision (a). The State
Department of Social Services, the State Department of Mental
Health, and the State Department of Public Health-Serviees shall
verify through periodic inspections that the policies required
pursuant to subdivision (a) have been developed and implemented
by the respective licensed facilities.
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(c) Forpurposes of this article, “health care practitioner” means
any person who engages in acts that are the subject of licensure
or regulation under this division or under any initiative act referred
to in this division.

(d) An individual licensed under Chapter 5 (commencing with
Section 2000) or under the Osteopathic Act, who is certified by
(1) an American Board of Medical Specialties member board, (2)
a board or association with equivalent requirements approved by
that person’s medical licensing authority, or (3) a board or
association with an Accreditation Council for Graduate Medical
Education approved postgraduate training program that provides
complete training in that specialty or subspecialty, shall disclose
the name of the board or association by one of the following
methods:

(1) On a name tag in at least 18-point type.

(2) In writing to a patient at the patient’s initial office visit.

(3) In a prominent display in his or her office.

(e) A physician and surgeon who supervises an office in addition
to his or her primary practice location shall conspicuously post
in each of those offices a current schedule of the regular hours
when he or she is present in the respective office, and the hours
during which each office is open and he or she is not present.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 602
Author: Price
Bill Date: March 25, 2009, amended
Subject: Dispensing Opticians
Sponsor: Lenscrafters
STATUS OF BILL:

This bill is currently on the Assembly Floor.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would authorize registered dispensing opticians (RDO) to receive
license renewal materials provided by the Medical Board of California (MBC) at an
address other than the place of business.

ANALYSIS:

Currently, renewal materials are mailed to hundreds of locations statewide,
including large businesses such as Kaiser, WalMart, and LensCrafters. This bill would
authorize the aggregation of renewal materials to a corporate mailing address. This bill
would increase the efficiency of licensure renewal.

This bill is a placeholder. Should this issue be resolved between staff and the

sponsor, then the bill will be used for another purpose. Staff is working with the
sponsor and hopes to have this issue resolved by June 1, 2009.

FISCAL: None

POSITION: Executive Committee Recommendation: Watch
Staff Recommendation: Watch

April 25, 2009



AMENDED IN ASSEMBLY MARCH 25, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 602

Introduced by Assembly Member Price

February 25, 2009

An act to amend Sections 2550 and 2551 of the Business and
Professions Code, relating to dispensing opticians.

LEGISLATIVE COUNSEL’S DIGEST

AB 602, as amended, Price. Dispensing opticians.

Existing law provides that the right to dispense, sell, or furnish
prescription lenses at retail to the person named in a prescription is
limited to physicians and surgeons, optometrists, and registered
dispensing opticians. Existing law provides for the regulation of
dispensing opticians by the Medical Board of California, and requires
a person engaging in the business of a dispensing optician to be
registered with the board.

This bill would require a person engaging in the business of a
dispensing optician to be registered biennially with the Medical Board
of California. The bill would also authorize a dispensing optician, upon
registration, to provide a mailing address to the board-fer-purpeses-of
communteation that is different from the address of the optician’s place
of business, and, if provided, would require the board to send all further
application and renewal materials to that address.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 2550 of the Business and Professions
Code is amended to read:

2550. Individuals, corporations, and firms engaged in the
business of filling prescriptions of physicians and surgeons licensed
by the Medical Board of California or optometrists licensed by the
State Board of Optometry for prescription lenses and kindred
products, and, as incidental to the filling of those prescriptions,
doing any or all of the following acts, either singly or in
combination with others, taking facial measurements, fitting and
adjusting those lenses and fitting and adjusting spectacle frames,
shall be known as dispensing opticians and shall not engage in that
business unless biennially registered with the Medical Board of
California.

SEC. 2. Section 2551 of the Business and Professions Code is
amended to read:

2551. Individuals, corporations, and firms shall make
application for registration and shall not engage in that business
prior to being issued a certificate of registration. Application for
that registration shall be on forms prescribed by the board, shall
bear the signature of the individual, or general partners if a
partnership, or the president or secretary if a corporation, and shall
contain the name under which he or she, they, or it proposes to do
business and the business address. Separate applications shall be
made for each place of business and each application must be
accompanied by the application fee prescribed by Section 2565.

of eommunteation: An individual, corporation, or firm may provide
an address to the board at which to receive application and
renewal materials that is different from the address provided for
the place of business. If provided, the board shall send all further
application and renewal materials to that address.
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AB 646

Physician Employment: District Hospital Pilot Project

Amended in committee on April 28, 2009.
To be presented at the Board Meeting






AB 648

Rural Hospitals: Physician Employment

To be presented at the Board Meeting






MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 718
Author: Emmerson
Bill Date: April 22, 2009, amended
Subject: Electronic Prescribing Pilot Program
Sponsor: Reed Elsevier Inc.
STATUS OF BILL:

This bill is on the Assembly Floor.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would create the Inland Empire Health Plan E-Prescribing Pilot Program
to promote the exchange of health care information.

ANALYSIS:

Electronically created and transmitted prescriptions can reduce or eliminate errors
both at the physician’s office, at the point of prescribing, and at the pharmacy when a
written or oral prescription is entered into a pharmacy’s computer system. An electronic
prescribing system in California would greatly increase safety and efficiency within the
practices of medicine and pharmacy, and would streamline the prescribing process and
enhance communication among health care professionals.

In addition to increased patient safety, there are several other benefits to
electronic prescribing. Physicians will know which pharmacy a prescription has been
sent to and have the ability to track whether the patient has picked it up. This will offer
opportunities for physicians and pharmacists to better ensure patient compliance.
Prescriptions will be completely legible and physicians will have an electronic record of
what has been prescribed. This will make pharmacy prescription records immediately
retrievable. Prescriptions will be received only through trusted partners or agents and
will be securely authorized with electronic signatures.

E-prescribing will make improvements in health care quality and efficiency
overall by ensuring that patients with multiple physicians are not being over prescribed or
taking medications that are contradictory in nature. This will also ensure that only Medi-
Cal approved medications are prescribed to those on Medi-Cal as a physician will be
immediately notified if the medication is not on the formulary.



Originally this was a statewide mandatory program that has now been reduced to
a pilot project to test the implementation of a program.

As amended, this bill would create the Inland Empire Health Plan E-Prescribing
Pilot Program in order to promote health care quality and the exchange of health care
information. This program would be administered by an entity with at least five years
experience electronically prescribing under the Medi-Cal program. This program would
include various components such as integrated clinical decisions support alerts for
allergies, drug-drug interactions, duplications in therapy and elderly alerts. The pilot
program would work to create cost-effective prescribing at the point of care and include
approved drug compendia.

FISCAL: None to the Board

POSITION: Executive Committee Recommendation: Support (when this
was a statewide mandatory program)
Staff Recommendation: Support

April 24, 2009



AMENDED IN ASSEMBLY APRIL 22, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 718

Introduced by Assembly Member Emmerson

February 26, 2009

An act-to-add ¢
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 718, as amended, Emmerson.
transmissions— Inland Empire Health Plan E-Prescribing leot Program.
The Pharmacy Law regulates, among other matters, the dispensing
by prescription of dangerous devices and dangerous drugs, which include
controlled substances. Existing law authorizes the electronic
transmission of prescriptions under specified circumstances.—Under
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This bill would state the intent of the Legislature to enact legislation
that would create the Inland Empire Health Plan E-Prescribing Pilot
Program, which would promote health care quality and the exchange
of health care information, include specified components, and be
administered by an entity with specified certification and at least 5
years of e-prescribing experience under the Medi-Cal program.

Vote: majority. Appropriation: no. Fiscal committee: yes-no.
State-mandated local program: ses-no.

The people of the State of California do enact as follows:

1 SECTION 1. It is the intent of the Legislature to enact
2 legislation that would create the Inland Empire Health Plan
3 E-Prescribing Pilot Program, which would meet all of the following
4 requirements:
5 (a) Be administered by an entity with certification from the
6 Certification Commission for Health Information Technology and
7 a minimum of five years of e-prescribing experience under the
8 Medi-Cal program.

9 (b) Promote health care quality and the exchange of health care
10 information.
11 (¢) Include all of the following components:
12 (1) Integrated clinical decision support alerts for allergies,
13 drug-drug interactions, duplications in therapy, and elderly alerts.
14 (2) Current payer formulary information.
L3 (3) Appropriate alternatives, when needed, to support
16 cost-effective prescribing at the point of care.
17 (4) Drug compendia approved by the Center for Medicare and
18 Medicaid Services.
19 (5) Electronic transmission of prescriptions.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 832
Author: Jones
Bill Date: April 22, 2009, amended
Subject: Clinic Licensing: Workgroup
Sponsor: California Department of Public Health (CDPH)
STATUS OF BILL:

This bill is in the Assembly Appropriations Committee and has not been set for
hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill, that was amended in the Assembly Health Committee, will now require
the Department of Public Health (DPH) to convene a workgroup to consider and develop
recommendations for state oversight and monitoring of ambulatory surgical centers to
ensure public safety.

ANALYSIS:

This bill would require DPH to convene a workgroup, no later than February 1,
2010, to consider and develop recommendations for state oversight and monitoring of
ambulatory surgical centers. These recommendations would be focused on increasing
public health and safety.

The workgroup would be tasked with, among other topics, considering the
implications of the 2007 Third District Court of Appeals ruling, Capen v. Shewry. The
workgroup would also be required to address existing quality and accreditation standards,
including federal conditions of participation for ambulatory surgical centers who
participate in the Medicare program, and the state of the art of ambulatory surgery centers
within the state. The workgroup would need to submit its conclusions and
recommendations to the appropriate policy committees of the Legislature no later than July
1,2010. The members of the workgroup would serve without compensation.

The workgroup would include representatives from all of those listed on the
attached proposed language.

FISCAL: None to MBC.

POSITION: Staff Recommendation: Support if amended to address the Capen
v. Shewry decision for a minimum of a one year period while the
workgroup develops its recommendations and legislation can be
enacted.

April 24, 2009



Amendments to AB 832 n
As amended April 22, 2009
(As proposed to be amended)

Delete and replace the existing provisions of the bill with the following:

a) The Department of Public Health shall convene a workgroup, no later than February 1, 2010,
to consider and develop recommendations for state oversight and monitoring of ambulatory
surgical centers, as defined in Section 1204 of the Health and Safety Code, to ensure public
health and safety. The workgroup shall consider the implications of the 2007 Third District
Court of Appeals ruling, Capen v. Shewry, (155 Cal. App. 4th 378), existing quality and
accreditation standards, including federal conditions of participation for ambulatory surgical
centers participating in the Medicare program, and the state of the art of ambulatory surgery
centers within this state. The workgroup shall submit its conclusions and recommendations
to the appropriate policy committees of the Legislature no later than July 1, 2010.

b) The workgroup shall include representatives from all of the following:

1) American Nurses Association of California;

2) California Academy of Eye Physicians and Surgeons;

3) California Ambulatory Surgical Association;

4) California Dental Association;

5) California Society of Dermatology and Dermatologic Surgery;

6) California Medical Association;

7) California Nurses Association;

8) California Orthopedic Association;

9) California Podiatric Medical Association;

10) California Society of Anesthesiologists;

11) California Society of Plastic Surgeons;

12) Medical Board of California;

13) Office of Statewide Health Planning and Development;

14) Service Employees International Union;

15) At least one advocacy organization that represents consumers; and,
16) Other organizations with expertise in the licensing and operation of ASCs.

¢) The members of the workgroup shall serve without compensation.



AMENDED IN ASSEMBLY APRIL 22, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 832

Introduced by Assembly Member Jones

February 26, 2009

An act to amend Sections 1200, 1204, 1206, and 1248.1 of, and to
add Sections 1204.6, 1204.65, 1212.5,1212.6, and 1212.7 to, the Health
and Safety Code, relating to public health.

LEGISLATIVE COUNSEL’S DIGEST

AB 832, as amended, Jones. Clinic licensing.

(1) Existing law establishes various programs for the prevention of
disease and the promotion of the public health under the jurisdiction of
the State Department of Public Health, including, but not limited to,
provisions for the licensing, with certain exceptions, of clinics, as
defined. A violation of these provisions is a crime.

This bill would exclude a place, establishment, or institution that
solely provides immunizations, or screenings for blood pressure,
cholesterol, or bone density, or a combination of those services, from
the definition of “clinic” for these purposes.

(2) Existing law defines “surgical clinic” as a clinic that provides
ambulatory surgical care and is not part of a hospital or is a place that
is owned, leased, or operated as a clinic or office by one or more
physicians or dentists.

This bill would-reeast revise that definition, would define “ambulatory
surgical care” for this purpose, and would delete the exemption for a
place that is owned, leased, or operated by one or more physicians or
dentists. The bill would also require surgical clinics to be licensed
regardless of physician ownership, but would exclude a doctor’s office
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or other place thatprevides-enly-preseribed does not provide ambulatory

surgical care services and dental offices that provide only conscious
sedation and not general sedation, and would make conforming changes.
This bill would require any person seeking licensure as a surgical

clinic to-provide-doc x

meet specified standards.

This bill would require a surgical clinic that was in operation prior
to January 1, 2010, and that is required to become licensed as a result
of the passage of the bill to submit a completed application and the
required application fee no later than June 30, 2010, but would allow
the surgical clinic to remain in operation until the department grants
or denies a provisional license.

By changing the definition of an existing crime, this bill would impose
a state-mandated local program.

This bill would declare the intent of the Legislature to subsequently
appropriate funds to the department as a loan to support the licensing
and certification program relating to surgical clinics.

(3) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. This act shall be known, and may be cited, as the
2 California Outpatient Surgery Patient Safety and Improvement
3 Act.
4 SEC. 2. Section 1200 of the Health and Safety Code is amended
5 toread:
6 1200. As used in this chapter, “clinic” means an organized
7 outpatient health facility that provides direct medical, surgical,
8 dental, optometric, or podiatric advice, services, or treatment to
9 patients who remain less than 24 hours, and which may also
10 provide diagnostic or therapeutic services to patients in the home
11 as an incident to care provided at the clinic facility. Nothing in
12  this section shall be construed to prohibit the provision of nursing
13 services in a clinic licensed pursuant to this chapter. In no case
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shall a clinic be deemed to be a health facility subject to the
provisions of Chapter 2 (commencing with Section 1250) of this
division. A place, establishment, or institution that solely provides
advice, counseling, information, or referrals on the maintenance
of health or on the means and measures to prevent or avoid
sickness, disease, or injury, where-sueh the advice, counseling,
information, or referrals—dees do not constitute the practice of
medicine, surgery, dentistry, optometry, or podiatry, shall not be
deemed a clinic for purposes of this chapter. A place,
establishment, or institution that solely provides immunizations,
or screenings for blood pressure, cholesterol, or bone density, or
any combination of these services, shall not be deemed a clinic
for purposes of this chapter.

References in this chapter to “primary care clinics” shall mean
and designate all the types of clinics specified in subdivision (a)
of Section 1204, including community clinics and free clinics.
References in this chapter to specialty clinics shall mean and
designate all the types of clinics specified in subdivision (b) of
Section 1204, including surgical clinics, chronic dialysis clinics,
and rehabilitation clinics.

SEC. 3. Section 1204 of the Health and Safety Code is amended
to read:

1204. Clinics eligible for licensure pursuant to this chapter are
primary care clinics and specialty clinics.

(a) (1) Only the following defined classes of primary care
clinics shall be eligible for licensure:

(A) A “community clinic” means a clinic operated by a
tax-exempt nonprofit corporation that is supported and maintained
in whole or in part by donations, bequests, gifts, grants, government
funds or contributions, that may be in the form of money, goods,
or services. In a community clinic, any charges to the patient shall
be based on the patient’s ability to pay, utilizing a sliding fee scale.
No corporation other than a nonprofit corporation, exempt from
federal income taxation under paragraph (3) of subsection (c) of
Section 501 of the Internal Revenue Code of 1954 as amended, or
a statutory successor thereof, shall operate a community clinic;
provided, that the licensee of any community clinic so licensed on
the effective date of this section shall not be required to obtain
tax-exempt status under either federal or state law in order to be
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eligible for, or as a condition of, renewal of its license. No natural
person or persons shall operate a community clinic.

(B) A “free clinic” means a clinic operated by a tax-exempt,
nonprofit corporation supported in whole or in part by voluntary
donations, bequests, gifts, grants, government funds or
contributions, that may be in the form of money, goods, or services.
In a free clinic there shall be no charges directly to the patient for
services rendered or for drugs, medicines, appliances, or
apparatuses furnished. No corporation other than a nonprofit
corporation exempt from federal income taxation under paragraph
(3) of subsection (¢) of Section 501 of the Internal Revenue Code
of 1954 as amended, or a statutory successor thereof, shall operate
a free clinic; provided, that the licensee of any free clinic so
licensed on the effective date of this section shall not be required
to obtain tax-exempt status under either federal or state law in
order to be eligible for, or as a condition of, renewal of its license.
No natural person or persons shall operate a free clinic.

(2) Nothing in this subdivision shall prohibit a community clinic
or a free clinic from providing services to patients whose services
are reimbursed by third-party payers, or from entering into
managed care contracts for services provided to private or public
health plan subscribers, as long as the clinic meets the requirements
identified in subparagraphs (A) and (B). For purposes of this
subdivision, any payments made to a community clinic by a
third-party payer, including, but not limited to, a health care service
plan, shall not constitute a charge to the patient. This paragraph is
a clarification of existing law.

(b) The following types of specialty clinics shall be eligible for
licensure as specialty clinics pursuant to this chapter:

(1) A “surgical clinic” means a clinic that is not part of a hospital
or a primary care clinic that is either licensed pursuant to this
section, or exempt pursuant to subdivision (b) of Section 1206,
and that provides ambulatory surgical care as defined in Section
1204.6 for patients who remain less than 24 hours. Surgical clinics
shall be subject to licensure by the department regardless of
physician ownership.

(2) A “chronic dialysis clinic”” means a clinic that provides less
than 24-hour care for the treatment of patients with end-stage renal
disease, including renal dialysis services.
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(3) A “rehabilitation clinic” means a clinic that, in addition to
providing medical services directly, also provides physical
rehabilitation services for patients who remain less than 24 hours.
Rehabilitation clinics shall provide at least two of the following
rehabilitation services: physical therapy, occupational therapy,
social, speech pathology, and audiology services. A rehabilitation
clinic does not include the offices of a private physician in
individual or group practice.

(4) An “alternative birth center” means a clinic that is not part
of a hospital and that provides comprehensive perinatal services
and delivery care to pregnant women who remain less than 24
hours at the facility.

(c) In accordance with subdivision (d) of Section 1248.1,
licensure as a surgical clinic shall satisfy the requirements of
Chapter 1.3 (commencing with Section 1248).

SEC. 4. Section 1204.6 is added to the Health and Safety Code,
to read:

1204.6. (a) “Ambulatory surgical care” for purposes of
licensure as a surgical clinic, means the incision, partial or complete
excision, destruction, resection, or other structural alteration of
human tissue by any means except any of the following:

(1) Minor skin repair procedures, including, but not limited to,
any of the following:

(A) Repair of minor lacerations.

(B) Excision of moles, warts, or other minor skin lesions.

(C) Incision and drainage of superficial abscesses.

(2) Procedures using only local anesthesia, topical anesthesia,
or no anesthesia.

(3) Procedures not using general anesthesia or conscious
sedation.

(b) “General anesthesia” for purposes of licensure as a surgical
clinic, means a controlled state of depressed consciousness or
unconsciousness, accompanied by partial or complete loss of
protective reflexes, produced by a pharmacologic or
nonpharmacologic method, or a combination thereof.

(c) “Conscious sedation” for purposes of licensure as a surgical
clinic, means a minimally depressed level of consciousness
produced by a pharmacologic or nonpharmacologic method, or a
combination thereof, that retains the patient’s ability to maintain
independently and continuously an airway, and respond
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appropriately to physical stimulation or verbal command.
Conscious sedation does not include the administration of oral
medications or the administration of a mixture of nitrous oxide
and oxygen, whether administered alone or in combination with
each other.

(d) A doctor’s office or other place, establishment, or institution
that-prevides—no—surgieal-serviees does not provide ambulatory
surgical care, as defined in subdivision (a), other than-these the
exceptions described in paragraphs (1), (2), and (3) of subdivision
(a), shall not be required to obtain licensure as a surgical clinic.

(e) A dental office or other place, establishment, or institution
that does not use general anesthesia but does use conscious
sedation, with a permit issued pursuant to Article 2.8 (commencing
with Section 1647) of Chapter 4 of Division 2 of the Business and
Professions Code, shall not be required to obtain licensure as a
surgical clinic.

SEC. 5. Section 1204.65 is added to the Health and Safety
Code, to read:

1204.65. A surgical clinic that was in operation prior to
January 1, 2010, and is required to become licensed due to the
enactment of Section 1204.6 and the amendments to Section 1206,
as contained in the act adding this section, shall submit a
completed application for licensure as a surgical clinic,
accompanied by the required application fee, not later than June
30, 2010, but may continue to operate as a surgical clinic until
the department conducts a licensing visit and grants or denies a
provisional license pursuant to Sections 1219 or 1219.1. A surgical
clinic that is denied a license shall cease operating immediately
upon receipt of the denial.

SEC. 6. Section 1206 of the Health and Safety Code is amended
to read:

1206. The requirement of licensure and other requirements of
this chapter do not apply to any of the following:

(a) Any place or establishment owned or leased and operated
as a clinic or office by one or more licensed health care
practitioners and used by the practitioner as an office for the
practice of his or her profession, within the scope of his or her

llcense in any IawﬁJl form of organlzatlon se—leﬁg—&s-eaeh—heensed
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ofthe unless the clinic or office is providing ambulatory surgical
services, as defined in subdivision (a) of Section 1204.6, other
than the exceptions described in paragraphs (1), (2), and (3) of
subdivision (a) of Section 1204.6, regardless of the name used
publicly to identify the place or establishment. The exemption
pursuant to this subdivision shall not apply to either of the
following:

(1) Any surgical clinic as described in paragraph (1) of
subdivision (b) of Section 1204, regardless of any health care
practitioner ownership interest in the clinic.

(2) Any chronic dialysis clinic as described in paragraph (2) of
subdivision (b) of Section 1204.

(b) Any clinic directly conducted, maintained, or operated by
the United States or by any of its departments, officers, or agencies,
and any primary care clinic specified in subdivision (a) of Section
1204 that is directly conducted, maintained, or operated by this
state or by any of its political subdivisions or districts, or by any
city. Nothing in this subdivision precludes the state department
from adopting regulations that utilize clinic licensing standards as
eligibility criteria for participation in programs funded wholly or
partially under Title XVIII or XIX of the federal Social Security
Act.

(¢) Any clinic conducted, maintained, or operated by a federally
recognized Indian tribe or tribal organization, as defined in Section
450 or 1601 of Title 25 of the United States Code, that is located
on land recognized as tribal land by the federal government.

(d) Clinics conducted, operated, or maintained as outpatient
departments of hospitals.

(e) Any facility licensed as a health facility under Chapter 2
(commencing with Section 1250).

(f) Any freestanding clinical or pathological laboratory licensed
under Chapter 3 (commencing with Section 1200) of Division 2
of the Business and Professions Code.

(g) A clinic operated by, or affiliated with, any institution of
learning that teaches a recognized healing art and is approved by
the state board or commission vested with responsibility for
regulation of the practice of that healing art. The exemption
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pursuant to this subdivision shall not apply to any surgical clinic
as described in paragraph (1) of subdivision (b) of Section 1204.

(h) A clinic that is operated by a primary care community or
free clinic and that is operated on separate premises from the
licensed clinic and is only open for limited services of no more
than 20 hours a week. An intermittent clinic as described in this
subdivision shall, however, meet all other requirements of law,
including administrative regulations and requirements, pertaining
to fire and life safety.

(i) The offices of physicians in group practice who provide a
preponderance of their services to members of a comprehensive
group practice prepayment health care service plan subject to
Chapter 2.2 (commencing with Section 1340).

(j) Student health centers operated by public institutions of
higher education.

(k) Nonprofit speech and hearing centers, as defined in Section
1201.5. Any nonprofit speech and hearing clinic desiring an
exemption under this subdivision shall make application therefor
to the director, who shall grant the exemption to any facility
meeting the criteria of Section 1201.5. Notwithstanding the
licensure exemption contained in this subdivision, a nonprofit
speech and hearing center shall be deemed to be an organized
outpatient clinic for purposes of qualifying for reimbursement as
a rehabilitation center under the Medi-Cal Act (Chapter 7
(commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code).

(D) A clinic operated by a nonprofit corporation exempt from
federal income taxation under paragraph (3) of subsection (c) of
Section 501 of the Internal Revenue Code of 1954, as amended,
or a statutory successor thereof, that conducts medical research
and health education and provides health care to its patients through
a group of 40 or more physicians and surgeons, who are
independent contractors representing not less than 10
board-certified specialties, and not less than two-thirds of whom
practice on a full-time basis at the clinic.

(m) Any clinic, limited to in vivo diagnostic services by
magnetic resonance imaging functions or radiological services
under the direct and immediate supervision of a physician and
surgeon who is licensed to practice in California. This shall not
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be construed to permit cardiac catheterization or any treatment
modality in these clinics.

(n) A clinic operated by an employer or jointly by two or more
employers for their employees only, or by a group of employees,
or jointly by employees and employers, without profit to the
operators thereof or to any other person, for the prevention and
treatment of accidental injuries to, and the care of the health of,
the employees comprising the group.

(0) A community mental health center, as defined in Section
5601.5 of the Welfare and Institutions Code.

(p) (1) A clinic operated by a nonprofit corporation exempt
from federal income taxation under paragraph (3) of subsection
(c) of Section 501 of the Internal Revenue Code of 1954, as
amended, or a statutory successor thereof, as an entity organized
and operated exclusively for scientific and charitable purposes and
that satisfied all of the following requirements on or before January
1, 2005:

(A) Commenced conducting medical research on or before
January 1, 1982, and continues to conduct medical research.

(B) Conducted research in, among other areas, prostatic cancer,
cardiovascular disease, electronic neural prosthetic devices,
biological effects and medical uses of lasers, and human magnetic
resonance imaging and spectroscopy.

(C) Sponsored publication of at least 200 medical research
articles in peer-reviewed publications.

(D) Received grants and contracts from the National Institutes
of Health.

(E) Held and licensed patents on medical technology.

(F) Received charitable contributions and bequests totaling at
least five million dollars ($5,000,000).

(G) Provides health care services to patients only:

(1) Inconjunction with research being conducted on procedures
or applications not approved or only partially approved for payment
(I) under the Medicare program pursuant to Section 1359y(a)(1)(A)
of Title 42 of the United States Code, or (II) by a health care service
plan registered under Chapter 2.2 (commencing with Section 1340),
or a disability insurer regulated under Chapter 1 (commencing
with Section 10110) of Part 2 of Division 2 of the Insurance Code;
provided that services may be provided by the clinic for an
additional period of up to three years following the approvals, but
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only to the extent necessary to maintain clinical expertise in the
procedure or application for purposes of actively providing training
in the procedure or application for physicians and surgeons
unrelated to the clinic.

(i1) Through physicians and surgeons who, in the aggregate,
devote no more than 30 percent of their professional time for the
entity operating the clinic, on an annual basis, to direct patient care
activities for which charges for professional services are paid.

(H) Makes available to the public the general results of its
research activities on at least an annual basis, subject to good faith
protection of proprietary rights in its intellectual property.

(I) Is a freestanding clinic, whose operations under this
subdivision are not conducted in conjunction with any affiliated
or associated health clinic or facility defined under this division,
except a clinic exempt from licensure under subdivision (m). For
purposes of this subparagraph, a freestanding clinic is defined as
“affiliated” only if it directly, or indirectly through one or more
intermediaries, controls, or is controlled by, or is under common
control with, a clinic or health facility defined under this division,
except a clinic exempt from licensure under subdivision (m). For
purposes of this subparagraph, a freestanding clinic is defined as
“associated” only if more than 20 percent of the directors or trustees
of the clinic are also the directors or trustees of any individual
clinic or health facility defined under this division, except a clinic
exempt from licensure under subdivision (m). Any activity by a
clinic under this subdivision in connection with an affiliated or
associated entity shall fully comply with the requirements of this
subdivision. This subparagraph shall not apply to agreements
between a clinic and any entity for purposes of coordinating
medical research.

(2) By January 1, 2007, and every five years thereafter, the
Legislature shall receive a report from each clinic meeting the
criteria of this subdivision and any other interested party
concerning the operation of the clinic’s activities. The report shall
include, but not be limited to, an evaluation of how the clinic
impacted competition in the relevant health care market, and a
detailed description of the clinic’s research results and the level
of acceptance by the payer community of the procedures performed
at the clinic. The report shall also include a description of
procedures performed both in clinics governed by this subdivision
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and those performed in other settings. The cost of preparing the
reports shall be borne by the clinics that are required to submit
them to the Legislature pursuant to this paragraph.

SEC6-

SEC. 7. Section 1212.5 is added to the Health and Safety Code,
to read:

1212.5. (a) Commencing January 1, 2010, a surgical clinic
shall-alse meet all of the following standards:

(1) Comply with the conditions of coverage as set forth in
Subpart C of Part 416 of Title 42 of the Code of Federal
Regulations, as those conditions exist on January 1, 2008. The
conditions of coverage shall be conditions of providing services
regardless of the source of payment for those services.

)

(2) Limit surgical procedures to those that comply with all of
the following:

(A) Do not require the presence of more than one surgeon during
the procedure.

(B) Are not expected to require a blood transfusion.

(C) Are not expected to require major or prolonged invasion of
body cavities.

(D) Are not expected to involve major blood vessels.

(E) Are not inherently life threatening.

(F) Are not emergency surgeries.

(G) Are not experimental surgeries.
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(3) A preanesthesia evaluation, including an ASA Physical
Status Classification, shall be completed on all surgical anesthesia
patients. Surgical procedures shall not be performed on a patient
with severe systemic disease that is a constant threat to life (ASA
Classification 4) or on a moribund patient who is not expected to
survive for 24 hours without the operation (ASA Classification
5). A patient with severe systemic disease (ASA Classification 3)
shall have a presurgical consultation with a physician specialist
appropriate for the patient’s severe systemic disease in order to
obtain medical clearance for surgery.

&)

(4) Establish and implement policies and procedures compliant
with the conditions of coverage. The policies and procedures shall
comply with both of the following:

(A) The policies and procedures shall include, but need not be
limited to, all of the following:

(1) Surgical services, as provided by physicians;—dentists; or
podiatrists.

(1) Anesthesia services.

(111) Nursing services.

(iv) Evaluation of quality assessment and performance
improvement.

(v) Infection control.

(vi) Pharmaceutical services.

(vii) Laboratory and radiology services.

(viii) Housekeeping services, including provisions for
maintenance of a safe, clean environment.

(ix) Patient health records, including provisions that shall be
developed with the assistance of a person skilled in record
maintenance and preservation.

(x) Personnel policies and procedures.

(B) The policies and procedures shall provide for appropriate
staffing ratios for all care provided to patients receiving general
anesthesia in compliance with both of the following:

(1) In each surgical room there shall be at least one registered
nurse assigned to the duties of the circulating nurse and a minimum
of one additional person serving as scrub assistant for each
patient-occupied operating room. The scrub assistant may be a
licensed nurse, an operating room technician, or other person who
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has demonstrated current competence to the clinic as a scrub
assistant, but shall not be a physician or other licensed health
professional who is assisting in the performance of surgery.

(i) The licensed nurse-to-patient ratio in a postanesthesia
recovery unit of the anesthesia service shall be one-to-two or fewer
at all times, regardless of the type of general anesthesia the patient
receives.

(b) A clinic licensed pursuant to this section shall be subject to
the requirements of Section 1280.15.

SEE

SEC. 8. Section 1212.6 is added to the Health and Safety Code,
to read:

1212.6. Every clinic for which a license has been issued under
Section 1212.5 shall be subject to the reporting requirements
contained in Section 1279.1 and the penalties imposed under
Sections 1280.1, 1280.3, and 1280.4.

SEES-

SEC. 9. Section 1212.7 is added to the Health and Safety Code,
to read:

1212.7. 1t is the intent of the Legislature to provide funding
through an appropriation in the Budget Act or other measure to
the State Department of Public Health, for a loan for the support
the operations of the Licensing and Certification Program for
activities authorized by this chapter relating to the licensure of
surgical clinics. The loan shall be repaid with proceeds from fees
collected pursuant to Section 1266. The department shall implement
the provisions of this chapter relating to the licensure of surgical
clinics to the extent resources are provided.

SEE-9:

SEC. 10. Section 1248.1 of the Health and Safety Code is
amended to read:

1248.1. No association, corporation, firm, partnership, or person
shall operate, manage, conduct, or maintain an outpatient setting
in this state, unless the setting is one of the following:

(a) Anambulatory surgical center that is certified to participate
in the Medicare program under Title XVIII (42 U.S.C. Sec. 1395
et seq.) of the federal Social Security Act.

(b) Any—A clinic conducted, maintained, or operated by a
federally recognized Indian tribe or tribal organization, as defined
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in Section 450 or 1601 of Title 25 of the United States Code, and
located on land recognized as tribal land by the federal government.

(¢) Any-A clinic directly conducted, maintained, or operated by
the United States or by any of its departments, officers, or agencies.

(d) Any-A primary care clinic licensed under subdivision (a)
and-any a surgical clinic licensed under subdivision (b) of Section
1204.

(e) Any-A health facility licensed as a general acute care hospital
under Chapter 2 (commencing with Section 1250).

(f) Anry-An outpatient setting to the extent that it is used by a
dentist or physician and surgeon in compliance with Article 2.7
(commencing with Section 1646) or Article 2.8 (commencing with
Section 1647) of Chapter 4 of Division 2 of the Business and
Professions Code.

(g) An outpatient setting accredited by an accreditation agency
approved by the division pursuant to this chapter.

(h) A setting, including, but not limited to, a mobile van, in
which equipment is used to treat patients admitted to a facility
described in subdivision (a), (d), or (e), and in which the procedures
performed are staffed by the medical staff of, or other healthcare
practitioners with clinical privileges at, the facility and are subject
to the peer review process of the facility but which setting is not
a part of a facility described in subdivision (a), (d), or (e).

Nothing in this section shall relieve an association, corporation,
firm, partnership, or person from complying with all other
provisions of law that are otherwise applicable, including, but not
limited to, licensure as a primary care or specialty clinic as set
forth in Chapter 1 (commencing with Section 1200) of Division
2 of the Health and Safety Code. Surgical clinics shall be subject
to licensure regardless of any physician ownership interest.

SEC16-

SEC. 11. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
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1 the meaning of Section 6 of Article XIIIB of the California
2 Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 933
Author: Fong
Bill Date: February 26, 2009, introduced
Subject: Workers” Compensation: utilization review
Sponsor: California Society of Industrial Medicine and Surgery

California Society of Physical Medicine and Rehabilitation
Union of American Physicians and Dentists (AFSCME)

STATUS OF BILL:

This bill is in the Assembly Insurance Committee and is set for hearing on
May 6, 2009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill clarifies current law to provide that physicians performing utilization review for
injured workers must be licensed in California.

ANALYSIS:

Current law does not require physicians who perform utilization reviews of workers’
compensation claims to be license in California as long as the physicians are licensed in another
state. However, current law does state that performing an evaluation that leads to the
modification, delay, or denial of medical treatment is an act of diagnosing for the purpose of
providing a different mode of treatment for the patient. Only a licensed physician is allowed to
override treatment decisions.

The author and proponents of this bill believe that out-of-state physicians are making
inappropriate decisions regarding these utilization reviews in part because there is no regulatory
agency holding them accountable.

This bill would ensure that any physician performing a utilization review in California

would be regulated by the Medical Board (Board) by requiring all physicians performing these
reviews to be licensed in this state.

This bill is similar to last year’s AB 2969 (Lieber) which was vetoed. The Board has
supported that legislation in the past.

FISCAL.: None to the Board

POSITION: Staff Recommendation: Support
April 24, 2009



CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 933

Introduced by Assembly Member Fong

February 26, 2009

An act to amend Sections 3209.3 and 4610 of the Labor Code, relating
to workers’ compensation.

LEGISLATIVE COUNSEL’S DIGEST

AB 933, as introduced, Fong. Workers’ compensation: utilization
review.

Existing workers’ compensation law generally requires employers to
secure the payment of workers’ compensation, including medical
treatment, for injuries incurred by their employees that arise out of, or
in the course of, employment.

Existing law, for purposes of workers’ compensation, defines
“psychologist” to mean a licensed psychologist with a doctoral degree
in psychology, or a doctoral degree deemed equivalent for licensure by
the Board of Psychology, as specified, and who either has at least two
years of clinical experience in a recognized health setting or has met
the standards of the National Register of the Health Service Providers
in Psychology.

This bill would require the psychologist to be licensed by California
state law.

Existing law requires every employer to establish a medical treatment
utilization review process, in compliance with specified requirements,
either directly or through its insurer or an entity with which the employer
or insurer contracts for these services. Existing law provides that no
person other than a licensed physician who is competent to evaluate
the specific clinical issues involved in the medical treatment services,
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and where these services are within the scope of the physician’s practice,
requested by the physician may modify, delay, or deny requests for
authorization of medical treatment for reasons of medical necessity to
cure and relieve.

This bill would require the physician to be licensed by California
state law.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 3209.3 of the Labor Code is amended to
read:

3209.3. (a) “Physician”—inetades means physicians and
surgeons holding an M.D. or D.O. degree, psychologists,
acupuncturists, optometrists, dentists, podiatrists, and chiropractic
practitioners licensed by California state law and within the scope
of their practice as defined by California state law.

(b) “Psychologist” means a-teensed psychologist licensed by
California state law with a doctoral degree in psychology, or a
doctoral degree deemed equivalent for licensure by the Board of
Psychology pursuant to Section 2914 of the Business and
Professions Code, and who either has at least two years of clinical
experience in a recognized health setting or has met the standards
of the National Register of the Health Service Providers in
Psychology.

(c¢) When treatment or evaluation for an injury is provided by
a psychologist, provision shall be made for appropriate medical
collaboration when requested by the employer or the insurer.

(d) “Acupuncturist” means a person who holds an
acupuncturist’s certificate issued pursuant to Chapter 12
(commencing with Section 4925) of Division 2 of the Business
and Professions Code.

(e) Nothing in this section shall be construed to authorize
acupuncturists to determine disability for the purposes of Article
3 (commencing with Section 4650) of Chapter 2 of Part 2, or under
Section 2708 of the Unemployment Insurance Code.

SEC. 2. Section 4610 of the Labor Code is amended to read:

4610. (a) For purposes of this section, “utilization review”
means utilization review or utilization management functions that
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prospectively, retrospectively, or concurrently review and approve,
modify, delay, or deny, based in whole or in part on medical
necessity to cure and relieve, treatment recommendations by
physicians, as defined in Section 3209.3, prior to, retrospectively,
or concurrent with the provision of medical treatment services
pursuant to Section 4600.

(b) Every employer shall establish a utilization review process
in compliance with this section, either directly or through its insurer
or an entity with which an employer or insurer contracts for these
services.

(c) Each utilization review process shall be governed by written
policies and procedures. These policies and procedures shall ensure
that decisions based on the medical necessity to cure and relieve
of proposed medical treatment services are consistent with the
schedule for medical treatment utilization adopted pursuant to
Section 5307.27. Prior to adoption of the schedule, these policies
and procedures shall be consistent with the recommended standards
set forth in the American College of Occupational and
Environmental Medicine Occupational Medical Practice
Guidelines. These policies and procedures, and a description of
the utilization process, shall be filed with the administrative director
and shall be disclosed by the employer to employees, physicians,
and the public upon request.

(d) Ifanemployer, insurer, or other entity subject to this section
requests medical information from a physician in order to
determine whether to approve, modify, delay, or deny requests for
authorization, the employer shall request only the information
reasonably necessary to make the determination. The employer,
insurer, or other entity shall employ or designate a medical director
who holds an unrestricted license to practice medicine in this state
issued pursuant to Section 2050 or Section 2450 of the Business
and Professions Code. The medical director shall ensure that the
process by which the employer or other entity reviews and
approves, modifies, delays, or denies requests by physicians prior
to, retrospectively, or concurrent with the provision of medical
treatment services, complies with the requirements of this section.
Nothing in this section shall be construed as restricting the existing
authority of the Medical Board of California.

() No person other than a—teensed physician licensed by
California state law who is competent to evaluate the specific
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clinical issues involved in the medical treatment services, and
where these services are within the scope of the physician’s
practice, requested by the physician may modify, delay, or deny
requests for authorization of medical treatment for reasons of
medical necessity to cure and relieve.

(f) The criteria or guidelines used in the utilization review
process to determine whether to approve, modify, delay, or deny
medical treatment services shall be all of the following:

(1) Developed with involvement from actively practicing
physicians.

(2) Consistent with the schedule for medical treatment utilization
adopted pursuant to Section 5307.27. Prior to adoption of the
schedule, these policies and procedures shall be consistent with
the recommended standards set forth in the American College of
Occupational and Environmental Medicine Occupational Medical
Practice Guidelines.

(3) Evaluated at least annually, and updated if necessary.

(4) Disclosed to the physician and the employee, if used as the
basis of a decision to modify, delay, or deny services in a specified
case under review.

(5) Available to the public upon request. An employer shall
only be required to disclose the criteria or guidelines for the
specific procedures or conditions requested. An employer may
charge members of the public reasonable copying and postage
expenses related to disclosing criteria or guidelines pursuant to
this paragraph. Criteria or guidelines may also be made available
through electronic means. No charge shall be required for an
employee whose physician’s request for medical treatment services
is under review.

(g) In determining whether to approve, modify, delay, or deny
requests by physicians prior to, retrospectively, or concurrent with
the provisions of medical treatment services to employees all of
the following requirements must be met:

(1) Prospective or concurrent decisions shall be made in a timely
fashion that is appropriate for the nature of the employee’s
condition, not to exceed five working days from the receipt of the
information reasonably necessary to make the determination, but
in no event more than 14 days from the date of the medical
treatment recommendation by the physician. In cases where the
review is retrospective, the decision shall be communicated to the
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individual who received services, or to the individual’s designee,
within 30 days of receipt of information that is reasonably
necessary to make this determination.

(2) When the employee’s condition is such that the employee
faces an imminent and serious threat to his or her health, including,
but not limited to, the potential loss of life, limb, or other major
bodily function, or the normal timeframe for the decisionmaking
process, as described in paragraph (1), would be detrimental to the
employee’s life or health or could jeopardize the employee’s ability
to regain maximum function, decisions to approve, modify, delay,
or deny requests by physicians prior to, or concurrent with, the
provision of medical treatment services to employees shall be made
in a timely fashion that is appropriate for the nature of the
employee’s condition, but not to exceed 72 hours after the receipt
of the information reasonably necessary to make the determination.

(3) (A) Decisions to approve, modify, delay, or deny requests
by physicians for authorization prior to, or concurrent with, the
provision of medical treatment services to employees shall be
communicated to the requesting physician within 24 hours of the
decision. Decisions resulting in modification, delay, or denial of
all or part of the requested health care service shall be
communicated to physicians initially by telephone or facsimile,
and to the physician and employee in writing within 24 hours for
concurrent review, or within two business days of the decision for
prospective review, as prescribed by the administrative director.
If the request is not approved in full, disputes shall be resolved in
accordance with Section 4062. If a request to perform spinal
surgery is denied, disputes shall be resolved in accordance with
subdivision (b) of Section 4062.

(B) In the case of concurrent review, medical care shall not be
discontinued until the employee’s physician has been notified of
the decision and a care plan has been agreed upon by the physician
that is appropriate for the medical needs of the employee. Medical
care provided during a concurrent review shall be care that is
medically necessary to cure and relieve, and an insurer or
self-insured employer shall only be liable for those services
determined medically necessary to cure and relieve. If the insurer
or self-insured employer disputes whether or not one or more
services offered concurrently with a utilization review were
medically necessary to cure and relieve, the dispute shall be
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resolved pursuant to Section 4062, except in cases involving
recommendations for the performance of spinal surgery, which
shall be governed by the provisions of subdivision (b) of Section
4062. Any compromise between the parties that an insurer or
self-insured employer believes may result in payment for services
that were not medically necessary to cure and relieve shall be
reported by the insurer or the self-insured employer to the licensing
board of the provider or providers who received the payments, in
a manner set forth by the respective board and in such a way as to
minimize reporting costs both to the board and to the insurer or
self-insured employer, for evaluation as to possible violations of
the statutes governing appropriate professional practices. No fees
shall be levied upon insurers or self-insured employers making
reports required by this section.

(4) Communications regarding decisions to approve requests
by physicians shall specify the specific medical treatment service
approved. Responses regarding decisions to modify, delay, or deny
medical treatment services requested by physicians shall include
a clear and concise explanation of the reasons for the employer’s
decision, a description of the criteria or guidelines used, and the
clinical reasons for the decisions regarding medical necessity.

(5) If the employer, insurer, or other entity cannot make a
decision within the timeframes specified in paragraph (1) or (2)
because the employer or other entity is not in receipt of all of the
information reasonably necessary and requested, because the
employer requires consultation by an expert reviewer, or because
the employer has asked that an additional examination or test be
performed upon the employee that is reasonable and consistent
with good medical practice, the employer shall immediately notify
the physician and the employee, in writing, that the employer
cannot make a decision within the required timeframe, and specify
the information requested but not received, the expert reviewer to
be consulted, or the additional examinations or tests required. The
employer shall also notify the physician and employee of the -
anticipated date on which a decision may be rendered. Upon receipt
of all information reasonably necessary and requested by the
employer, the employer shall approve, modify, or deny the request
for authorization within the timeframes specified in paragraph (1)
or (2).
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(h) Every employer, insurer, or other entity subject to this section
shall maintain telephone access for physicians to request
authorization for health care services.

(1) If the administrative director determines that the employer,
insurer, or other entity subject to this section has failed to meet
any of the timeframes in this section, or has failed to meet any
other requirement of this section, the administrative director may
assess, by order, administrative penalties for each failure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected. The
administrative penalties shall not be deemed to be an exclusive
remedy for the administrative director. These penalties shall be
deposited in the Workers’ Compensation Administration Revolving
Fund.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 977
Author: Skinner
Bill Date: April 23, 2009, amended
Subject: Pharmacists: protocols with physicians
Sponsor: Pharmacy Board

STATUS OF BILL:

This bill is in the Assembly Business and Professions Committee and is set for
hearing on May 5, 2009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would request the California Pharmacists Association to provide
information to specified legislative committees on the status of immunization protocols
between independent pharmacists and physicians.

ANALYSIS:

This bill, in its prior form, permitted pharmacists to administer flu and pneumonia
vaccines to people over the age of seven years and administer epinephrine by injection for
severe allergic reactions. There was considerable opposition but the sponsor reiterated
the difficulties in the establishment of protocols between physicians and pharmacists. In
order to substantiate these concerns, this bill had been amended to require submission of
documentation on this issue. The original concept may be reconsidered if the
documentation demonstates the need.

This bill would request that the California Pharmacists Association provide
information to the chairpersons of the Assembly Business and Professions Committee
and the Assembly Health Committee, and the Senate Business, Professions and

Economic Development Committee and the Senate Health Committee on the status of
immunization protocols between independent pharmacists and physicians.

FISCAL: None to the Board

POSITION: Staff Recommendation: Watch

April 26, 2009



AMENDED IN ASSEMBLY APRIL 23, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 977

Introduced by Assembly Member Skinner

February 26, 2009

An act-to-s on4
Bttsmess—&nd—Pre-fess-tens—Ged& relatmg to pharmacy

LEGISLATIVE COUNSEL’S DIGEST

AB 977, as amended, Skinner. Pharmacists: immunization
admﬁnsﬁ'-&ﬁon— protocols with physicians.

Existing law, the Pharmacy Law, provides for the licensing and
regulation of pharmacists by the California State Board of Pharmacy.

This bill would request the California Pharmacists Association to
provide information to specified legislative committees on the status of
immunization protocols between independent pharmacists and
physicians.
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for-a-speeiftedreason:
Vote: majority. Appropriation: no. Fiscal committee: yes-no.
State-mandated local program: ne-yes.

The people of the State of California do enact as follows:

SECTION 1. The California Pharmacists Association is hereby
requested to provide information to the respective chairpersons
of the Committees on Business and Professions and Health of the
Assembly and of the Committees on Business, Professions and
Economic Development and Health of the Senate on the status of
immunization protocols between independent pharmacists and
physicians.

SECHON—I+—TheLegislature—finds—and-deelares—all-ofthe
foHowing:
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1070
Author: Hill
Bill Date: April 22, 2009, amended
Subject: Enforcement Enhancements: reporting, public reprimand
Sponsor: Medical Board of California
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill is the vehicle carrying enforcement enhancements for the Medical
Board (Board). This bill finds and declares the importance of the required reporting
under Business and Professions Code section 801.01 and makes various technical
changes to this section to enhance the Board’s ability to effectively protect consumers.

This bill would allow the Board President to sit on a disciplinary panel when the
Board does not have a full complement of members. This bill would require all
medical records requested by the Board to be certified.

This bill would allow an administrative law judge to recommend that a licensee
be issued a public reprimand that includes additional requirements for education and
training.

This bill would require all licensees to report to the Board information regarding
any specialty board certifications held and his or her practice status. Licensees would
be allowed to report his or her cultural background and foreign language proficiencies.
Reporting would occur both at the time of renewal or upon initial licensure.

ANALYSIS:
Amends Business and Professions Code section 801.01:

1. Finds and declares the importance of the required reporting under this section
for public protection and clarifies the interpretation of the reporting
requirements. This is necessary because there are entities that are not reporting,
either due to finding ways around it or misinterpreting the law. The Board
cannot effectively protect consumers if reporting is not consistent and enforced.



Specifies that the University of California is included in the definition of “state
governmental agency.” This is a technical amendment to make clear that all
state and local hospitals are considered state agencies and are bound by the
same reporting requirements.

Removes section (e) due to the changes made in (f) rendering (e) duplicative.

Requires not only physicians, but the entities with which the physicians are
affiliated to send a copy of any report filed to the claimant or his or her counsel.
Current law states that the physician is required to send a copy of the report to
the claimant. The word ‘entity’ is being added to cover a broader spectrum of
individuals who may be reporting. This allows for the burden to be shared by
all involved, rather than just the physician.

Puts the responsibility for any failure to comply with the reporting requirements
on all parties, not just the physician. If an entity, rather than an individual
physician, is responsible for making the decision in a case, that entity is
responsible for the reporting. However, if the physician is not affiliated with a
larger entity, the burden of reporting would be on the physician. Additionally,
the fines for failing to comply are increased to not less than five hundred dollars
($500) and not more than five thousand dollars ($5,000).

Adds that a copy of a judgment must be submitted to the Board to be consistent
with the requirement for a copy of an arbitration award.

Requires that any entity providing a report to a licensing Board must also notify
the licensee that such report is being filed with that Board.

Adds Business and Professions Code section 804.5:

L.

Recognizes that various entities are implementing risk management programs in
the interest of early intervention to address known complications and other
unanticipated events. Prohibits these programs from including provisions that
prohibit patients from contacting or cooperating with the Board or from filing or
withdrawing a complaint.

Amends Business and Professions Code section 2008:

1.

Allows the Board President to sit on a disciplinary panel when the Board does
not have a full complement of members. Currently, the Board President is not
permitted to sit on a panel. When the Board does not have enough members to
fill both panels, usually due to term expirations, it is often the case that Board
members must serve on two disciplinary panels at the same time in order to



have a quorum with which to take action. Allowing the Board President to sit
on a panel would expedite the process of decision making and reduce the
workload for the members who are sitting on more than one panel.

Amends Business and Professions Code section 2225.5:

1.

Requires all medical records requested by the Board to be certified. When the
Board requests medical records upon initial complaint, certified records are
requested but not always provided. The initial review can be performed without
certified records, however, if the complaint goes to investigation, the Board will
need certified medical records. Currently, the Board often has to request
medical records more than once, which prolongs the process of investigation.
Requiring the requested medical records to be certified would expedite the
process of review and investigation of complaints. The board has a form that
can be filled out to certify the records and the provider of the records can ask
the board to send its copy service thus reducing the cost to the physician or
entity. (form attached)

Puts a cap of ten thousand dollars ($10,000) on the penalty that can be assessed
a physician for not complying with the Board’s request for medical records.
Currently the penalty is one thousand dollars ($1,000) a day for not complying
with the request for medical records. This cap is the same as what is in current
law for hospitals.

Defines certified medical records as a copy of the patient’s medical records
authenticated by the licensee or health care facility, as appropriate, on a form
prescribed by the board.

Amends Business and Professions Code section 2227:

1.

Allows an administrative law judge to recommend the issuance of a public
reprimand that includes additional education and training in a proposed
decision. Currently, when the Board feels the appropriate level of discipline for
a physician is a public letter of reprimand with required training or education,
prior to the filing of an Accusation, the Board may issue the physician a public
letter of reprimand that includes the additional education or training
requirements. However, if the Board has filed an accusation against a physician
and the accusation is heard by an administrative law judge, the law does not
allow the administrative law judge to recommend a public reprimand to be
issued to the physician with a training or education requirement.



Amends Business and Professions Code section 2425.3:

1. Specifies that licensees must report to the Board information regarding any
specialty board certifications he or she holds that is issued by a member of the
American Board of Medical Specialties or approved by the Board, his or her
practice status, and may report his or her cultural background and foreign
language proficiency both at the time of renewal and at upon initial licensure.
Current law states that a physician must report the required information to the
Board at renewal, but does not specify that the physician report the required
information to the Board at the time of initial licensure.

FISCAL: None to the Board

POSITION: Sponsor/ Support

April 24, 2009



AMENDED IN ASSEMBLY APRIL 22, 2009
AMENDED IN ASSEMBLY MARCH 31, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 1070

Introduced by Assembly Member Hill

February 27, 2009

An act to amend Sections 801.01, 2008, 2225.5, 2227, and 2425.3
of, and to add Section 804.5 to, the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 1070, as amended, Hill. Healing arts.

(1) Existing law provides for the licensure and regulation of
osteopathic physicians and surgeons by the Osteopathic Medical Board
of California,—ef physicians and surgeons by the Medical Board of
California, and-ef podiatrists by the California Board of Podiatric
Medicine. Existing law requires those licensees, insurers providing
professional liability insurance to those licensees, and governmental
agencies that self-insure those licensees to report specified settlements,
arbitration awards, or civil judgments to the licensee’s board if based
on the licensee’s alleged negligence, error, or omission in practice or
his or her rendering of unauthorized professional services.

This bill would specify that-these-reportsmustbe-sent-whetherornot

the reporting requirements apply to the

University of California, as specified.
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Existing law requires licensees-obhgated and insurers required to
make these reports to send a copy of the report to the claimant or his
or her counsel and requires a claimant or his or her counsel who does
not receive a copy of the report within a specified time period to make
the report to the appropriate board. Existing law makes a failure of a
licensee, claimant, or counsel to comply with these requirements a
public offense punishable by a specified fine.

This bill would require any entity or person-eblgated required to
make a report to send a copy of the report to the claimant or his or her
counsel. The bill would also require an entity that makes a report to
notify the licensee within 15 days of the filing of the report.

The bill would also make a failure to comply with any of the reporting
requirements an infraction punishable by a specified fine. By expanding
the scope of a crime, the bill would impose a state-mandated local
program.

Existing law—alse requires—the these reports to include certain
information, including a brief description of the facts of each claim,
charge, or allegation, and the amount of the judgment or award and the
date of its entry or service.

This bill would eliminate the requirement that this description be brief
and would require the description to also include the role of each
physician and surgeon or podiatrist in the care or professional services
provided to the patient, as specified;and-atstofthe-dates-of treatment

. The bill would also require the report to
include a copy of the judgment or award.

(2) The Medical Practice Act provides for the regulation of physicians
and surgeons by the Medical Board of California, and provides that
the protection of the public is the highest priority for the board in
exercising its licensing, regulatory, and disciplinary functions.

This bill would prohibit any entity that provides early intervention,
patient safety, or risk management programs to patients, or contracts
for those programs for patients, from requiring that a patient waive his
or her rights to contact or cooperate with the board, or to file a
complaint with the board.
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(3) Existing law authorizes the Medical Board of California to appoint
panels from its members for the purposes of fulfilling specified
obligations and prohibits the president of the board from serving as a
member of a panel.

This bill would allow the president of the board to serve as a member
of a panel if there is a vacancy in the membership of the board.

)

(4) Under existing law, a physician and surgeon or podiatrist who
fails to comply with a patient’s medical record request, as specified,
within 15 days, or who fails or refuses to comply with a court order
mandating release of records, is required to pay a civil penalty of $1,000
per day, as specified.

This bill would place a limit of $10,000 on those civil penalties and
would make other related changes, including providing a definition of
“certified medical records,” as specified.

<

(5) Existing law prescribes the disciplinary action that may be taken
against a physician and surgeon or podiatrist. Among other things,
existing law authorizes the licensee to be publicly reprimanded.

This bill would authorize the public reprimand to include a
requirement that the licensee complete educational courses approved
by the board.

(6) Existing law requires the board to request a licensed physician
and surgeon to report, at the time of license renewal, any specialty board
certification he or she holds, as specified. Existing law also authorizes
a licensed physician and surgeon to report to the board, at the time of
license renewal, information regarding his or her cultural background
and foreign language proficiency.

This bill would instead require licensees to provide that information
at the time of license renewal and immediately upon issuance of an
initial license.

Existing law requires a licensed physician and surgeon to also report,
at the time of license renewal, his or her practice status, as specified.

This bill would also require that this information be provided
immediately upon issuance of an initial license.
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(7) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 801.01 of the Business and Professions
Code is amended to read:

801.01. The Legislature finds and declares that the filing of
reports with the applicable state agencies required under this
section is essential for the protection of the public. It is the intent
of the Legislature that the reporting requirements set forth in this
section be interpreted broadly in order to expand reporting
obligations.

(a) A complete report shall be sent to the Medical Board of
California, the Osteopathic Medical Board of California, or the
California Board of Podiatric Medicine, with respect to a licensee
of the board as to the following:

(1) A settlement over thirty thousand dollars ($30,000) or
arbitration award of any amount or a civil judgment of any amount,
whether or not vacated by a settlement after entry of the judgment,
that was not reversed on appeal, of a claim or action for damages
for death or personal injury caused by the licensee’s alleged
negligence, error, or omission in practice-in-California, or by his
or her renderlng of unauthonzed profess1onal serv1ces—whet-her—ef

(2) A settlement over th1rty thousand dollars ($30 OOO)—ef—a

t-h&el&hﬁ—eﬁaeﬁeﬂ, if the settlement is based on the llcensee S
alleged negligence, error, or omission in practice-in-Ealifernia, or
on the licensee’s rendering of unauthorized professional services,
and a party to the settlement is a corporation, medical group,
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partnership, or other corporate entity in which the licensee has an
ownership interest or that employs or contracts with the licensee.

(b) The report shall be sent by the following:

(1) The insurer providing professional liability insurance to the
licensee.

(2) The licensee, or his or her counsel, if the licensee does not
possess professional liability insurance.

(3) A state or local governmental agency that self-insures the
licensee. For purposes of this section “state governmental agency”
includes, but is not limited to, the University of California.

(c) The entity, person, or licensee obligated to report pursuant
to subdivision (b) shall send the complete report if the judgment,
settlement agreement, or arbitration award is entered against or
paid by the employer of the licensee and not entered against or
paid by the licensee. “Employer,” as used in this paragraph, means
a professional corporation, a group practice, a health care facility
or clinic licensed or exempt from licensure under the Health and
Safety Code, a licensed health care service plan, a medical care
foundation, an educational institution, a professional institution,
a professional school or college, a general law corporation, a public
entity, or a nonprofit organization that employs, retains, or contracts
with a licensee referred to in this section. Nothing in this paragraph
shall be construed to authorize the employment of, or contracting
with, any licensee in violation of Section 2400.

(d) The report shall be sent to the Medical Board of California,
the Osteopathic Medical Board of California, or the California
Board of Podiatric Medicine, as appropriate, within 30 days after
the written settlement agreement has been reduced to writing and
signed by all parties thereto, within 30 days after service of the
arbitration award on the parties, or within 30 days after the date
of entry of the civil judgment.
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(e) The entity, person, or licensee-obligated required to report
under subdivision (b) shall send a copy of the report to the claimant
or to his or her counsel if he or she is represented by counsel. If
the claimant or his or her counsel has not received a copy of the
report within 45 days after the settlement was reduced to writing
and signed by all of the parties or the arbitration award was served
on the parties or the date of entry of the civil judgment, the claimant
or the claimant’s counsel shall make the report to the appropriate
board.

te)

(f) Failure to comply with this section is a public offense
punishable by a fine of not less than five hundred dollars ($500)
and not more than five thousand dollars ($5,000).

th

(g) (1) The Medical Board of California, the Osteopathic
Medical Board of California, and the California Board of Podiatric
Medicine may develop a prescribed form for the report.

(2) The report shall be deemed complete only if it includes the
following information:

(A) The name and last known business and residential addresses
of every plaintiff or claimant involved in the matter, whether or
not the person received an award under the settlement, arbitration,
or judgment.

(B) The name and last known business and residential address
of every licensee who i 1 '

i ; was alleged to have acted
improperly, whether or not that person was a named defendant in
the action and whether or not that person was required to pay any
damages pursuant to the settlement, arbitration award, or judgment.

(C) The name, address, and principal place of business of every
insurer providing professional liability insurance to any person
described in subparagraph (B), and the insured’s policy number.

(D) The name of the court in which the action or any part of the
action was filed, and the date of filing and case number of each
action.

(E) A description or summary of the facts of each claim, charge,
or allegation, including the date of occurrence;—eaeh and the
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licensee’s role in the care or professional services provided to the
patient with respect to those services at issue in the claim;-eharge;
heensee or action.

(F) The name and last known business address of each attorney
who represented a party in the settlement, arbitration, or civil
action, including the name of the client he or she represented.

(G) The amount of the judgment-and, the date of its entry, and
a copy of the judgment; the amount of the arbitration award, the
date of its service on the parties, and a copy of the award document;
or the amount of the settlement and the date it was reduced to
writing and signed by all parties. If an otherwise reportable
settlement is entered into after a reportable judgment or arbitration
award is issued, the report shall include both the settlement and a
copy of the judgment or award.

(H) The specialty or subspecialty of the licensee who

tert: was the subject of the claim or action.

(I) Any other information the Medical Board of California, the
Osteopathic Medical Board of California, or the California Board
of Podiatric Medicine may, by regulation, require.

(3) Every professional liability insurer, self-insured
governmental agency, or licensee or his or her counsel that makes
a report under this section and has received a copy of any written
or electronic patient medical or hospital records prepared by the
treating physician and surgeon or podiatrist, or the staff of the
treating physician and surgeon, podiatrist, or hospital, describing
the medical condition, history, care, or treatment of the person
whose death or injury is the subject of the report, or a copy of any
deposition in the matter that discusses the care, treatment, or
medical condition of the person, shall include with the report,
copies of the records and depositions, subject to reasonable costs
to be paid by the Medical Board of California, the Osteopathic
Medical Board of California, or the California Board of Podiatric
Medicine. If confidentiality is required by court order and, as a
result, the reporter is unable to provide the records and depositions,
documentation to that effect shall accompany the original report.
The applicable board may, upon prior notification of the parties
to the action, petition the appropriate court for modification of any
protective order to permit disclosure to the board. A professional
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liability insurer, self-insured governmental agency, or licensee or
his or her counsel shall maintain the records and depositions
referred to in this paragraph for at least one year from the date of
filing of the report required by this section.

&

(h) 1f the board, within 60 days of its receipt of a report filed
under this section, notifies a person named in the report, that person
shall maintain for the period of three years from the date of filing
of the report any records he or she has as to the matter in question
and shall make those records available upon request to the board
to which the report was sent.

&

(i) Notwithstanding any other provision of law, no insurer shall
enter into a settlement without the written consent of the insured,
except that this prohibition shall not void any settlement entered
into without that written consent. The requirement of written
consent shall only be waived by both the insured and the insurer.

(i) Any entity that makes a report pursuant to this section shall,
within 15 days after filing the report, notify the licensee that the
report was filed with the appropriate licensing board.

(k) For purposes of this section, “licensee” means a licensee of
the Medical Board of California, the Osteopathic Medical Board
of California, or the California Board of Podiatric Medicine.

SEC. 2. Section 804.5 is added to the Business and Professions
Code, to read:

804.5. The Legislature recognizes that various types of entities
are creating, implementing, and maintaining patient safety and
risk management programs that encourage early intervention in
order to address known complications and other unanticipated
events requiring medical care. The Legislature recognizes that
some entities even provide financial assistance to individual
patients to help them address these unforeseen health care
concerns. It is the intent of the Legislature, however, that such
financial assistance not limit a patient’s interaction with, or his
or her rights before, the Medical Board of California.

Any entity that provides early intervention, patient safety, or risk
management programs to patients, or contracts for those programs
for patients, shall not include, as part of any of those programs
or contracts, any of the following:
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(a) A provision that prohibits a patient or patients from
contacting or cooperating with the board.

(b) A provision that prohibits a patient or patients from filing
a complaint with the board.

(c) A provision that requires a patient or patients to withdraw
a complaint that has been filed with the board.

SEE2-

SEC. 3. Section 2008 of the Business and Professions Code is
amended to read:

2008. The board may appoint panels from its members for the
purpose of fulfilling the obligations established in subdivision (c)
of Section 2004. Any panel appointed under this section shall at
no time be comprised of less than four members and the number
of public members assigned to the panel shall not exceed the
number of licensed physician and surgeon members assigned to
the panel. The president of the board shall not be a member of any
panel unless there is a vacancy in the membership of the board.
Each panel shall annually elect a chair and a vice chair.

SEC3-

SEC. 4. Section 2225.5 of the Business and Professions Code
is amended to read:

2225.5. (a) (1) Alicensee who fails or refuses to comply with
a request for the certified medical records of a patient, that is
accompanied by that patient’s written authorization for release of
records to the board, within 15 days of receiving the request and
authorization, shall pay to the board a civil penalty of one thousand
dollars ($1,000) per day for each day that the documents have not
been produced after the 15th day, up to ten thousand dollars
($10,000), unless the licensee is unable to provide the documents
within this time period for good cause.

(2) A health care facility shall comply with a request for the
certified medical records of a patient that is accompanied by that
patient’s written authorization for release of records to the board
together with a notice citing this section and describing the
penalties for failure to comply with this section. Failure to provide
the authorizing patient’s certified medical records to the board
within 30 days of receiving the request, authorization, and notice
shall subject the health care facility to a civil penalty, payable to
the board, of up to one thousand dollars ($1,000) per day for each
day that the documents have not been produced after the 30th day,
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up to ten thousand dollars ($10,000), unless the health care facility
is unable to provide the documents within this time period for good
cause. This paragraph shall not require health care facilities to
assist the board in obtaining the patient’s authorization. The board
shall pay the reasonable costs of copying the certified medical
records.

(b) (1) A licensee who fails or refuses to comply with a court
order, issued in the enforcement of a subpoena, mandating the
release of records to the board shall pay to the board a civil penalty
of one thousand dollars ($1,000) per day for each day that the
documents have not been produced after the date by which the
court order requires the documents to be produced, up to ten
thousand dollars ($10,000), unless it is determined that the order
is unlawful or invalid. Any statute of limitations applicable to the
filing of an accusation by the board shall be tolled during the period
the licensee is out of compliance with the court order and during
any related appeals.

(2) Any licensee who fails or refuses to comply with a court
order, issued in the enforcement of a subpoena, mandating the
release of records to the board is guilty of a misdemeanor
punishable by a fine payable to the board not to exceed five
thousand dollars ($5,000). The fine shall be added to the licensee’s
renewal fee if it is not paid by the next succeeding renewal date.
Any statute of limitations applicable to the filing of an accusation
by the board shall be tolled during the period the licensee is out
of compliance with the court order and during any related appeals.

(3) A health care facility that fails or refuses to comply with a
court order, issued in the enforcement of a subpoena, mandating
the release of patient records to the board, that is accompanied by
a notice citing this section and describing the penalties for failure
to comply with this section, shall pay to the board a civil penalty
of up to one thousand dollars ($1,000) per day for each day that
the documents have not been produced, up to ten thousand dollars
($10,000), after the date by which the court order requires the
documents to be produced, unless it is determined that the order
is unlawful or invalid. Any statute of limitations applicable to the
filing of an accusation by the board against a licensee shall be
tolled during the period the health care facility is out of compliance
with the court order and during any related appeals.
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(4) Any health care facility that fails or refuses to comply with
a court order, issued in the enforcement of a subpoena, mandating
the release of records to the board is guilty of a misdemeanor
punishable by a fine payable to the board not to exceed five
thousand dollars ($5,000). Any statute of limitations applicable to
the filing of an accusation by the board against a licensee shall be
tolled during the period the health care facility is out of compliance
with the court order and during any related appeals.

(c) Multiple acts by a licensee in violation of subdivision (b)
shall be punishable by a fine not to exceed five thousand dollars
($5,000) or by imprisonment in a county jail not exceeding six
months, or by both that fine and imprisonment. Multiple acts by
a health care facility in violation of subdivision (b) shall be
punishable by a fine not to exceed five thousand dollars ($5,000)
and shall be reported to the State Department of-Health-Serviees
Public Health and shall be considered as grounds for disciplinary
action with respect to licensure, including suspension or revocation
of the license or certificate.

(d) A failure or refusal of a licensee to comply with a court
order, issued in the enforcement of a subpoena, mandating the
release of records to the board constitutes unprofessional conduct
and is grounds for suspension or revocation of his or her license.

(e) Imposition of the civil penalties authorized by this section
shall be in accordance with the Administrative Procedure Act
(Chapter 5 (commencing with Section 11500) of Division 3 of
Title 2 of the Government Code).

(f) For purposes of this section, “certified medical records”
means a copy of the patient’s medical records authenticated by
the licensee or health care facility, as appropriate, on a form
prescribed by the board.

(g) For purposes of this section, a “health care facility” means
a clinic or health facility licensed or exempt from licensure
pursuant to Division 2 (commencing with Section 1200) of the
Health and Safety Code.

SECH-

SEC. 5. Section 2227 of the Business and Professions Code is
amended to read:

2227. (a) A licensee whose matter has been heard by an
administrative law judge of the Medical Quality Hearing Panel as
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designated in Section 11371 of the Government Code, or whose
default has been entered, and who is found guilty, or who has
entered into a stipulation for disciplinary action with the board,
may, in accordance with the provisions of this chapter:

(1) Have his or her license revoked upon order of the board.

(2) Have his or her right to practice suspended for a period not
to exceed one year upon order of the board.

(3) Be placed on probation and be required to pay the costs of
probation monitoring upon order of the board.

(4) Be publicly reprimanded by the board. The public reprimand
may include a requirement that the licensee complete relevant
educational courses approved by the board.

(5) Have any other action taken in relation to discipline as part
of an order of probation, as the board or an administrative law
judge may deem proper.

(b) Any matter heard pursuant to subdivision (a), except for
warning letters, medical review or advisory conferences,
professional competency examinations, continuing education
activities, and cost reimbursement associated therewith that are
agreed to with the board and successfully completed by the
licensee, or other matters made confidential or privileged by
existing law, is deemed public, and shall be made available to the
public by the board pursuant to Section 803.1.

SEE-5:

SEC. 6. Section 2425.3 of the Business and Professions Code
is amended to read:

2425.3. (a) A licensed physician and surgeon shall report to
the board, immediately upon issuance of an initial license and at
the time of license renewal, any specialty board certification he or
she holds that is issued by a member board of the American Board
of Medical Specialties or approved by the Medical Board of
California.

(b) A licensed physician and surgeon shall also report to the
board, immediately upon issuance of an initial license and at the
time of license renewal, his or her practice status, designated as
one of the following:

(1) Full-time practice in California.

(2) Full-time practice outside of California.

(3) Part-time practice in California.
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(4) Medical administrative employment that does not include
direct patient care.

(5) Retired.

(6) Other practice status, as may be further defined by the

fvist i tng board.

(¢) (1) A licensed physician and surgeon shall report to the
board, immediately upon issuance of an initial license and at the
time of license renewal, and the board shall collect, information
regarding his or her cultural background and foreign language
proficiency.

(2) Information collected pursuant to this subdivision shall be
aggregated on an annual basis based on categories utilized by the
board in the collection of the data, and shall be aggregated into
both statewide totals and ZIP—€ede code of primary practice
location totals.

(3) Aggregated information under this subdivision shall be
compiled annually and reported on the board’s Internet Web site
on or before October 1 of each year.

(d) The information collected pursuant to subdivisions (a) and
(b) may also be placed on the board’s Internet Web site.
SEE6-

SEC. 7. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within

97



AB 1070 — 14—

1 the meaning of Section 6 of Article XIIIB of the California
2 Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1116
Author: Carter
Bill Date: February 27, 2009, introduced
Subject: Cosmetic surgery: Physical examination prior to surgery
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Assembly Health Committee and is set for hearing on
May 5, 20009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill enacts the Donda West Law, and would require that physicians or
dentists conduct a physical examination on patients prior to performing elective cosmetic
surgery, including liposuction.

The legislation adds Business and Professions Code sections 1638.2 (dentists) and
2259.8 (physicians) which would prohibit performing cosmetic surgery unless the patient
has received a physical examination and written clearance from one of the following:

e A licensed physician and surgeon, which may be the surgeon performing the
surgery;

e A nurse practitioner;

e A physician assistant, or;

e A dentist licensed to perform surgery under section 1634 of the Business and

Professions Code.

The examination must include the taking of a complete medical history.

ANALYSIS:

Donda West was a patient that, prior to finding a surgeon willing to perform her
procedures, was rejected as a candidate for surgery by several practitioners due to
existing physical conditions. She died shortly after undergoing surgery.

This bill is identical to AB 2968 (Carter), passed in 2008, but vetoed by the
Governor. (The reason for the veto was that due to the budget negotiations there was
insufficient time for review.) The Medical Board took a “support” position on that
legislation.



Under the current standard of care, surgeons should be taking a complete history
and performing a physical examination prior to performing any surgery to ensure the
patient is sufficiently healthly to undergo the procedure. Unfortunately, some surgeons’
practices do not rise to this standard of care. While probably unnecessary, stating this
standard in law may serve to protect patients by clarifying that a prior examination is part
of the cosmetic surgery process.

FISCAL: Minor and absorbable.

POSITION: Executive Committee Recommendation: Oppose
Staff Recommendation: Support

April 24, 2009



CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 1116

Introduced by Assembly Member Carter

February 27, 2009

An act to add Sections 1638.2 and 2259.8 to the Business and
Professions Code, relating to cosmetic surgery.

LEGISLATIVE COUNSEL’S DIGEST

AB 1116, as introduced, Carter. Cosmetic surgery.

Existing law, the Dental Practice Act, establishes the Dental Board
of California in the Department of Consumer Affairs, which licenses
dentists and regulates their practice, including dentists who hold a permit
to perform oral and maxillofacial surgery. Existing law, the Medical
Practice Act, establishes the Medical Board of California in the
Department of Consumer Affairs, which licenses physicians and
surgeons and regulates their practice.

The Medical Practice Act requires specified disclosures to patients
undergoing procedures involving collagen injections, and also requires
the Medical Board of California to adopt extraction and postoperative
care standards in regard to body liposuction procedures performed by
a physician and surgeon outside of a general acute care hospital. Existing
law makes a violation of these provisions a misdemeanor.

This bill would enact the Donda West Law, which would prohibit the
performance of an elective cosmetic surgery procedure on a patient
unless, prior to surgery, the patient has received a physical examination
by, and has received written clearance for the procedure from, the
licensed physician and surgeon or dentist performing the cosmetic
surgery or another licensed physician and surgeon, or a certified nurse
practitioner or a licensed physician assistant, as specified. The bill would
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require the physical examination to include the taking of a complete
medical history. The bill would also provide that a violation of these
provisions would not constitute a crime.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. This act shall be known and may be cited as the
Donda West Law.

SEC. 2. Section 1638.2 is added to the Business and Professions
Code, to read:

1638.2. (a) Notwithstanding any other provision of law, a
person licensed pursuant to Section 1634 who holds a permit to
perform elective facial cosmetic surgery issued pursuant to this
article may not perform elective facial cosmetic surgery on a
patient, unless the patient has received a physical examination by,
and written clearance for the procedure from, either of the
following:

(1) A licensed physician and surgeon.

(2) The person licensed pursuant to Section 1634 who holds a
permit to perform elective facial cosmetic surgery issued pursuant
to this article and who will be performing the surgery.

(b) The physical examination described in subdivision (a) shall
include the taking of a complete medical history.

(c) A violation of this section shall not constitute a crime.

SEC. 3. Section 2259.8 is added to the Business and Professions
Code, to read:

2259.8. (a) Notwithstanding any other provision of law, a
cosmetic surgery procedure may not be performed on a patient
unless, prior to surgery, the patient has received a physical
examination by, and written clearance for the procedure from, any
of the following:

(1) The physician and surgeon who will be performing the
surgery.

(2) Another licensed physician and surgeon.

(3) A certified nurse practitioner, in accordance with a certified
nurse practitioner’s scope of practice, unless limited by protocols
or a delegation agreement.
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(4) A licensed physician assistant, in accordance with a licensed
physician assistant’s scope of practice, unless limited by protocols
or a delegation agreement.

(b) The physical examination described in subdivision (a) shall
include the taking of a complete medical history.

(c) “Cosmetic surgery” means an elective surgery that is
performed to alter or reshape normal structures of the body in order
to improve the patient’s appearance, including, but not limited to,
liposuction and elective facial cosmetic surgery.

(d) Section 2314 shall not apply to this section.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1310
Author: Hernandez
Bill Date: April 2, 2009, amended
Subject: Healing Arts: database
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and is set for
hearing on April 29, 2009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require the Office of Statewide Health Planning (OSHPD) to
obtain additional information from all healing arts boards.

ANALYSIS:

Under current law, a healthcare workforce clearinghouse, created by SB 139
(Scott), is charged with collecting data from the various health boards. The intent is to
establish an ongoing data stream of changes in California’s health workforce and provide
the necessary information needed to make complex policy changes to meet California’s
health workforce needs. Currently, healing arts boards are not mandated to provide any
information to the clearinghouse which makes it difficult for the Office of Statewide
Health Planning and Development (OSHPD) to produce the necessary results.

This bill would require all of the health licensing boards to collect and submit
specific data on age, race, gender, practice location, type of practice to the clearinghouse,
etc. This will enhance the state’s ability to address health workforce shortages and also
identify communities that have the highest need for health professionals.

The Medical Board (Board) already requests much of the data collection required
in this bill. According to the author, it was this good work being done by the Board that
prompted the drafting of this bill to require the same efforts from all other healing arts
boards.

New requirements that are not maintained on our computer system include
location of high school, description of primary practice setting, and additional practice
locations.



FISCAL: Unknown.

POSITION: Staff Recommendation: Support if amended to only require the
location of the high school when a college degree or graduate
education is not required; to make information on additional
practice locations permissive; or to provide more time before these
requirements are mandatory.

April 23, 2009



AMENDED IN ASSEMBLY APRIL 2, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 1310

Introduced by Assembly Member Hernandez

February 27, 2009

An act to add Section 857 to the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 1310, as amended, Hernandez. Healing arts: database.

Existing law provides for the licensure and regulation of various
healing arts professions and vocations by boards within the Department
of Consumer Affairs. Under existing law, there exists the Healthcare
Workforce Development Division within the Office of Statewide Health
Planning and Development (OSHPD) that supports health care
accessibility through the promotion of a diverse and competent
workforce and provides analysis of California’s health care
infrastructure. Under existing law, there is also the Health Care
Workforce Clearinghouse, established by OSHPD, that serves as the
central source for collection, analysis, and distribution of information
on the health care workforce employment and educational data trends
for the state.

This bill would require-the-department specified healing arts boards
to add and label as “mandatory” specified fields on an application for
initial licensure or a renewal form for applicants applying to-speetfied
kealing-arts those boards. The bill would require the department, in
consultation with the division and the clearinghouse, to select a database
and to add some of the data collected in these applications and renewal
forms to the database and to submit the data to the clearinghouse
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annually on or before January 1. The bill would require the
clearinghouse to prepare a written report relating to the data and to
submit the report annually to the Legislature no later than March 1,
commencing March 1, 2012.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 857 is added to the Business and
Professions Code, to read:

857. (a) The-department-Every healing arts board specified
in subdivision (c) shall add and label as “mandatory” the following
fields on an application for initial licensure or renewal for a person
applying to-a-board-deseribed-in-subdivistonte) that board:

(1) First name, middle name, and last name.

(2) Last four digits of social security number.

(3) Complete mailing address.

(4) Educational background and training, including, but not
limited to, degree, related school name and location, and year of
graduation, and, as applicable, the highest professional degree
obtained, related professional school name and location, and year
of graduation.

(5) Birth date and place of birth.

(6) Sex.

(7) Race and ethnicity.

(8) Location of high school.

(9) Mailing address of primary practice, if applicable.

(10) Number of hours per week spent at primary practice
location, if applicable.

(11) Description of primary practice setting, if applicable.

(12) Primary practice information, including, but not limited
to, primary specialty practice, practice location ZIP Code, and
county.

(13) Information regarding any additional practice, including,
but not limited to, a description of practice setting, practice location
ZIP Code, and county.

(b) The department, in consultation with the Healthcare
Workforce Development Division and the Health Care Workforce
Clearinghouse, shall select a database and shall add the data
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specified in paragraphs (5) to (13)-efsubdiviston{a);inelustve;,
inclusive, of subdivision (a) to that database.

(c) The following boards are subject to subdivision (a):

(1) The Acupuncture Board.

(2) The Dental Hygiene Committee of California.

(3) The Dental Board of California.

(4) The Medical Board of California.

(5) The Bureau of Naturopathic Medicine.

(6) The California Board of Occupational Therapy.

(7) The State Board of Optometry.

(8) The Osteopathic Medical Board of California.

(9) The California State Board of Pharmacy.

(10) The Physical Therapy Board of California.

(11) The Physician Assistant Committee, Medical Board of
California.

(12) The California Board of Podiatric Medicine.

(13) The Board of Psychology.

(14) The Board of Registered Nursing.

(15) The Respiratory Care Board of California.

(16) The Speech-Language Pathology and Audiology Board.

(17) The Board of Vocational Nursing and Psychiatric
Technicians of the State of California.

(d) (1) The department shall collect the specified data in the
database pursuant to subdivision (b) and shall submit that data to
Health Care Workforce Clearinghouse annually on or before
January 1.

(2) The Health Care Workforce Clearinghouse shall prepare a
written report containing the findings of this data and shall submit
the written report annually to the Legislature no later than March
1, commencing March 1, 2012.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: AB 1458
Author: Davis
Bill Date: April 15, 2009, amended
Subject: Drugs: adverse events: reporting
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Assembly Appropriations Committee and has not been
set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require licensed health professionals to report serious adverse
drug events to the Federal Food and Drug Administration and would exempt violations
from related criminal provisions

ANALYSIS:

Existing law establishes various programs for the prevention of disease and the
promotion of health to be administered by the California Department of Public Health,
including, but not limited to, a program for the licensing and regulation of health facilities
to report adverse events relating to patient care. The Department is required to regulate
the manufacture, sale, labeling, and advertising activities related to food, drugs, devices,
and cosmetics in conformity with the Federal Food, Drug, and Cosmetic Act.

The Federal Food and Drug Administration (FDA) operates a voluntary reporting
system for adverse drug reactions know as the MedWatch system. The FDA estimates
that only 10 percent of the adverse drug reactions or events that occur each year are
reported to the FDA.

Given the prevalence of pharmaceuticals and their use for treatment of hundreds
of chronic diseases and conditions, and given recent highly publicized instances of
commonly used prescription drugs being taken off the market because of safety concerns
that were discovered after the drugs were approved for use, the author believes the
systematic underreporting of adverse drug events represents a serious public health
problem.



Requiring licensed health professionals to report adverse drug events to the
MedWatch system would increase the amount of data available to the FDA. This would
then enable the FDA to safeguard the public health in a more effectual manner.

This does increase the responsibility of the health care provider in reporting these
occurrences but there are no penalties under the Health and Safety Code.

FISCAL: None.

POSITION: Staff Recommendation: Support

April 23, 2009



AMENDED IN ASSEMBLY APRIL 15, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009
AMENDED IN ASSEMBLY APRIL 2, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 1458

Introduced by Assembly Member Davis

February 27, 2009

An act to add Article 7 (commencing with Section 111657.10) to
Chapter 6 of Part 5 of Division 104 of the Health and Safety Code,
relating to public health.

LEGISLATIVE COUNSEL’S DIGEST

AB 1458, as amended, Davis. Drugs: adverse effects: reporting.

Existing law establishes various programs for the prevention of disease
and the promotion of health to be administered by the State Department
of PublicHesalth;ineluding,but-nottimited—to,—a—program Health.

Existing law also contains provisions for the licensing and regulation

of health-faerhﬁes—aﬂd-ehﬂies professzonals E*rsﬂﬂg—}&w-requﬁes—eeﬁMﬂ

eare: Existing law requlres the department to regulate the manufacture
sale, labeling, and advertising activities related to food, drugs, devices,
and cosmetics in conformity with the federal Food, Drug, and Cosmetic
Act. A violation of these provisions is a crime.

This bill would requlre—ehmes—hea}ﬂa-—faerhﬂes—and health
professionals to report serious adverse drug events to the federal Food
and Drug Administration and would exempt violations from related
criminal provisions.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the
following:

(a) The federal Food and Drug Administration (FDA) operates
a voluntary reporting system for adverse drug reactions known as
the MedWatch system.

(b) The FDA currently estimates that only 10 percent of the
adverse drug reactions or events that occur each year are reported
to the FDA.

(c) Given the prevalence of pharmaceuticals and their use for
treatment of hundreds of chronic diseases and conditions, and
given recent highly publicized instances of commonly used
prescription drugs being taken off the market due to safety concerns
that were discovered after the drugs were approved for use, the
systematic underreporting of adverse drug events represents a
serious public health problem.

(d) Requiring licensed health professionals-and-health-faethities
to report adverse drug events to the FDA would increase the
amount of data available to the FDA about adverse drug reactions,
thereby enabling the FDA to discern problems with drugs that arise
after they are approved and to take action to protect the public
health in a more timely manner.

SEC. 2. Article 7 (commencing with Section 111657.10) is
added to Chapter 6 of Part 5 of Division 104 of the Health and
Safety Code, to read:

Article 7. Adverse Event Reporting

111657.10. (a) A licensed health professional, including, but
not limited to, a physician and surgeon, dentist, or pharmacist,-a
under-Chapter Heommeneing-with-Seetion1200); shall report all
suspected serious adverse drug events that are spontaneously
discovered or observed in medical practice to MedWatch, the drug
safety information and adverse event reporting program operated
by the federal Food and Drug Administration (FDA).
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(b) For purposes of this section, serious adverse drug events
shall include adverse health outcomes involving patients that result
in death, life-threatening conditions, hospitalization, disability,
congenital anomaly, or that require intervention to prevent
permanent impairment or damage.

(c) Any health-prefessional-health-faettity;-orelinte professional
that is required to report an adverse drug event pursuant to this
section shall use the FDA 3500 Voluntary form developed by the
FDA for MedWatch.

111657.15. A licensed health—pfefess*reﬂal—l‘rea-lﬂa—faerhw—ef
ehinte professional that violates any provision of this article shall
not be subject to the penalties and remedies outlined in Chapter 8
(commencing with Section 111825). Nothing in this section affects
otherwise existing duties, rights, or remedies under the law.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 92
Author: Aanestad
Bill Date: March 11, 2009, amended
Subject: Health Care Reform
Sponsor: Author
STATUS OF BILL:

This bill has been referred to the Senate Health Committee and is set for hearing
April 29, 2009.

DESCRIPTION OF CURRENT LEGISLATION:

This is a major Health Care Reform bill. There are several sections that pertain to

the Medical Board (Board).

ANALYSIS:

The provisions of this bill that would affect the Board are:

1.

FISCAL:

POSITION:

This bill would specify that only a California licensed health care
professional, while performing medical reviews to authorize health care
services, may deny, delay, or modify requests for approved care.

This bill would require the licensee who is performing medical reviews to
have at least the same scope of practice as the provider who is submitting
the request for authorization.

This bill would make a medical professional reviewer’s failure to conduct
a good faith prior examination of the insured patient under review
unprofessional conduct and grounds for disciplinary action. This bill
specifies that the primary obligation of the reviewer is the enrolled or
insured patient.

Allows medical assistants to administer medication in any setting under
the specific authorization and supervision of a physician, nurse
practitioner, nurse-midwife, or physician assistant.

Unknown at this time.

Staff Recommendation: Watch. Due to the extensive reforms
contained in this bill it may not be appropriate to take a position at
this time.

April 29, 2009



AMENDED IN SENATE MARCH 11, 2009
AMENDED IN SENATE FEBRUARY 25, 2009

SENATE BILL No. 92

Introduced by Senator Aanestad

January 21, 2009

An act to amend Section 2069 of, and to add Section 734 to, the
Business and Professions Code, to add Section 1815.5 to the Financial
Code, to add Sections 22830.5, 22830.6, 22869.5, and 22917 to the
Government Code, to amend Sections 1345, 1357, 1357.03, 1357.06,
1357.14, 1367.01, 1367.63, 1367.635, 1374.32, 1374.33,-and14374-58
1374.58, and 1395 of, to add Sections 1346.2, 1349.3, and 1367.38 to,
and to add Article 12 (commencing with Section 1399.830) to Chapter
2.2 of Division 2 of, the Health and Safety Code, to amend Sections
10121.7,10123.135,10169.2, 10169.3, 10700, 10705, 10706, and 10708
of, to add Sections 699 6, 10123.56, 10123.86, 10123.88, 10123.136,
and 12938. 1+o—te—add—€hapter9—7—€eemmeﬂemg—w&ﬂ=r8eeﬁen—l-99%9}
toPart-2-of Diviston2-of-and fo, to add Article 7 (commencing with
Section 11885) to Chapter 4 of Part 3 of Division 2 of, and to add
Chapter 9.7 (commencing with Section 10920) to Part 2 of Division 2
of, the Insurance Code, to amend Sections 511 and 515 of, and to add
Section 96.8 to, the Labor Code, to amend Sections 17072, 17215, and
19184 of, to add Sections 17053.91, 17053.102, 17053.103, 17138.5,
17138.6, and 17216 to, and to add and repeal Sections 17053.58,
17053.77, 17204, 23658, and 23677 of, the Revenue and Taxation Code,
and to amend Sections 14043.26 and 14133 of, to add Sections 14026.7,
14029.7,14079.7, 14132.104, 14132.105, and 14164.5 to, to add Article
2.94 (commencing with Section 14091.50) to Chapter 7 of Part 3 of
Division 9 of, and to add Division 23 (commencing with Section 23000)
to, the Welfare and Institutions Code, relating to health care, and making
an appropriation therefor.
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LEGISLATIVE COUNSEL’S DIGEST

SB 92, as amended, Aanestad. Health care reform.

(1) Existing law, the Knox-Keene Health Care Service Plan Act of
1975 (the Knox-Keene Act), provides for the licensure and regulation
of health care service plans by the Department of Managed Health Care
and makes a willful violation of the Knox-Keene Act a crime. Existing
law also provides for the regulation of health insurers by the Department
of Insurance.

The Knox-Keene Act requires, subject to specified exceptions, that
a health care service plan be licensed by the department and provide
basic health care services, as defined, among other benefits, unless
exempted from that requirement by the director of the department.
Existing law also requires, subject to specified exceptions, that an insurer
obtain a certificate of authority from the Insurance Commissioner in
order to transact business in this state and that the insurer operate in
accordance with specified requirements.

This bill would allow a carrier domiciled in another state to offer,
sell, or renew a health care service plan contract or a health insurance
policy in this state without holding a license issued by the department
or a certificate of authority issued by the commissioner. The bill would
exempt the carrier’s plan contract or policy from requirements otherwise
applicable to plans and insurers providing health care coverage in this
state if the plan contract or policy complies with the domiciliary state’s
requirements, and the carrier is lawfully authorized to issue the plan
contract or policy in that state and to transact business there.

The bill would also authorize health care service plans and health
insurers to offer, market, and sell individual health care service plan
contracts and individual health insurance policies that do not include
all of the benefits mandated under state law to individuals with income
below 350% of the federal poverty level if the individual waives those
benefits, as specified, and the plan contract or insurance policy is
approved by the Director of the Department of Managed Health Care
or the Insurance Commissioner.

(2) Under existing law, health care service plans and health insurers
are required to include certain benefits in their contracts and policies.
Existing federal law authorizes an individual who has a high deductible
health plan to make tax deductible contributions to a Health Savings
Account that may be used to pay medical expenses.
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This bill would require the Director of the Department of Managed
Health Care and the Insurance Commissioner to encourage the design
of health care service plan contracts and health insurance policies that
conform to current federal requirements for high deductible health plans
used in conjunction with Health Savings Accounts and to standardize
the process used to review and approve new health care service plan
contracts and health insurance policies. The bill would require the
director and the commissioner to report specified information to the
Legislature regarding those requirements.

The bill would also authorize group health care service plan contracts
and group health insurance policies to offer to include a Healthy Action
Incentives and Rewards Program, as specified.

(3) Existing law imposes certain requirements on health care service
plans and health insurers to enable small employers to access health
care coverage. Existing law requires health care service plans and health
insurers to sell to any small employer any of the benefit plan designs
it offers to small employers and prohibits plans and insurers, among
others, from encouraging or directing small employers to refrain from
filing an application for coverage with the plan or insurer, and from
encouraging or directing small employers to seek coverage from another
carrier, because of the health status, claims experience, industry,
occupation, or geographic location within the carrier’s approved service
area of the small employer or the small employer’s employees.

This bill would also prohibit a plan or insurer from taking either of
those actions because of the employer’s implementation of, or intent
to implement, any form of claim support for covered employees, as
specified.

Existing law defines “small employer” for these purposes to include
a guaranteed association that purchases health care coverage for its
members. Existing law defines “guaranteed association” to mean a
nonprofit organization of individuals or employers that meets certain
requirements, including having been in active existence and having
included health coverage as a membership benefit for at least 5 years
prior to January 1, 1992, and covering at least 1,000 persons in that
regard.

This bill would delete the requirements for a guaranteed association
to have been in active existence and to have included health care
coverage as a membership benefit for at least 5 years prior to January
1, 1992. The bill would reduce the required number of persons covered
by health coverage provided through the guaranteed association from

97



SB 92 —4—

1,000 to 100. The bill would also define “small employer” to include
an eligible association that purchases health care coverage for its
members and would define an eligible association as a community or
civic group or a charitable or religious organization.

Because a willful violation of these requirements with respect to
health care service plans would be a crime, the bill would impose a
state-mandated local program.

(4) Existing law requires health care service plans and specified
disability insurers to have written policies and procedures establishing
the process by which the plans or insurers prospectively, retrospectively,
or concurrently review and approve, modify, delay, or deny, based in
whole or in part on medical necessity, requests by providers of health
care services for enrollees or insureds. Existing law imposes specified
requirements on that process and specifies that only a licensed physician
or licensed health care professional with specified competency may
deny or modify requests for authorization of health care services.

This bill would-autherize-a specify that only a California licensed
health care profesmonal—et-her—t—han—a—perseﬂ—-heeﬂsed—to—pfaefxee
medtetnesto may, deny, delay, or modify requests
for authorization of health care services. The bill would limit that
licensee’s review to services that fall within his or her scope of practice
and would make that review subject to standardized protocol limitations
or supervision requirements applicable under his or her license. The
bill would also require the licensee to have at least the same scope of
practice as the provider submzttzng the request for authortzatzon The
bill would-alse prohibit a
licensee from denying, delaying, or modifying a request without first
conducting a good faith examination of the enrollee or insured, except
as specified, and would make a violation of that requirement
unprofessional conduct and grounds for disciplinary action. The bill
would specify that the primary obligation of that licensee is to the
enrollee or insured. The bill would also provide that a service is
medically necessary or a medical necessity when it is reasonable and
necessary to protect life, to prevent significant illness or signiﬁcilft_l
disability, or to alleviate severe pain.

Existing law establishes an independent medical review system in
which an independent medical review organization reviews grievances
involving a disputed health care service under a health care service plan
contract or disability insurance policy. Existing law requires-that the
medical professionals selected by that organization to conduct reviews
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to be either physicians holding a specified certification or other
appropriate providers holding a nonrestricted license in any state.

This bill would require those physicians and other providers to be
licensed in California and would limit the reviews conducted by those
other-providers persons, as specified.

Existing law requires the medical reviewers selected to conduct a
review to review specified information, including, but not limited to,
provider reports and all pertinent medical records of the enrollee or
insured.

This bill would also require that at least one of those medical
professional reviewers conduct a good faith examination of the enrollee,
except as specified, and would make a failure to conduct that
examination unprofessional conduct and grounds for disciplinary action.
The bill would specify that the primary obligation of these reviewers is
to the enrollee or insured.

Because a willful violation of these requirements with respect to
health care service plans would be a crime, the bill would impose a
state-mandated local program.

(5) Existing law provides for insurers to be admitted to transact
business in specified types of insurance, including workers’
compensation insurance.

This bill would allow any insurer admitted to transact health insurance
or workers’ compensation insurance, or a health care service plan
licensed pursuant to the Knox-Keene Act, to make written application
to the commissioner for a license to offer a single policy that provides
health care coverage and workers’ compensation benefits.

(6) Existing law provides for the Medi-Cal program, which is
administered by the State Department of Health Care Services and under
which qualified low-income persons receive various health care services
and benefits. Existing law prescribes various requirements governing
reimbursement rates for these services.

This bill would require, on January 1, 2010, the reimbursement levels
for fee-for-service physician services under Medi-Cal to be increased
to 80% of the amount that the federal Medicare Program reimburses
for these same services in Area 9 (Santa Clara County), and would
thereafter require the rates to be increased annually in accordance with
the California Consumer Price Index.

The bill would require the department, before making any adjustment
to Medi-Cal reimbursement rates, to consider the ability of Medi-Cal
beneficiaries to access physician services by geography and specialty
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and to request data from the Office of Statewide Health Planning and
Development to allow the department to determine the extent of
Medi-Cal physician shortages, if any, by geography and specialty.

The bill would require the department to ensure the existence and
operation of a single searchable Internet Web site, accessible by the
public at no cost, that specifies Medi-Cal expenditures, including a line
item breakdown of administrative overhead and provider and health
care expenses.

The bill would require the department to prepare and submit a proposal
for a demonstration project by July 31, 2010, for participation in the
federal Medicaid Demonstration Project for Health Opportunity
Accounts and would specify the details of that demonstration project.

The bill would also require the department, on or before January 1,
2011, to provide or arrange for the provision of an electronic personal
health record and an electronic personal benefits record for beneficiaries
of the Medi-Cal program. The bill would additionally authorize the
department to establish a Healthy Action Incentives and Rewards
Program as a covered benefit under the Medi-Cal program, subject to
federal financial participation and approval.

The bill would state the intent of the Legislature to enact legislation
that would realign Medi-Cal benefits to more closely resemble benefits
offered through private health care coverage.

The bill would also state the intent of the Legislature to enact
legislation that would establish a pilot project that utilizes a self-directed
“cash and counseling” model for providing Medi-Cal services to
disabled Medi-Cal enrollees. Under a “cash and counseling” model,
disabled Medi-Cal enrollees, with assistance from family members and
Medi-Cal case managers, would be given an individual budget to
manage and direct payment for their personal care services and enable
them to determine which supportive services they want and from whom
they wish to have these services delivered.

Under existing law, the Director of Health Care Services may contract
with any qualified individual, organization, or entity to provide services
to, arrange for, or case manage the care of Medi-Cal beneficiaries subject
to specified requirements.

This bill would state the intent of the Legislature to enact legislation
that would establish a pilot project in which Medi-Cal managed care is
used as a platform to transition from a defined-benefit system, where
the state pays for services used based on a defined set of benefits, to a
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defined-contribution system, where Medi-Cal enrollees would be
assigned a risk-adjusted amount to purchase private health care coverage.

Existing law requires an applicant that is not currently enrolled as a
provider in the Medi-Cal program, a provider required to apply for
continued enrollment, or a provider not currently enrolled at a location
where the provider intends to provide Medi-Cal goods or services to
submit a complete application package for enrollment, continuing
enrollment, or enrollment at a new location, except as specified. Existing
law requires the department to provide, within 30 days of receipt, written
notice that the application package has been received, except as
specified. Applicants or providers that meet certain criteria may be
granted preferred provisional provider status for up to 18 months.

This bill would, notwithstanding any other provision of law,
additionally provide that, on and after January 1, 2010, certain licensed
health care providers submitting an application to the department
pursuant to the above provisions shall be granted preferred provisional
provider status, effective from the date the department received their
application, if the applicant is in good standing as a provider under the
federal Medicare Program and with his or her state licensing board.

This bill would require the department to provide written notice to
the applicant that the application package has been received within 15
days after receiving the application. The bill would require the
department to provide successful applicants with written notice of their
preferred provisional provider status within 30 days after receiving the
application.

Existing law establishes, within the office of the Attorney General,
the Bureau of Medi-Cal Fraud for the investigation and prosecution of
violations of applicable laws pertaining to the Medi-Cal program, and
to review complaints alleging abuse or neglect of patients in health care
facilities receiving payments under the Medi-Cal program.

This bill would require the State Department of Health Care Services
to establish a computer modeling program to be used to prevent and
identify Medi-Cal fraud. The bill would require the computer modeling
program to alert the department when providers engage in specified
billing behavior. The bill would require the department, upon receiving
the alert, to conduct a Medi-Cal fraud investigation if the department
determines an investigation is appropriate under the circumstances.

Existing law, administered by the State Department of Public Health,
provides for the licensure and regulation of various clinics, including
primary care clinics, as defined.
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Existing law establishes the Medi-Cal Hospital/Uninsured Care
Demonstration Project Act that revises hospital reimbursement
methodologies in order to maximize the use of federal funds consistent
with federal Medicaid law and stabilize the distribution of funding for
hospitals.

This bill would require the Director of Health Care Services to provide
to the Legislature, no later than July 1, 2010, a plan to permit these
funds to be used for the purpose of creating new, and expanding existing,
primary care clinics.

Under existing law, one of the utilization controls to which services
are subject under the Medi-Cal program is the treatment authorization
request process, which is approval by a department consultant of a
specified service in advance of the rendering of that service based upon
a determination of medical necessity. Other utilization controls include
postservice prepayment audits and postservice postpayment audits, that
involve reviews for medical necessity and program coverage.

This bill would, instead, provide that treatment authorization requests
shall be approved based upon a determination that the service is covered
under Medi-Cal. The bill would also provide that postservice prepayment
audits and postservice postpayment audits shall only involve reviews
for program coverage.

(7) Existing law allows the Controller, in his or her discretion, to
offset any amount due to a state agency by a person or entity against
any amount owed to that person or entity by a state agency.

Existing law requires the Controller, to the extent feasible, to offset
any amount overdue and unpaid for a fine, penalty, assessment, bail,
vehicle parking penalty, or court-ordered reimbursement for
court-related services, from a person or entity, against any amount owed
to the person or entity by a state agency on a claim for a refund from
the Franchise Tax Board under the Personal Income Tax Law or the
Bank and Corporation Tax Law or from winnings in the California State
Lottery.

This bill would permit a hospital or health care provider, as defined,
that provides health care services to an uninsured individual who does
not qualify for government health care benefits to file a claim with the
State Department of Health Care Services to be reimbursed for those
services if the recipient of the services does not pay for those services.
The bill would require the Director of Health Care Services to certify
the debt owed to the hospital or health care provider to the Franchise
Tax Board and the California Lottery Commission in order to the have
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the debt satisfied with any tax refund or lottery winnings owed to the
debtor, as specified.

(8) Under the Public Employees’ Medical and Hospital Care Act,
the Board of Administration of the Public Employees’ Retirement
System contracts for and administers health care benefit plans for public
employees and annuitants. Existing state and federal income tax laws
allow a deduction for contributions to a qualifying medical savings
account by a taxpayer who is covered under a high deductible health
plan, as defined. Money within this type of account may be used to pay
for qualified medical expenses, as defined.

This bill would require the board to offer a high deductible health
plan, as defined in the federal tax law, and a Health Savings Account
option to public employees and annuitants, as specified. The bill would
establish the Public Employees’ Health Savings Fund, a continuously
appropriated trust fund within the State Treasury, for payment of
qualified medical expenses of eligible employees and annuitants who
elect to enroll in the high deductible health plan and participate in the
Health Savings Account option, and would require those employees
and annuitants, and their employers, to make specified contributions to
that fund, thereby making an appropriation.

The bill would also require the board, on or before January 1, 2011,
to provide or arrange for the provision of an electronic personal health
record and an electronic personal benefits record for enrollees receiving
health care benefits. The bill would additionally authorize the board to
provide a Healthy Action Incentives and Rewards Program to its
enrollees, as specified.

(9) The Personal Income Tax Law and the Corporation Tax Law
authorize various credits against the taxes imposed by those laws.

This bill would authorize a credit against those taxes for each taxable
year beginning on or after January 1, 2010, and before January 1, 2015,
in an amount equal to the amount paid or incurred during the taxable
year for qualified health expenses, as defined, that do not exceed
specified amounts.

This bill would authorize a credit against personal income taxes for
each taxable year beginning on or after January 1, 2009, in an amount
equal to 25% of the tax imposed on a medical care professional who
provides medical services in a rural area. The bill would also authorize
a credit against personal income taxes, as specified, for a primary care
provider, as defined, and for uncompensated medical care provided by
a physician.

97



SB 92 — 10—

This bill would authorize a credit under the Personal Income Tax
Law and the Corporation Tax Law for each taxable year beginning on
or after January 1, 2009, and before January 1, 2015, in an amount equal
to 15% of the amount paid or incurred by a qualified taxpayer, as
defined, during the taxable year for qualified health insurance, as
defined, for employees of the taxpayer. This bill would require the
Legislative Analyst to report to the Legislature on or before March 1,
2014, on the effectiveness of the credit, as specified.

The Personal Income Tax Law authorizes various deductions in
computing income subject to taxation.

This bill would allow a deduction in computing adjusted gross income
for the costs of health insurance, as provided. This bill would also allow
a deduction in connection with Health Savings Accounts in conformity
with federal law. In general, the deduction would be an amount equal
to the aggregate amount paid in cash during the taxable year by, or on
behalf of, an eligible individual, as defined, to a Health Savings Account
of that individual, as provided. This bill would also provide related
conformity to that federal law with respect to treatment of the account
as a tax-exempt trust, the allowance of rollovers from Archer Medical
Savings Accounts to a Health Savings Account, and penalties in
connection therewith.

(10) Existing law, with certain exceptions, establishes 8 hours as a
day’s work and a 40-hour workweek, and requires payment of prescribed
overtime compensation for additional hours worked. Existing law
authorizes the adoption by % of employees in a work unit of alternative
workweek schedules providing for workdays no longer than 10 hours
within a 40-hour workweek.

This bill would authorize an individual employee employed by an
employer with 50 or fewer employees that offers health care coverage
benefits to its employees to request a work schedule of up to 10 hours
per day within a 40-hour workweek, and would authorize an employer
to implement this schedule without any obligation to pay overtime
compensation for hours worked as part of the schedule. The bill would
enact related provisions and would make other conforming and technical
changes.

The bill would also authorize an employer to provide health coverage
that includes a Healthy Action Incentives and Rewards Program to his
or her employees. In addition, the bill would state the intent of the
Legislature to enact legislation providing incentives to employers who
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offer health insurance, flex-time work schedules, and other benefits
agreed upon by employers and employees.

(11) Existing law defines the term “medical assistant” and sets forth
the scope of services a medical assistant is authorized to perform.
Existing law provides that a medical assistant may administer medication
upon the specific authorization and supervision of a licensed physician
and surgeon or licensed podiatrist or, in specified clinic settings, upon
the specific authorization and supervision of a nurse practitioner,
nurse-midwife, or physician assistant.

This bill would remove the requirement that a medical assistant’s
administration of medication upon the specific authorization and
supervision of a nurse practitioner, nurse-midwife, or physician assistant
occur in specified clinic settings, and would make related changes.

(12) Existing law provides for the licensure and regulation by the
Commissioner of Financial Institutions of money transmitters, who
receive money in this state for transmission to foreign countries, and
makes a violation of these provisions a crime.

This bill would require a licensee, or its agent, to collect a 3% fee on
any money transmission received from a client who is unable to provide
documentation of lawful presence in the United States. The bill would
require the deposit of the fee in an unspecified fund to be used to pay
for emergency medical care provided in this state to persons without
documentation of legal residence in the United States.

Because a violation of this requirement would be a crime, the bill
would impose a state-mandated local program.

In addition, the bill would memorialize the Congress and President
of the United States to enact legislation that would provide full
reimbursement for the costs of providing federally mandated health
care services to anyone, regardless of immigration status.

(13) Existing law regulates the establishment and operation of
hospitals, including emergency rooms.

This bill would state the intent of the Legislature to enact legislation
that would allow hospitals to offer preventative medical services
delivered through the hospital’s primary care or community-based
clinic.

(14) The bill would enact other related provisions and make various
technical, nonsubstantive changes.

(15) This bill would result in a change in state taxes for the purpose
of increasing state revenues within the meaning of Section 3 of Article
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XIII A of the California Constitution, and thus would require for passage
the approval of % of the membership of each house of the Legislature.

(16) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: %;. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 734 is added to the Business and
Professions Code, to read.:

734. The failure of a person licensed under this division or
under an initiative act referred to in this division to conduct a
good faith examination as required under any of the following
provisions constitutes unprofessional conduct and grounds for
disciplinary action by the person’s licensing board:

(a) Paragraph (3) of subdivision (e) of Section 1367.01 of the
Health and Safety Code or paragraph (3) of subdivision (e) of
Section 10123.135 of the Insurance Code.

(b) Subdivision (b) of Section 1367.63 of the Health and Safety
Code or subdivision (b) of Section 10123.88 of the Insurance Code.

(c) Subdivision (c) of Section 1367.635 of the Health and Safety
Code or subdivision (c) of Section 10123.86 of the Insurance Code.

(d) Subdivision (a) of Section 1374.33 of the Health and Safety
Code or subdivision (a) of Section 10169.3 of the Insurance Code.

SECHONT

SEC. 2. Section 2069 of the Business and Professions Code is
amended to read:

2069. (a) (1) Notwithstanding any other provision of law, a
medical assistant may administer medication only by intradermal,
subcutaneous, or intramuscular injections and perform skin tests
and additional technical supportive services upon the specific
authorization and supervision of a licensed physician and surgeon,
nurse practitioner, nurse-midwife, physician assistant, or licensed
podiatrist.

(2) The licensed physician and surgeon may, at his or her
discretion, in consultation with the nurse practitioner,
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nurse-midwife, or physician assistant, provide written instructions
to be followed by a medical assistant in the performance of tasks
or supportive services. These written instructions may provide that
the supervisory function for the medical assistant for these tasks
or supportive services may be delegated to the nurse practitioner,
nurse-midwife, or physician assistant within the standardized
procedures or protocol, and that tasks may be performed when the
licensed physician and surgeon is not onsite, so long as the
following apply:

(A) The nurse practitioner or nurse-midwife is functioning
pursuant to standardized procedures, as defined by Section 2725,
or protocol. The standardized procedures or protocol shall be
developed and approved by the supervising physician and surgeon,
the nurse practitioner or nurse-midwife, and the facility
administrator or his or her designee.

(B) The physician assistant is functioning pursuant to regulated
services defined in Section 3502 and is approved to do so by the
supervising physician or surgeon.

(b) As used in this section and Sections 2070 and 2071, the
following definitions shall apply:

(1) “Medical assistant” means a person who may be unlicensed,
who performs basic administrative, clerical, and technical
supportive services in compliance with this section and Section
2070 for a licensed physician and surgeon or a licensed podiatrist,
or group thereof, for a medical, nursing, or podiatry corporation,
for a physician assistant, a nurse practitioner, or a nurse-midwife
as provided in subdivision (a), or for a health care service plan,
who is at least 18 years of age, and who has had at least the
minimum amount of hours of appropriate training pursuant to
standards established by the Division of Licensing. The medical
assistant shall be issued a certificate by the training institution or
instructor indicating satisfactory completion of the required
training. A copy of the certificate shall be retained as a record by
each employer of the medical assistant.

(2) “Specific authorization” means a specific written order
prepared by the licensed physician and surgeon, licensed podiatrist,
physician assistant, nurse practitioner, or nurse-midwife authorizing
the procedures to be performed on a patient, which shall be placed
in the patient’s medical record, or a standing order prepared by
the licensed physician and surgeon, licensed podiatrist, physician
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assistant, nurse practitioner, or nurse-midwife, authorizing the
procedures to be performed, the duration of which shall be
consistent with accepted medical practice. A notation of the
standing order shall be placed on the patient’s medical record.

(3) “Supervision” means the supervision of procedures
authorized by this section by the following practitioners, within
the scope of their respective practices, who shall be physically
present in the treatment facility during the performance of those
procedures:

(A) A licensed physician and surgeon.

(B) A licensed podiatrist.

(C) A physician assistant, nurse practitioner, or nurse-midwife.

(4) “Technical supportive services” means simple routine
medical tasks and procedures that may be safely performed by a
medical assistant who has limited training and who functions under
the supervision of a licensed physician and surgeon, a licensed
podiatrist, a physician assistant, a nurse practitioner, or a
nurse-midwife.

(c) Nothing in this section shall be construed as authorizing the
licensure of medical assistants. Nothing in this section shall be
construed as authorizing the administration of local anesthetic
agents by a medical assistant. Nothing in this section shall be
construed as authorizing the division to adopt any regulations that
violate the prohibitions on diagnosis or treatment in Section 2052.

(d) Notwithstanding any other provision of law, a medical
assistant may not be employed for inpatient care in a licensed
general acute care hospital as defined in subdivision (a) of Section
1250 of the Health and Safety Code.

(e) Nothing in this section shall be construed as authorizing a
medical assistant to perform any clinical laboratory test or
examination for which he or she is not authorized by Chapter 3
(commencing with Section 1200). Nothing in this section shall be
construed as authorizing a nurse practitioner, nurse-midwife, or
physician assistant to be a laboratory director of a clinical
laboratory, as those terms are defined in paragraph (7) of
subdivision (a) of Section 1206 and subdivision (a) of Section
1209.

SEC2:

SEC. 3. Section 1815.5 is added to the Financial Code, to read:
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 132
Author: Denham
Bill Date: April 27, 2009, amended
Subject: Polysomnographic Technologists (urgent)
Sponsor: California Sleep Society
STATUS OF BILL:

This bill is currently on the Senate Floor.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require registration for individuals assisting physicians in the
practice of sleep medicine. This bill further requires such individuals to meet certain
qualifications including educational requirements, background checks, and other
consumer protections.

~ANALYSIS:

Sleep medicine has been recognized as a specialty by the American Medical
Association since 1996. Physician sleep specialists are board certified, and the American
Board of Sleep Medicine is one of the specialty boards officially recognized and
approved by the Medical Board.

Recently, the California Respiratory Care Board has threatened to issue
significant fines against those involved in assisting with the practice of sleep medicine.
This has threatened the availability of these important medical services.

On August 24, 2007 the California Respiratory Care Board passed a motion to
move forward with issuing citations against the unlicensed individuals engaged in the
practice of sleep medicine. This has caused a great deal of concern and uncertainty
amongst medical professionals who treat patients with sleep disorders.

This bill would provide consumer protections to patients seeking sleep disorder
treatment, and helps clarify existing law as it relates to polysomnography. Specifically
this bill:

a) establishes the criteria necessary for becoming a certified polysomnographic
technologist;



b) requires that the polysomnographic technologists work under the supervision and
direction of a licensed physician;

¢) requires background checks for polysomnographic technologists;

d) defines the term “polysomnography” and permits polysomnographic technologists
to engage in the practice of polysomnography as long as they satisfy the criteria in
the bill (this bill places no limitations on other health care practitioners acting
within their own scope of practice); and

e) Defines the terms “polysomnographic technician” and “polysomnographic
trainee” and permits those individuals to act under the supervision of a certified
polysomnographic technologist or licensed physician.

This bill requires the Board to develop regulations relative to the qualifications for
registration of these three classifications. This must be done within a year of the effective
date of the legislation. According to staff, the Board should be able to meet this
requirement for adoption since most of the preliminary work on qualifications was done
in the previous year. ‘

In addition, within one year, the Board must adopt regulations regarding the
employment of technicians and trainees by the physician. This may include the scope of
services and level of supervision. This will require some work with the sponsor and
interested parties but should be able to be accomplished in the time frame specified.

Amendments to this bill change the $100 registration fee to a $50 application fee
and a $50 registration fee. This amendment is to make this registration program similar
to other licensure and registration programs that are operated on a neutral cost basis. This
process will allow the Board to cover the cost of application review and then registration.
Fees are split as some applications may be denied registration as a result of the
fingerprint or background check thereby allowing the Board to be compensated for its
work but not over collecting for work that may not be necessary.

FISCAL: None to the Board

POSITION: Executive Committee Recommendation: Support

Staff Recommendation: Support

April 24, 2009



AMENDED IN SENATE APRIL 27, 2009

SENATE BILL No. 132

Introduced by Senator Denham

February 9, 2009

An act to add Chapter 7.8 (commencing with Section 3575) to
Division 2 of the Business and Professions Code, relating to healing
arts, making an appropriation therefor, and declaring the urgency thereof,
to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

SB 132, as amended, Denham. Polysomnographic technologists:
sleep and wake disorders.

Existing law, the Physician Assistant Practice Act, provides for the
licensure and regulation of physician assistants by the Physician
Assistant Committee of the Medical Board of California. Existing law
prescribes the medical services that may be performed by a physician
assistant under the supervision of a licensed physician and surgeon.

Existing law, the Respiratory Care Practice Act, provides for the
licensure and regulation of respiratory professionals by the Respiratory
Care Board of California. Existing law defines the practice of respiratory
therapy and prohibits its practice without a license issued by the board,
subject to certain exceptions.

This bill would require the Medical Board of California to adopt
regulations within-a one year after the effective date of this act; relative
to the qualifications for certified polysomnographic technologists,
including requiring those technologists to be credentialed by a
board-approved national accrediting agency, to have graduated from a
board-approved educational program, and to have passed a
board-approved national certifying examination, with a specified
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exception for that examination requirement for a 3-year period. The
bill would prohibit a person from using the title “certified
polysomnographic technologist” or engaging in the practice of
polysomnography unless he or she undergoes a Department of Justice
background check, as specified, is registered as a certified
polysomnographic technologist, is supervised and directed by a licensed
physician and surgeon, and meets certain other requirements. The bill
would define polysomnography to mean the treatment, management,
diagnostic testing, control, education, and care of patients with sleep
and wake disorders, as specified. The bill would further require the
board, within-a one year after the effective date of this act, to adopt
regulations related to the employment of polysomnographic technicians
and trainees.

This bill would require polysomnographic technologists to apply to
and register with the Medical Board of California for-a—fee fees to be
fixed by the board at no more than-$+66 $50 each, and to renew their
registration biennially for a fee of no more than $50. The bill would
require the deposit of those fees in the Contingent Fund of the Medical
Board of California, a continuously appropriated fund, thereby making
an appropriation. The bill would further set forth specified disciplinary
standards and procedures.

This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: %. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Chapter 7.8 (commencing with Section 3575) is
added to Division 2 of the Business and Professions Code, to read:

CHAPTER 7.8. POLYSOMNOGRAPHIC TECHNOLOGISTS

3575. (a) For the purposes of this chapter, the following
definitions shall apply:
(1) “Board” means the Medical Board of California.

9 (2) “Polysomnography” means the treatment, management,
10 diagnostic testing, control, education, and care of patients with
11 sleep and wake disorders. Polysomnography shall include, but not
12 be limited to, the process of analysis, monitoring, and recording
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of physiologic data during sleep and wakefulness to assist in the
treatment of disorders, syndromes, and dysfunctions that are
sleep-related, manifest during sleep, or disrupt normal sleep
activities. Polysomnography shall also include, but not be limited
to, the therapeutic and diagnostic use of oxygen, the use of positive
airway pressure including continuous positive airway pressure
(CPAP) and bilevel modalities, adaptive servo-ventilation, and
maintenance of nasal and oral airways that do not extend into the
trachea.

(3) “Supervision” means that the supervising physician and
surgeon shall remain available, either in person or through
telephonic or electronic means, at the time that the
polysomnographic services are provided.

(b) Within one year after the effective date of this chapter, the
board shall promulgate regulations relative to the qualifications
for the registration of individuals as certified polysomnographic
technologists, polysomnographic technicians, and
polysomnographic trainees. The qualifications for a certified
polysomnographic technologist shall include all of the following:

(1) He or she shall have valid, current credentials as a
polysomnographic technologist issued by a national accrediting
agency approved by the board.

(2) He or she shall have graduated from a polysomnographic
educational program that has been approved by the board.

(3) He or she shall have passed a national certifying examination
that has been approved by the board, or in the alternative, may
submit proof to the board that he or she has been practicing
polysomnography for at least five years in a manner that is
acceptable to the board. However, beginning three years after the
effective date of this chapter, all individuals seeking to obtain
certification as a polysomnographic technologist shall have passed
a national certifying examination that has been approved by the
board.

(¢) In accordance with Section 144, any person seeking
registration from the board as a certified polysomnographic
technologist, a  polysomnographic technician, or a
polysomnographic trainee shall be subject to a state and federal
level criminal offender record information search conducted
through the Department of Justice as specified in paragraphs (1)
to (5), inclusive, of this subdivision.
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(1) The board shall submit to the Department of Justice
fingerprint images and related information required by the
Department of Justice of all polysomnographic technologist,
technician, or trainee certification candidates for the purposes of
obtaining information as to the existence and content of a record
of state or federal convictions and state or federal arrests and also
information as to the existence and content of a record of state or
federal arrests for which the Department of Justice establishes that
the person is free on bail or on his or her recognizance pending
trial or appeal.

(2) When received, the Department of Justice shall forward to
the Federal Bureau of Investigation requests for federal summary
criminal history information received pursuant to this subdivision.
The Department of Justice shall review the information returned
from the Federal Bureau of Investigation and compile and
disseminate a response to the board.

(3) The Department of Justice shall provide a response to the
board pursuant to paragraph (1) of subdivision (p) of Section 11105
of the Penal Code.

(4) The board shall request from the Department of Justice
subsequent arrest notification service, pursuant to Section 11105.2
of the Penal Code, for persons described in this subdivision.

(5) The Department of Justice shall charge a fee sufficient to
cover the cost of processing the request described in this
subdivision. The individual seeking registration shall be responsible
for this cost.

(d) Notwithstanding any other provision of law, an individual
may use the title “certified polysomnographic technologist” and
may engage in the practice of polysomnography only under the
following circumstances:

(1) He or she is registered with the board.

(2) He or she works under the supervision and direction of a
licensed physician and surgeon.

(3) He or she meets the requirements of this chapter.

(e) Within one year after the effective date of this chapter, the
board shall adopt regulations that establish the means and
circumstances in which a licensed physician and surgeon may
employ polysomnographic technicians and polysomnographic
trainees. The board may also adopt regulations specifying the scope
of services that may be provided by a polysomnographic technician
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or polysomnographic trainee. Any regulation adopted pursuant to
this section may specify the level of supervision that
polysomnographic technicians and trainees are required to have
when working wunder the supervision of a certified
polysomnographic technologist or licensed health care professional.

(f) This section shall not apply to California licensed allied
health professionals, including, but not limited to, respiratory care
practitioners, working within the scope of practice of their license.

(g) Nothing in this chapter shall be interpreted to authorize a
polysomnographic technologist, technician, or trainee to treat,
manage, control, educate, or care for patients other than those with
sleep disorders or to provide diagnostic testing for patients other
than those with suspected sleep disorders.

3576. (a) A registration under this chapter may be denied,
suspended, revoked, or otherwise subjected to discipline for any
of the following by the holder:

(1) Incompetence, gross negligence, or repeated similar
negligent acts performed by the registrant.

(2) An act of dishonesty or fraud.

(3) Committing any act or being convicted of a crime
constituting grounds for denial of licensure or registration under
Section 480.

(4) Violating or attempting to violate any provision of this
chapter or any regulation adopted under this chapter.

(b) Proceedings under this section shall be conducted in
accordance with Chapter 5 (commencing with Section 11500) of
Part 1 of Division 3 of Title 2 of the Government Code, and the
board shall have all powers granted therein.

3577. (a) Each person-to-whomregistration-is-granted-under
this-ehapter who applies for registration under this chapter shall
pay into the Contingent Fund of the Medical Board of California
a fee to be fixed by the board at a sum not in excess of-ene-hundred
doHars$1H06)- fifty dollars ($50).

(b) Each person to whom registration is granted under this
chapter shall pay into the Contingent Fund of the Medical Board
of California a fee to be fixed by the board at a sum not in excess

of fifty dollars ($50).
o)

(c) The registration shall expire after two years. The registration
may be renewed biennially at a fee which shall be paid into the
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Contingent Fund of the Medical Board of California to be fixed
by the board at a sum not in excess of fifty dollars ($50).

=

(d) The money in the Contingent Fund of the Medical Board of
California that is collected pursuant to this section shall be used
for the administration of this chapter.

3578. Notwithstanding any other provision of law, nothing in
this chapter shall prohibit a clinic or health facility licensed
pursuant to Division 2 (commencing with Section 1200) of the
Health and Safety Code from employing a certified
polysomnographic technologist.

SEC. 2. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to protect the health and safety of the general public by
providing needed qualifications for, and oversight of, the practice
of polysomnography at the earliest possible time, it is necessary
that this act take effect immediately.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 389
Author: Negrete McLeod
Bill Date: February 26, 2009, introduced
Subject: Fingerprinting
Sponsor: Author
STATUS OF BILL:

This bill is in the Senate Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill will require a licensee who has not been previously fingerprinted or for
whom a record does not exist, to successfully complete a fingerprint record search at time of
renewal. It will require notification by the licensee at time of renewal if he or she has been
convicted of a felony or misdemeanor since the last renewal.

ANALYSIS:

The Medical Board has been fingerprinting its licensees for many years. Staff is in
the process of verifying how far back this requirement has been in place, as it was a
requirement prior to being placed in law. For purposes of this bill, staff will need to
determine what records no longer exist at the Department of Justice (DOJ).

Staff has reported to the board that the number of physicians not fingerprinted may
be up to 45,000, although through licensing record searches, this number may be lower than
11,000. The issue will be whether the DOJ still has a flag on the file of those licensed prior
to 1986.

The Medical Board passed a motion in November of 2008 to have fingerprint records
for all physicians who are licensed in this state.

FISCAL: One time cost of a technician over a two year period to assist in the
processing of these reports. Additional cost to a licensee renewing
his/her license is $51 for the fingerprinting.

POSITION: Executive Committee Recommendation: Support
Staff Recommendation: Support
April 26, 2009



SENATE BILL No. 389

Introduced by Senator Negrete McLeod

February 26, 2009

An act to amend Section 144 of, and to add Sections 144.5 and 144.6
to, the Business and Professions Code, relating to professions and
vocations.

LEGISLATIVE COUNSEL’S DIGEST

SB 389, as introduced, Negrete McLeod. Professions and vocations.

Existing law provides for the licensure and regulation of various
professions and vocations by boards within the Department of Consumer
Affairs. Existing law authorizes a board to suspend or revoke a license
on various grounds, including, but not limited to, conviction of a crime,
if the crime is substantially related to the qualifications, functions, or
duties of the business or profession for which the license was issued.
Existing law requires applicants to certain boards to provide a full set
of fingerprints for the purpose of conducting criminal history record
checks.

This bill would make that fingerprinting requirement applicable to
the Dental Board of California, the Dental Hygiene Committee of
California, the Professional Fiduciary Bureau, the Osteopathic Medical
Board of California, the California Board of Podiatric Medicine, and
the State Board of Chiropractic Examiners. The bill would require
applicants for a license and, commencing January 1, 2011, licensees
who have not previously submitted fingerprints, or for whom a record
of the submission of fingerprints no longer exists, to successfully
complete a state and federal level criminal offender record information
search, as specified. The bill would require licensees to certify
compliance with that requirement, as specified, and would subject a
licensee to disciplinary action for making a false certification. The bill
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would also require a licensee to, as a condition of renewal of the license,
notify the board on the license renewal form if he or she has been
convicted, as defined, of a felony or misdemeanor since his or her last
renewal, or if this is the licensee’s first renewal, since the initial license
was issued.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 144 of the Business and Professions Code
is amended to read:

144. (a) Notwithstanding any other provision of law, an agency
designated in subdivision (b) shall require an applicant for a license
to furnish to the agency a full set of fingerprints for purposes of
conducting criminal history record checks and shall require the
applicant to successfully complete a state and federal level criminal
offender record information search conducted through the
Department of Justice as provided in subdivision (c) or as

otherwise provided in this code—Any—ageney—destgnated—in

(b) Subdivision (a) applies to the following:

(1) California Board of Accountancy.

(2) State Athletic Commission.

(3) Board of Behavioral Sciences.

(4) Court Reporters Board of California.

(5) State Board of Guide Dogs for the Blind.

(6) California State Board of Pharmacy.

(7) Board of Registered Nursing.

(8) Veterinary Medical Board.

(9) Registered Veterinary Technician Committee.

(10) Board of Vocational Nursing and Psychiatric Technicians.

(11) Respiratory Care Board of California.

(12) Hearing Aid Dispensers-Advisery-Commission Bureau.

(13) Physical Therapy Board of California.

(14) Physician Assistant Committee of the Medical Board of
California.

(15) Speech-Language Pathology and Audiology Board.
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(16) Medical Board of California.

(17) State Board of Optometry.

(18) Acupuncture Board.

(19) Cemetery and Funeral Bureau.

(20) Bureau of Security and Investigative Services.
(21) Division of Investigation.

(22) Board of Psychology.

(23) Fhe-California Board of Occupational Therapy.
(24) Structural Pest Control Board.

(25) Contractors’ State License Board.

(26) Bureau of Naturopathic Medicine.

(27) Dental Board of California.

(28) Dental Hygiene Committee of California.

(27) Professional Fiduciaries Bureau.

(28) California Board of Podiatric Medicine.

(29) Osteopathic Medical Board of California.
(30) State Board of Chiropractic Examiners.

oceurs-first:

(c) Except as otherwise provided in this code, each agency listed
in subdivision (b) shall direct applicants for a license to submit to
the Department of Justice fingerprint images and related
information required by the Department of Justice for the purpose
of obtaining information as to the existence and content of a state
or federal criminal record. The Department of Justice shall forward
the fingerprint images and related information received to the
Federal Bureau of Investigation and request federal criminal
history information. The Department of Justice shall compile and
disseminate state and federal responses to the agency pursuant to
subdivision (p) of Section 11105 of the Penal Code. The agency
shall request from the Department of Justice subsequent arrest
notification service, pursuant to Section 11105.2 of the Penal Code,
for each person who submitted information pursuant to this
subdivision. The Department of Justice shall charge a fee sufficient
to cover the cost of processing the request described in this section.
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SEC. 2. Section 144.5 is added to the Business and Professions
Code, to read:

144.5. (a) Notwithstanding any other provision of law, an
agency designated in subdivision (b) of Section 144 shall require
a licencee who has not previously submitted fingerprints or for
whom a record of the submission of fingerprints no longer exists
to, as a condition of license renewal, successfully complete a state
and federal level criminal offender record information search
conducted through the Department of Justice as provided in
subdivision (d).

(b) (1) A licensee described in subdivision (a) shall, as a
condition of license renewal, certify on the renewal application
that he or she has successfully completed a state and federal level
criminal offender record information search pursuant to subdivision
(d).

(2) The licensee shall retain for at least three years, as evidence
of the certification made pursuant to paragraph (1), either a receipt
showing that he or she has electronically transmitted his or her
fingerprint images to the Department of Justice or, for those
licensees who did not use an electronic fingerprinting system, a
receipt evidencing that the licensee’s fingerprints were taken.

(c) Failure to provide the certification required by subdivision
(b) renders an application for renewal incomplete. An agency shall
not renew the license until a complete application is submitted.

(d) Each agency listed in subdivision (b) of Section 144 shall
direct licensees described in subdivision (a) to submit to the
Department of Justice fingerprint images and related information
required by the Department of Justice for the purpose of obtaining
information as to the existence and content of a state or federal
criminal record. The Department of Justice shall forward the
fingerprint images and related information received to the Federal
Bureau of Investigation and request federal criminal history
information. The Department of Justice shall compile and
disseminate state and federal responses to the agency pursuant to
subdivision (p) of Section 11105 of the Penal Code. The agency
shall request from the Department of Justice subsequent arrest
notification service, pursuant to Section 11105.2 of the Penal Code,
for each person who submitted information pursuant to this
subdivision. The Department of Justice shall charge a fee sufficient
to cover the cost of processing the request described in this section.
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(e) An agency may waive the requirements of this section if the
license is inactive or retired, or if the licensee is actively serving
in the military. The agency may not activate an inactive license or
return a retired license to full licensure status for a licensee
described in subdivision (a) until the licensee has successfully
completed a state and federal level criminal offender record
information search pursuant to subdivision (d).

(f) With respect to licensees that are business entities, each
agency listed in subdivision (b) of Section 144 shall, by regulation,
determine which owners, officers, directors, shareholders,
members, agents, employees, or other natural persons who are
representatives of the business entity are required to submit
fingerprint images to the Department of Justice and disclose the
information on its renewal forms, as required by this section.

(g) A licensee who falsely certifies completion of a state and
federal level criminal record information search under subdivision
(b) may be subject to disciplinary action by his or her licensing
agency.

(h) This section shall become operative on January 1, 2011.

SEC. 3. Section 144.6 is added to the Business and Professions
Code, to read:

144.6. (a) An agency described in subdivision (b) of Section
144 shall require a licensee, as a condition of license renewal, to
notify the board on the license renewal form if he or she has been
convicted, as defined in Section 490, of a felony or misdemeanor
since his or her last renewal, or if this is the licensee’s first renewal,
since the initial license was issued.

(b) The reporting requirement imposed under this section shall
apply in addition to any other reporting requirement imposed under
this code.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 470
Author: Corbett
Bill Date: April 27, 2009, amended
Subject: Prescriptions: labeling
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would require every prescription to include on the label, the purpose for
which the drug is prescribed, if requested by the patient.

ANALYSIS:

Under current law, Section 4076 of the Business and Professions Code, a
prescription drug container label is required to contain certain information in addition to
the drug name including: the names of the patient, prescriber and pharmacy; the date of
issue; directions for use; strength and quantity of the drug dispensed; and expiration date.
The condition for which the drug was prescribed may be indicated on the label, but only
if the patient asks for the prescriber to include it on the prescription. This bill would
change the word “condition” to “purpose.”

Many patients are unaware of their right to ask the prescriber to have the intended
purpose included on the label. Individuals, including seniors, who have multiple
prescriptions, have difficulty remembering the purpose of each medication and would
greatly benefit from having it listed on the label.

According to the Medical Errors Panel report, “Prescription for Improving Patient
Safety: Addressing Medication Errors," an estimated 150,000 Californians are sickened,
injured or killed each year by medication errors, with an annual cost of $17.7 billion.
One of the recommendations by the panel is to require the intended purpose of
medication to be indicated on all prescriptions and included on the container label.

Adding the purpose of the drug to the label, for those who wish it, will help the
patient, the care-giver and any other person who helps administer medications prevent
illness or death due to medication errors.



If the condition or purpose of the drug is not included on the prescription, the
patient may request of the pharmacist that it be included. Pharmacists may include the
information once they have consulted with the physician or prescriber. The consultation
may be conducted verbally or electronically.

This concept has been introduced in previous legislative sessions. The Board has
supported the concept in the past because it did not require the purpose to be listed, but
allowed for a physician to ask as long as there was no penalty if the provider forgets to
ask the patient. In this bill, it still allows the patient to ask but the physician will put the
purpose of the drug on the label instead of the condition for which it is prescribed and
continues to have no penalty for the provider.

FISCAL: None to the Board

POSITION: Executive Committee Recommendation: Support
Staff Recommendation: Support

April 26, 2009



AMENDED IN SENATE APRIL 27, 2009

SENATE BILL No. 470

Introduced by Senator Corbett

February 26, 2009

An act to amend Sections 4040 and 4076 of the Business and
Professions Code, relating to pharmacy.

LEGISLATIVE COUNSEL’S DIGEST

SB 470, as amended, Corbett. Prescriptions.

Existing law, the Pharmacy Law, provides for the licensure and
regulation of pharmacists by the California State Board of Pharmacy
and provides that a knowing violation of the law is a crime. Existing
law-autherizes requires a prescription, as defined, to include a legible,
clear notice of the condition for which the drug is prescribed, if
requested by the patient. Existing law prohibits a pharmacist from
dispensing any prescription unless it is in a specified container-and-the
preseriptiontabetinetudes that is correctly labeled to include, among
other information, the condition for which the drug was prescribed if
requested by the patient and the condition is indicated on the
prescription.

This bill would-revise-thatrequirementto instead require-the-tabel-to
wnetade-the that every prescription include a legible, clear notice of the
condztzon or purpose for Wthh the dmgw&s is prescnbed—rﬁreques-ted

weﬁ-}d—a-}se——rmrke—a—eeﬂ-fefmﬂtg—ehaﬂge, and would delete the

requirement that a patient request the inclusion of that information.
The bill would also require that every prescription container be correctly
labeled to include that information if so included on the prescription,
and would provide a process for inclusion of that information on the
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label if it is not included on the prescription and is requested by the
patient.

By revising—this—requirement these requirements, the knowing
violation of which would be a crime, the bill would impose a
state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 4040 of the Business and Professions
2 Code is amended to read:

3 4040. (a) “Prescription” means an oral, written, or electronic
4 transmission order that is both of the following:

5 (1) Given individually for the person or persons for whom
6 ordered that includes all of the following:

7 (A) The name or names and address of the patient or patients.
8 (B) The name and quantity of the drug or device prescribed and
9 the directions for use.

10 (C) The date of issue.

11 (D) Either rubber stamped, typed, or printed by hand or typeset,
12 the name, address, and telephone number of the prescriber, his or
13 her license classification, and his or her federal registry number,
14 if a controlled substance is prescribed.

15 (E) A legible, clear notice of the condition or purpose for which
16 the drug is being prescribed;ifrequested-by-thepatientorpatients.
17 (F) If in writing, signed by the prescriber issuing the order, or
18 the certified nurse-midwife, nurse practitioner, physician assistant,
19  ornaturopathic doctor who issues a drug order pursuant to Section
20 2746.51,2836.1,3502.1, or 3640.5, respectively, or the pharmacist
21 who issues a drug order pursuant to either subparagraph (D) of
22 paragraph (4) of, or clause (iv) of subparagraph (A) of paragraph
23 (5) of, subdivision (a) of Section 4052.

24 (2) Issued by a physician, dentist, optometrist, podiatrist,
25 veterinarian, or naturopathic doctor pursuant to Section 3640.7 or,
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if a drug order is issued pursuant to Section 2746.51, 2836.1,
3502.1, or 3460.5, by a certified nurse-midwife, nurse practitioner,
physician assistant, or naturopathic doctor licensed in this state,
or pursuant to either subparagraph (D) of paragraph (4) of, or
clause (iv) of subparagraph (A) of paragraph (5) of, subdivision
(a) of Section 4052 by a pharmacist licensed in this state.

(b) Notwithstanding subdivision (a), a written order of the
prescriber for a dangerous drug, except for any Schedule II
controlled substance, that contains at least the name and signature
of the prescriber, the name and address of the patient in a manner
consistent with paragraph (3) of subdivision (b) of Section 11164
of the Health and Safety Code, the name and quantity of the drug
prescribed, directions for use, and the date of issue may be treated
as a prescription by the dispensing pharmacist as long as any
additional information required by subdivision (a) is readily
retrievable in the pharmacy. In the event of a conflict between this
subdivision and Section 11164 of the Health and Safety Code,
Section 11164 of the Health and Safety Code shall prevail.

(c) “Electronic transmission prescription” includes both image
and data prescriptions. “Electronic image transmission
prescription” means any prescription order for which a facsimile
of the order is received by a pharmacy from a licensed prescriber.
“Electronic data transmission prescription’” means any prescription
order, other than an electronic image transmission prescription,
that is electronically transmitted from a licensed prescriber to a
pharmacy.

(d) The use of commonly used abbreviations shall not invalidate
an otherwise valid prescription.

(e) Nothing in the amendments made to this section (formerly
Section 4036) at the 1969 Regular Session of the Legislature shall
be construed as expanding or limiting the right that a chiropractor,
while acting within the scope of his or her license, may have to
prescribe a device.

SEC. 2. Section 4076 of the Business and Professions Code is
amended to read:

4076. (a) A pharmacist shall not dispense any prescription
except in a container that meets the requirements of state and
federal law and is correctly labeled with all of the following:

(1) Except where the prescriber or the certified nurse-midwife
who functions pursuant to a standardized procedure or protocol
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described in Section 2746.51, the nurse practitioner who functions
pursuant to a standardized procedure described in Section 2836.1,
or protocol, the physician assistant who functions pursuant to
Section 3502.1, the naturopathic doctor who functions pursuant
to a standardized procedure or protocol described in Section
3640.5, or the pharmacist who functions pursuant to a policy,
procedure, or protocol pursuant to either subparagraph (D) of
paragraph (4) of, or clause (iv) of subparagraph (A) of paragraph
(5) of, subdivision (a) of Section 4052 orders otherwise, either the
manufacturer’s trade name of the drug or the generic name and
the name of the manufacturer. Commonly used abbreviations may
be used. Preparations containing two or more active ingredients
may be identified by the manufacturer’s trade name or the
commonly used name or the principal active ingredients.

(2) The directions for the use of the drug.

(3) The name of the patient or patients.

(4) The name of the prescriber or, if applicable, the name of the
certified nurse-midwife who functions pursuant to a standardized
procedure or protocol described in Section 2746.51, the nurse
practitioner who functions pursuant to a standardized procedure
described in Section 2836.1, or protocol, the physician assistant
who functions pursuant to Section 3502.1, the naturopathic doctor
who functions pursuant to a standardized procedure or protocol
described in Section 3640.5, or the pharmacist who functions
pursuant to a policy, procedure, or protocol pursuant to either
subparagraph (D) of paragraph (4) of, or clause (iv) of
subparagraph (A) of paragraph (5) of, subdivision (a) of Section
4052.

(5) The date of issue.

(6) The name and address of the pharmacy, and prescription
number or other means of identifying the prescription.

(7) The strength of the drug or drugs dispensed.

(8) The quantity of the drug or drugs dispensed.

(9) The expiration date of the effectiveness of the drug
dispensed.

(10) The condztzon or purpose for Wthh the drug was prescrlbed

pfesefipﬁeﬂr zf the condztzon or purpose is zndzcated on the
prescription. If the patient requests the condition or purpose on
the container label but it is not included on the prescription, the
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pharmacist may include this information only after consulting with
the prescriber. The consultation may be conducted orally or
electronically.

(11) (A) Commencing January 1, 2006, the physical description
of the dispensed medication, including its color, shape, and any
identification code that appears on the tablets or capsules, except
as follows:

(i) Prescriptions dispensed by a veterinarian.

(i) Anexemption from the requirements of this paragraph shall
be granted to a new drug for the first 120 days that the drug is on
the market and for the 90 days during which the national reference
file has no description on file.

(iii) Dispensed medications for which no physical description
exists in any commercially available database.

(B) This paragraph applies to outpatient pharmacies only.

(C) The information required by this paragraph may be printed
on an auxiliary label that is affixed to the prescription container.

(D) This paragraph shall not become operative if the board,
prior to January 1, 2006, adopts regulations that mandate the same
labeling requirements set forth in this paragraph.

(b) If a pharmacist dispenses a prescribed drug by means of a
unit dose medication system, as defined by administrative
regulation, for a patient in a skilled nursing, intermediate care, or
other health care facility, the requirements of this section will be
satisfied if the unit dose medication system contains the
aforementioned information or the information is otherwise readily
available at the time of drug administration.

(c) If a pharmacist dispenses a dangerous drug or device in a
facility licensed pursuant to Section 1250 of the Health and Safety
Code, it is not necessary to include on individual unit dose
containers for a specific patient, the name of the certified
nurse-midwife who functions pursuant to a standardized procedure
or protocol described in Section 2746.51, the nurse practitioner
who functions pursuant to a standardized procedure described in
Section 2836.1, or protocol, the physician assistant who functions
pursuant to Section 3502.1, the naturopathic doctor who functions
pursuant to a standardized procedure or protocol described in
Section 3640.5, or the pharmacist who functions pursuant to a
policy, procedure, or protocol pursuant to either subparagraph (D)
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of paragraph (4) of, or clause (iv) of subparagraph (A) of paragraph
(5) of, subdivision (a) of Section 4052.

(d) If a pharmacist dispenses a prescription drug for use in a
facility licensed pursuant to Section 1250 of the Health and Safety
Code, it is not necessary to include the information required in
paragraph (11) of subdivision (a) when the prescription drug is
administered to a patient by a person licensed under the Medical
Practice Act (Chapter 5 (commencing with Section 2000)), the
Nursing Practice Act (Chapter 6 (commencing with Section 2700)),
or the Vocational Nursing Practice Act (Chapter 6.5 (commencing
with Section 2840)), who is acting within his or her scope of
practice.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 638
Author: Negrete McLeod
Bill Date: February 27, 2009, amended
Subject: Regulatory Boards: joint committee on operations
Sponsor: Author

STATUS OF BILL:

This bill is currently in the Senate Rules Committee, after passing out of the
Senate Business and Professions Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill will change the sunset date for the Board.

This bill would delete the requirement that a board become a bureau under the
Department of Consumer Affairs (DCA) if it sunsets. This bill would require, instead,
that the board's members be removed and a successor board would be appointed.

This bill revises how the sunset process will take place in the legislature.

ANALYSIS:
This bill does not yet set a sunset review date for the Board.

This bill revises the sunset review law to provide that when a board becomes
inoperative the board's members are removed then a successor board is appointed with
the same rights, duties, and membership parameters as the board it is succeeding.

This bill deletes the requirement that a board be designated as a bureau under
DCA if it sunsets. This bill terminates the terms of office of each board member and
bureau chief within DCA upon an unspecified date and authorizes successor board
members and bureau chiefs to be appointed.

This bill would require all boards and bureaus, with the assistance of DCA, to
prepare an analysis and submit a report to the appropriate policy committees of the



Legislature no later than 22 months before the board's membership or the bureau chief
shall be terminated (sunset date).

FISCAL: Unknown

POSITION: Executive Committee Recommendation: Support
Staff Recommendation: Support

April 26, 2009



SENATE BILL No. 638

Introduced by Senator Negrete McLeod

February 27, 2009

An act to amend Sections 22, 473.1, 473.15, 473.2, 473.3, 473 .4,
473.6, and 9882 of, to add Sections 473.12 and 473.7 to, to repeal
Sections 473.16 and 473.5 of, and to repeal and add Sections 101.1 and
473 of, the Business and Professions Code, relating to regulatory boards.

LEGISLATIVE COUNSEL’S DIGEST

SB 638, as introduced, Negrete McLeod. Regulatory boards:
operations.

Existing law creates various regulatory boards, as defined, within the
Department of Consumer Affairs, with board members serving specified
terms of office. Existing law generally makes the regulatory boards
inoperative and repealed on specified dates, unless those dates are
deleted or extended by subsequent legislation, and subjects these boards
that are scheduled to become inoperative and repealed as well as other
boards in state government, as specified, to review by the Joint
Committee on Boards, Commissions, and Consumer Protection. Under
existing law, that committee, following a specified procedure,
recommends whether the board should be continued or its functions
modified. Existing law requires the State Board of Chiropractic
Examiners and the Osteopathic Medical Board of California to submit
certain analyses and reports to the committee on specified dates and
requires the committee to review those boards and hold hearings as
specified, and to make certain evaluations and findings.

This bill would abolish the Joint Committee on Boards, Commissions,
and Consumer Protection and would authorize the appropriate policy
committees of the Legislature to carry out its duties. The bill would
terminate the terms of office of each board member or bureau chief
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within the department on unspecified dates and would authorize
successor board members and bureau chiefs to be appointed, as
specified. The bill would also subject interior design organizations, the
State Board of Chiropractic Examiners, the Osteopathic Medical Board
of California, and the Tax Education Council to review on unspecified
dates. The bill would authorize the appropriate policy committees of
the Legislature to review the boards, bureaus, or entities that are
scheduled to have their board membership or bureau chief so terminated
or reviewed, as specified, and would authorize the appropriate policy
committees of the Legislature to investigate their operations and to hold
specified public hearings. The bill would require a board, bureau, or
entity, if their annual report contains certain information, to post it on
its Internet Web site. The bill would make other conforming changes.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 22 of the Business and Professions Code
is amended to read:

22. ¢a)“Board,” as used in any provision of this code, refers
to the board in which the administration of the provision is vested,
and unless otherwise expressly provided, shall include “bureau,”
“commission,” “committee,” “department,” “division,” “examining
committee,” “program,” and “agency.”

SEC. 2. Section 101.1 of thé Business and Professions Code
is repealed.
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SEC. 3. Section 101.1 is added to the Business and Professions
Code, to read:

101.1. (a) Notwithstanding any other provision of law, if the
terms of office of the members of a board are terminated in
accordance with the act that added this section or by subsequent
acts, successor members shall be appointed that shall succeed to,
and be vested with, all the duties, powers, purposes,
responsibilities, and jurisdiction not otherwise repealed or made
inoperative of the members that they are succeeding. The successor
members shall be appointed by the same appointing authorities,
for the remainder of the previous members’ terms, and shall be
subject to the same membership requirements as the members they
are succeeding.

(b) Notwithstanding any other provision of law, if the term of
office for a bureau chief is terminated in accordance with the act
that added this section or by subsequent acts, a successor bureau
chief shall be appointed who shall succeed to, and be vested with,
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all the duties, powers, purposes, responsibilities, and jurisdiction
not otherwise repealed or made inoperative of the bureau chief
that he or she is succeeding. The successor bureau chief shall be
appointed by the same appointing authorities, for the remainder
of the previous bureau chief’s term, and shall be subject to the
same requirements as the bureau chief he or she is succeeding.

SEC. 4. Section 473 of the Business and Professions Code is
repealed.

SEC. 5. Section 473 is added to the Business and Professions
Code, to read:

473. Whenever the provisions of this code refer to the Joint
Committee on Boards, Commissions and Consumer Protection,
the reference shall be construed to be a reference to the appropriate
policy commiittees of the Legislature.

SEC. 6. Section 473.1 of the Business and Professions Code
is amended to read:

473.1. This chapter shall apply to all of the following:
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(a) Every board, as defined in Section 22, that is scheduled to

beeome—inoperative—and—to—be—repeated have its membership
reconstituted on a specified date as provided by-the-speeifie-aet

febﬁng—to—the-boafd subdzvzszon (a) of Sectzon 4 73 1 2.

bureau that is named in suba’zvzszon (b) of Sectton 473.1 2

(c) The-Cemetery-andFuneraltBureanLvery entity that is named
in subdivision (c) of Section 473.12.

SEC. 7. Section473.12 is added to the Business and Professions
Code, to read:

473.12. (a) Notwithstanding any other provision of law, the
term of office of each member of the following boards in the
department shall terminate on the date listed, unless a later enacted
statute, that is enacted before the date listed for that board, deletes
or extends that date:

(1) The Dental Board of California: January 1,

(2) The Medical Board of California: January 1,

(3) The State Board of Optometry: January 1, .

(4) The California State Board of Pharmacy: January 1,

(5) The Veterinary Medical Board: January 1, .

(6) The California Board of Accountancy: January 1,

(7) The California Architects Board: January 1,

(8) The State Board of Barbering and Cosmetology January 1,

(9) The Board for Professional Engineers and Land Surveyors:
January 1,

(10) The Contractors State License Board: January 1,

(11) The Structural Pest Control Board: January 1,

(12) The Board of Registered Nursing: January 1,

(13) The Board of Behavioral Sciences: January 1,

(14) The State Athletic Commission: January 1,

(15) The State Board of Guide Dogs for the B11nd January 1,

(16) The Court Reporters Board of California: January 1, .

(17) The Board of Vocational Nursing and Psychiatric
Technicians: January 1,

(18) The Landscape Archltects Technical Committee: January
1,
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(19) The Board for Geologists and Geophysicists: January 1,

(2(J) The Respiratory Care Board of California: January 1,

(21) The Acupuncture Board: January 1,
(22) The Board of Psychology: January 1
(23) The California Board of Podiatric Medlcme January 1,

(24) The Physical Therapy Board of California: January 1,

(25) The Physician Assistant Committee, Medical Board of
California: January 1,

(26) The Speech- Language Pathology and Audiology Board:
January 1,

(27) The Cahforma Board of Occupational Therapy: January
1,

(28) The Dental Hygiene Committee of California: January 1,

(b) Notwithstanding any other provision of law, the term of
office for the bureau chief of each of the following bureaus shall
terminate on the date listed, unless a later enacted statute, that is
enacted before the date listed for that bureau, deletes or extends
that date:

(1) Arbitration Review Program: January 1, .

(2) Bureau for Private Postsecondary Education: January 1,

(3) Bureau of Automotive Repair: January 1,

(4) Bureau of Electronic and Appliance Repalr J anuary i .

(5) Bureau of Home Furnishings and Thermal Insulation:
January 1,

6) Bureau of Naturopathic Medicine: January 1,

(7) Bureau of Security and Investigative Serv1ces January L,

(8) Cemetery and Funeral Bureau: January 1,

(9) Hearing Aid Dispensers Bureau: January 1,

(10) Professional Fiduciaries Bureau: January 1

(11) Telephone Medical Advice Services Bureau: Ja January 1,

(12) Division of Investigation: January 1,
(c) Notw1thstand1ng any other provision of law the following
shall be subject to review under this chapter on the following dates:
(1) Interior design certification organizations: January 1,

99



—7— SB 638

(2) State Board of Chiropractic Examiners pursuant to Section
473.15: January 1,

(3) Osteopathic Medlcal Board of California pursuant to Section
473.15: January 1,

(4) California Tax Educatlon Council: January 1,

(d) Nothing in this section or in Section 101.1 shall be construed
to preclude, prohibit, or in any manner alter the requirement of
Senate confirmation of a board member, chief officer, or other
appointee that is subject to confirmation by the Senate as otherwise
required by law.

(e) Itis not the intent of the Legislature in enacting this section
to amend the initiative measure that established the State Board
of Chiropractic Examiners or the Osteopathic Medical Board of
California.

SEC. 8. Section 473.15 of the Business and Professions Code
is amended to read:

473 15 (a) The—}emf—eemmtﬁe&en—Bearés—eemmmeﬁs-

approprzate policy commzttees of the Legzslature shall review the
following boards established by initiative measures, as provided
in this section:

(1) The State Board of Chiropractic Examiners established by
an initiative measure approved by electors November 7, 1922.

(2) The Osteopathic Medical Board of California established
by an initiative measure approved June 2, 1913, and acts
amendatory thereto approved by electors November 7, 1922.

(b) The Osteopathic Medical Board of California shall prepare
an analysis and submit a report as described in subdivisions (a) to
(e), inclusive, of Section 473.2, to theJoimnt-Committec-onBoards;
Commissions;,—and—Consumer—Proteetion appropriate policy
committees of the Legislature on or before September 1, 2010.

(c) The State Board of Chiropractic Examiners shall prepare an
analysis and submit a report as described in subdivisions (a) to (e),
inclusive, of Section 473.2, to theJoint-Committee—on—Beards;
Commissions;,—and—Consumer—Proteetion appropriate policy
committees of the Legislature on or before September 1, 2011.

(d) The—}emt—eefnm{-te&eﬂ—Beafds——Geﬁmss-rem—aﬂd
Consumer—Proteetion appropriate policy committees of the
Legislature shall, during the interim recess of-26064 2011 for the
Osteopathic Medical Board of California, and during the interim
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recess of 2011 for the State Board of Chiropractic Examiners, hold
public hearings to receive testimony from the Director of Consumer
Affairs, the board involved, the public, and the regulated industry.
In that hearing, each board shall be prepared to demonstrate a
compelling public need for the continued existence of the board
or regulatory program, and that its licensing function is the least
restrictive regulation consistent with the public health, safety, and
welfare.

() The—Joint—Committee—on—Boards;—Commissions;—and
Consumer—Proteetion appropriate policy committees of the
Legislature shall evaluate and make determmatlons pursuant to
Section 473.4-8 g

(f) In the exercise of its inherent power to make investigations
and ascertain facts to formulate public policy and determine the
necessity and expediency of contemplated legislation for the
protection of the public health, safety, and welfare, it is the intent
of the Legislature that the State Board of Chiropractic Examiners
and the Osteopathic Medical Board of California be reviewed
pursuant to this section.

(g) It is not the intent of the Legislature intequiring-areview
under enacting this section to amend the initiative measures that
established the State Board of Chiropractic Examiners or the
Osteopathic Medical Board of California.

SEC. 9. Section 473.16 of the Business and Professions Code
is repealed.

SEC. 10. Section 473.2 of the Business and Professions Code
is amended to read:

473.2. (a) All boards-te-which-this-ehapter-apphes or bureaus
listed in Section 473. 12 shall, with the assistance of the Department
of Consumer Affalrs prepare an analy51s and submlt a report to
the ; :
Prefeet—reﬂ approprzate polzcy commzttees of the Legzslature no
later than 22 months before that-beard board’s membership or the

bureau chief’s term shall-beeome—inoperative be terminated
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pursuant to Section 473.12. The analysis and report shall include,
at a minimum, all of the following:

(1) The number of complaints it received per year, the number
of complaints per year that proceeded to investigation, the number
of accusations filed per year, and the number and kind of
disciplinary actions taken, including, but not limited to, interim
suspension orders, revocations, probations, and suspensions.

(2) The average amount of time per year that elapsed between
receipt of a complaint and the complaint being closed or referred
to investigation; the average amount of time per year elapsed
between the commencement of an investigation and the complaint
either being closed or an accusation being filed; the average
amount of time elapsed per year between the filing of an accusation
and a final decision, including appeals; and the average and
median costs per case.

(3) The average amount of time per year between final
disposition of a complaint and notice to the complainant.

(4) A copy of the enforcement priorities including criteria for
seeking an interim suspension order.

(5) A brief description of the board’s or bureau’s fund
conditions, sources of revenues, and expenditure categories for
the last four fiscal years by program component.

(6) A briefdescription of the cost per year required to implement
and administer its licensing examination, ownership of the license
examination, the last assessment of the relevancy and validity of
the licensing examination,-and the passage rate for each of the last
Jfour years, and areas of examination.
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(7) A copy of sponsored legislation and a description of its
budget change proposals.

(8) A brief assessment of its licensing fees as to whether they
are sufficient, too high, or too low.

(9) A brief statement detailing how the board or bureau over
the prior four years has improved its enforcement, public
disclosure, accessibility to the public, including, but not limited
to, Web casts of its proceedings, and fiscal condition.

(b) If an annual report contains information that is required by
this section, a board or bureau may submit the annual report to
the committees and it shall post it on the board’s or bureau’s
Internet Web site.

SEC. 11. Section 473.3 of the Business and Professions Code
is amended to read:

473.3. ¢a&Prior to the termination;—eentinuation;—or
reestablishment of the terms of office of the membership of any
board or—aﬂy—of—t-hrboard—s—fuﬂeﬁﬁﬂs,—the—}emt—eommﬁee—en

the chief of

any bureau descrzbed in Sectzon 473.1 2 the approprzate policy
committees of the Legislature, during the interim recess preceding
the date upon which a-beard-beeomesinoperative board member'’s
or bureau chief’s term of office is to be terminated, may hold public
hearings to receive and consider testimony from the Director of
Consumer Affairs, the board or bureau involved,-and the Attorney
General, members of the publlc and representattves of the

health;—safety,—and—welfare regardmg whether the board s or
bureau’s policies and practices, including enforcement, disclosure,
licensing exam, and fee structure, are sufficient to protect
consumers and are fair to licensees and prospective licensees,
whether licensure of the profession is required to protect the public,
and whether an enforcement monitor may be necessary to obtain
Sfurther information on operations.
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SEC. 12. Section 473.4 of the Business and Professions Code
is amended to read:

473.4. (a) ThedointCommittec-onBoards; Commisstons;and
ConsumerProteetton—shalt appropriate policy committees of the
Legislature may evaluate and determine whether a board or
regulatory program has demonstrated a public need for the
continued existence of the-beard-er regulatory program and for
the degree of regulation the board or regulatory program
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implements based on the following factors and minimum standards
of performance:

(1) Whether regulation by the board is necessary to protect the
public health, safety, and welfare.

(2) Whether the basis or facts that necessitated the initial
licensing or regulation of a practice or profession have changed.

(3) Whether other conditions have arisen that would warrant
increased, decreased, or the same degree of regulation.

(4) If regulation of the profession or practice is necessary,
whether existing statutes and regulations establish the least
restrictive form of regulation consistent with the public interest,
considering other available regulatory mechanisms, and whether
the board rules enhance the public interest and are within the scope
of legislative intent.

(5) Whether the board operates and enforces its regulatory
responsibilities in the public interest and whether its regulatory
mission is impeded or enhanced by existing statutes, regulations,
policies, practices, or any other circumstances, including budgetary,
resource, and personnel matters.

(6) Whether an analysis of board operations indicates that the
board performs its statutory duties efficiently and effectively.

(7) Whether the composition of the board adequately represents
the public interest and whether the board encourages public
participation in its decisions rather than participation only by the
industry and individuals it regulates.

(8) Whether the board and its laws or regulations stimulate or
restrict competition, and the extent of the economic impact the
board’s regulatory practices have on the state’s business and
technological growth.

(9) Whether complaint, investigation, powers to intervene, and
disciplinary procedures adequately protect the public and whether
final dispositions of complaints, investigations, restraining orders,
and disciplinary actions are in the public interest; or if it is, instead,
self-serving to the profession, industry or individuals being
regulated by the board.

(10) Whether the scope of practice of the regulated profession
or occupation contributes to the highest utilization of personnel
and whether entry requirements encourage affirmative action.

(11) Whether administrative and statutory changes are necessary
to improve board operations to enhance the public interest.
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(b) Nothing in this section precludes any board from submitting
other appropriate information to the-Joint-Committee-onBoards;
Commissions;—and—Consumer—Proteetion: appropriate policy
committees of the Legislature.

SEC. 13. Section 473.5 of the Business and Professions Code
is repealed.

SEC. 14. Section 473.6 of the Business and Professions Code
is amended to read:

473.6. The chairpersons of the appropriate policy committees
of the Legislature may refer to-theJoint-Committee-onBoards;
Commissions;and-Consumer-Proteetton-for inferim study review
of any legislative issues or proposals to create new licensure or
regulatory categories, change licensing requirements, modify scope
of practice, or create a new licensing board under the provisions
of this code or pursuant to Chapter 1.5 (commencing with Section
9148) of Part 1 of Division 2 of Title 2 of the Government Code.

SEC. 15. Section473.7 is added to the Business and Professions
Code, to read:

99



SB 638 = 14—

O 01NN AW —

473.7. The appropriate policy committees of the Legislature
may, through their oversight function, investigate the operations
of any entity to which this chapter applies and hold public hearings
on any matter subject to public hearing under Section 473.3.

SEC. 16. Section 9882 of the Business and Professions Code
is amended to read:

9882. (a) There is in the Department of Consumer Affairs a
Bureau of Automotive Repair under the supervision and control
of the director. The duty of enforcing and administering this chapter
is vested in the chief who is responsible to the director. The director
may adopt and enforce those rules and regulations that he or she
determines are reasonably necessary to carry out the purposes of
this chapter and declaring the policy of the bureau, including a
system for the issuance of citations for violations of this chapter
as specified in Section 125.9. These rules and regulations shall be
adopted pursuant to Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code.

(b) In 2003 and every four years thereafter the—.}emt-eemrﬁee
on—Be 0 etion appropriate
polzcy commzttees of the Legzslature shall hold a public hearing to
receive and consider testimony from the Director of Consumer

Affalrs—and the bureau—I-n—those—he&nﬂgs—t-he—bureau—sha-H—h&ve

, the Attorney General,
members of the publzc and representatives of this industry
regarding the bureau’s policies and practices as specified in
Section 473.3. The-eommittee-shalt appropriate policy committees
of the Legislature may evaluate and review the effectiveness and
efficiency of the bureau based on factors and minimum standards
of performance that are spemﬁed in Sectlon 473 4 —"Fhe-eemjmftee

Seeﬁen—47—3—5— The bureau shall prepare an analysrs and submlt a
report to the—eemmittee appropriate policy committees of the
Legislature as specified in Section 473.2.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 674
Author: Negrete McLeod
Bill Date: April 28, 2009, amended
Subject: Outpatient settings/Advertising
Sponsor: Author
STATUS OF BILL:

This bill is in the Senate Appropriations Committee.

DESCRIPTION OF CURRENT LEGISLATION:

This bill covers a variety of subjects, including advertising, outpatient setting
accreditation requirements, supervision of laser and IPL device procedures, the wearing of
name tags for healthcare professionals, and public information.

ANALYSIS:

This bill makes some significant changes to sections of the Business and
Professions (B&P) Code and the Health and Safety (H&S) Code that may benefit the
public.

Amends B&P Code section 651, which would require, effective January 1, 2011,

advertising to include the license designation following the licensee’s name:
e Chiropractors -“DC”

Dentists - “DDS” or “DMD”

Physicians - “MD” or “DO”, as appropriate;

Podiatrists — “DPM”

Registered Nurses — “RN”

Vocational Nurses — “LVN”

Psychologists — “Ph.D.”

Optometrists — “OD”

Physician Assistants — “PA”

Naturopathic doctor — “ND”

This bill also defines advertising as virtually any promotional communications,
including direct mail, television, radio, motion picture, newspaper, book, Internet, or any
other form of communication. It does not include insurance provider directories, billing
statements, or appointment reminders.



Amends B&P Code section 2023.5:

This amendment would require that the Nursing and Medical Boards adopt
regulations by July 1, 2010 relating to the “appropriate level of physician availability”
needed for use of prescriptive lasers or intense pulse light devices.

These two Boards held three public forums to study this subject as mandated by
B&P Code section 2023.5 (added to statutes by SB 1423; Figueroa, Chap 873, Statutes of
2006). As a result of that study, it was determined that current law and regulations were
sufficient related to supervision --- it was lack of enforcement that was contributing to the
problems occurring in the use of lasers and IPL devices, among other cosmetic procedures.
These forums did not address physician availability.

Adds B&P Code section 2027.5:
This new section requires the Board to post on its Web site a comprehensive fact
sheet on cosmetic surgery. This will enhance consumer awareness and protection.

Amends H&S Code section 1248:

This section clarifies that any references to Division of Licensing are deemed to
refer to the Medical Board. More importantly is adds in vitro fertilization facilities or other
assisted reproduction technology services to the definition of “Outpatient setting.”

Amends H&S Code section 1248.15:

This section makes technical changes and adds the requirement for accreditation
agencies that they not only require of the settings emergency plans for outpatient settings,
but also require the inclusion of standardized procedures and protocols to be followed in
the event of emergencies or complications that place patients at risk of injury or harm. This
is added to address concerns that detailed procedures were not in place at these settings.
This section, as amended, allows the Board to adopt standards for outpatient settings that
offer in vitro fertilization or assisted reproduction technology. Facilities providing these
services would be required to meet accreditation standards that the board deems necessary,
different than existing standards for current outpatient settings.

Amends H&S Code section 1248.2:

This section replaces “Division” or “Division of Licensing” with “Board” to reflect
the current organization of the Medical Board. This section requires the Medical Board to
disclose to the public if an outpatient setting has been suspended, placed on probation, or
received a reprimand by the approved accreditation agency. This will allow the public
access to the status of all outpatient settings.

Amends H&S Code sections 1248.25 and 1248.35, and 1248.5:

These sections make do the following:

e Requires the Board or the Board’s approved accreditation agencies to
periodically inspect accredited outpatient settings. Inspections must be
performed no less than once every three years. This will help the settings
remain in compliance with the law, thus providing enhanced consumer
protection. It is not clear who will pay for these inspections.




e Current law requires accreditation agencies to provide outpatient settings a
notice of deficiencies and a reasonable time to remedy them before revoking
accreditation. This legislation would require the outpatient setting to
prominently post the notice of deficiencies. This will allow the public access to
issues that the settings may have or had to remedy.

e Requires that reports on the results of outpatient setting inspections be kept on
file by the Board or accrediting agency, along with proposed corrective action
and recommendations for reinspection. These reports will be public information
- disclosable to the public.

e Requires the approved accrediting agencies to immediately inform the Board
when they issue a reprimand, suspend or revoke accreditation, or place an
outpatient setting on probation. This will alert the Board of an issue that may
need action.

e Requires the Board to:

1. Evaluate the accreditation agencies every three years;
2. Evaluate in response to complaints against an agency;
3. Evaluate complaints against the accreditation of outpatient settings.

This bill was amended to require the Department of Public Health, while
conducting regular period state inspections of acute care hospitals, to inspect the peer
review process in that hospital as well.

FISCAL: Unknown, but could be substantial if the Board does the inspections.

POSITION: Executive Committee Recommendation: Support if amended
Staff Recommendation: Support

April 26, 2009



AMENDED IN SENATE APRIL 28, 2009
AMENDED IN SENATE APRIL 2, 2009

SENATE BILL No. 674

Introduced by Senator Negrete McLeod

February 27, 2009

An act to amend Sections 6515-686; and 2023.5 of, and to add Section
2027.5 to, the Business and Professions Code, and to amend Sections
1248, 1248.15, 1248.2, 1248.25, 1248.35, 1248.5, and 1279 of the
Health and Safety Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 674, as amended, Negrete McLeod. Healing arts.

(1) Existing law provides that it is unlawful for healing arts licensees
to disseminate or cause to be disseminated any form of public
communication, as defined, containing a false, fraudulent, misleading,
or deceptive statement, claim, or image to induce the rendering of
services or the furnishing of products relating to a professional practice
or business for which he or she is licensed. Existing law authorizes
advertising by these healing arts licensees to include certain general
information. A violation of these provisions is a misdemeanor.

This bill would impose specific advertising requirements on certain
healing arts licensees. By changing the definition of a crime, this bill
would impose a state-mandated local program.
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(2) Existing law requires the Medical Board of California, in
conjunction with the Board of Registered Nursing, and in consultation
with the Physician Assistant Committee and professionals in the field,
to review issues and problems relating to the use of laser or intense light
pulse devices for elective cosmetic procedures by their respective
licensees.

This bill would require the board to adopt regulations by July 1, 2010,
regarding the appropriate level of physician availability needed within
clinics or other settings using certain laser or intense pulse light devices
for elective cosmetic procedures.

4

(3) Existing law requires the board to post on the Internet specified
information regarding licensed physicians and surgeons.

This bill would require the board to post on its Internet Web site an
easy-to-understand factsheet to educate the public about cosmetic
surgery and procedures, as specified.

)

(4) Existing law requires the Medical Board of California, as
successor to the Division of Licensing of the Medical Board of
California, to adopt standards for accreditation of outpatient settings,
as defined, and, in approving accreditation agencies to perform this
accreditation, to ensure that the certification program shall, at a
minimum, include standards for specified aspects of the settings’
operations.

This bill would include, among those specified aspects, the submission
for approval by an accrediting agency at the time of accreditation, a
detailed plan, standardized procedures, and protocols to be followed in
the event of serious complications or side effects from surgery. The bill
would also modify the definition of “outpatient setting” to include
facilities that offer in vitro fertilization, as defined, and assisted
reproduction technology treatments.

6y

(5) Existing law also requires the Medical Board of California to
obtain and maintain a list of all accredited, certified, and licensed
outpatient settings, and to notify the public, upon inquiry, whether a
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setting is accredited, certified, or licensed, or whether the setting’s
accreditation, certification, or license has been revoked.

This bill would require the board, absent inquiry, to notify the public
whether a setting is accredited, certified, or licensed, or the setting’s
accreditation, certification, or license has been revoked, suspended, or
placed on probation, or the setting has received a reprimand by the
accreditation agency.

i

(6) Existing law requires accreditation of an outpatient setting to be
denied if the setting does not meet specified standards. Existing law
authorizes an outpatient setting to reapply for accreditation at any time
after receiving notification of the denial.

This bill would require the accrediting agency to immediately report
to the Medical Board of California if the outpatient setting’s certificate
for accreditation has been denied.

)

(7) Existing law authorizes the Medical Board of California, as
successor to the Division of Medical Quality of the Medical Board of
California, or an accreditation agency to, upon reasonable prior notice
and presentation of proper identification, enter and inspect any
accredited outpatient setting to ensure compliance with, or investigate
an alleged violation of, any standard of the accreditation agency or any
provision of the specified law.

This bill would delete the notice and identification requirements, and
the bill would require that every outpatient setting that is accredited be
periodically inspected by the board or the accreditation agency, as
specified.

)

(8) Existing law authorizes the Medical Board of California to
evaluate the performance of an approved accreditation agency no less
than every 3 years, or in response to complaints against an agency, or
complaints against one or more outpatient settings accreditation by an
agency that indicates noncompliance by the agency with the standards
approved by the board.

This bill would make that evaluation mandatory.

&6)

(9) Existing law provides for the licensure and regulation of health
facilities by the State Department of Public Health and requires the
department to periodically inspect those facilities, as specified.
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This bill would require the department, when conducting an inspection
of an acute care hospital, to inspect the peer review process utilized by
the hospital.

(10) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 651 of the Business and Professions Code
2 is amended to read:
3 651. (a) It is unlawful for any person licensed under this
4 division or under any initiative act referred to in this division to
5 disseminate or cause to be disseminated any form of public
6 communication containing a false, fraudulent, misleading, or
7 deceptive statement, claim, or image for the purpose of or likely
8 to induce, directly or indirectly, the rendering of professional
9 services or furnishing of products in connection with the
10 professional practice or business for which he or she is licensed.
11 A “public communication” as used in this section includes, but is
12 not limited to, communication by means of mail, television, radio,
13 motion picture, newspaper, book, list or directory of healing arts
14 practitioners, Internet, or other electronic communication.
15 (b) A false, fraudulent, misleading, or deceptive statement,
16 claim, or image includes a statement or claim that does any of the
17 following:
18 (1) Contains a misrepresentation of fact.
19 (2) Islikely to mislead or deceive because of a failure to disclose
20 material facts.
21 (3) (A) Is intended or is likely to create false or unjustified
22 expectations of favorable results, including the use of any
23 photograph or other image that does not accurately depict the
24 results of the procedure being advertised or that has been altered
25 inany manner from the image of the actual subject depicted in the
26 photograph or image.
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(B) Use of any photograph or other image of a model without
clearly stating in a prominent location in easily readable type the
fact that the photograph or image is of a model is a violation of
subdivision (a). For purposes of this paragraph, a model is anyone
other than an actual patient, who has undergone the procedure
being advertised, of the licensee who is advertising for his or her
services.

(C) Use of any photograph or other image of an actual patient
that depicts or purports to depict the results of any procedure, or
presents “before” and “after” views of a patient, without specifying
in a prominent location in easily readable type size what procedures
were performed on that patient is a violation of subdivision (a).
Any “before” and “after” views (i) shall be comparable in
presentation so that the results are not distorted by favorable poses,
lighting, or other features of presentation, and (ii) shall contain a
statement that the same “before” and “after” results may not occur
for all patients.

(4) Relates to fees, other than a standard consultation fee or a
range of fees for specific types of services, without fully and
specifically disclosing all variables and other material factors.

(5) Contains other representations or implications that in
reasonable probability will cause an ordinarily prudent person to
misunderstand or be deceived.

(6) Makes a claim either of professional superiority or of
performing services in a superior manner, unless that claim is
relevant to the service being performed and can be substantiated
with objective scientific evidence.

(7) Makes a scientific claim that cannot be substantiated by
reliable, peer reviewed, published scientific studies.

(8) Includes any statement, endorsement, or testimonial that is
likely to mislead or deceive because of a failure to disclose material
facts.

(c) Any price advertisement shall be exact, without the use of
phrases, including, but not limited to, “as low as,” “and up,”
“lowest prices,” or words or phrases of similar import. Any
advertisement that refers to services, or costs for services, and that
uses words of comparison shall be based on verifiable data
substantiating the comparison. Any person so advertising shall be
prepared to provide information sufficient to establish the accuracy
of that comparison. Price advertising shall not be fraudulent,
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deceitful, or misleading, including statements or advertisements
of bait, discount, premiums, gifts, or any statements of a similar
nature. In connection with price advertising, the price for each
product or service shall be clearly identifiable. The price advertised
for products shall include charges for any related professional
services, including dispensing and fitting services, unless the
advertisement specifically and clearly indicates otherwise.

(d) Any person so licensed shall not compensate or give anything
of value to a representative of the press, radio, television, or other
communication medium in anticipation of, or in return for,
professional publicity unless the fact of compensation is made
known in that publicity.

(e) Any person so licensed may not use any professional card,
professional announcement card, office sign, letterhead, telephone
directory listing, medical list, medical directory listing, or a similar
professional notice or device if it includes a statement or claim
that is false, fraudulent, misleading, or deceptive within the
meaning of subdivision (b).

(f) Any person so licensed who violates this section is guilty of
a misdemeanor. A bona fide mistake of fact shall be a defense to
this subdivision, but only to this subdivision.

(g) Any violation of this section by a person so licensed shall
constitute good cause for revocation or suspension of his or her
license or other disciplinary action.

(h) Advertising by any person so licensed may include the
following:

(1) A statement of the name of the practitioner.

(2) A statement of addresses and telephone numbers of the
offices maintained by the practitioner.

(3) A statement of office hours regularly maintained by the
practitioner.

(4) A statement of languages, other than English, fluently spoken
by the practitioner or a person in the practitioner’s office.

(5) (A) A statement that the practitioner is certified by a private
or public board or agency or a statement that the practitioner limits
his or her practice to specific fields.

(1) For the purposes of this section, a dentist licensed under
Chapter 4 (commencing with Section 1600) may not hold himself
or herself out as a specialist, or advertise membership in or
specialty recognition by an accrediting organization, unless the
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practitioner has completed a specialty education program approved
by the American Dental Association and the Commission on Dental
Accreditation, is eligible for examination by a national specialty
board recognized by the American Dental Association, or is a
diplomate of a national specialty board recognized by the American
Dental Association.

(i) A dentist licensed under Chapter 4 (commencing with
Section 1600) shall not represent to the public or advertise
accreditation either in a specialty area of practice or by a board
not meeting the requirements of clause (i) unless the dentist has
attained membership in or otherwise been credentialed by an
accrediting organization that is recognized by the board as a bona
fide organization for that area of dental practice. In order to be
recognized by the board as a bona fide accrediting organization
for a specific area of dental practice other than a specialty area of
dentistry authorized under clause (i), the organization shall
condition membership or credentialing of its members upon all of
the following:

(I) Successful completion of a formal, full-time advanced
education program that is affiliated with or sponsored by a
university based dental school and is beyond the dental degree at
a graduate or postgraduate level.

(II) Prior didactic training and clinical experience in the specific
area of dentistry that is greater than that of other dentists.

(III) Successful completion of oral and written examinations
based on psychometric principles.

(ii1) Notwithstanding the requirements of clauses (i) and (ii), a
dentist who lacks membership in or certification, diplomate status,
other similar credentials, or completed advanced training approved
as bona fide either by an American Dental Association recognized
accrediting organization or by the board, may announce a practice
emphasis in any other area of dental practice only if the dentist
incorporates in capital letters or some other manner clearly
distinguishable from the rest of the announcement, solicitation, or
advertisement that he or she is a general dentist.

(iv) A statement of certification by a practitioner licensed under
Chapter 7 (commencing with Section 3000) shall only include a
statement that he or she is certified or eligible for certification by
a private or public board or parent association recognized by that
practitioner’s licensing board.

97



SB 674 —8—

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

(B) A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she limits his or her
practice to specific fields, but shall not include a statement that he
or she is certified or eligible for certification by a private or public
board or parent association, including, but not limited to, a
multidisciplinary board or association, unless that board or
association is (i) an American Board of Medical Specialties
member board, (ii) a board or association with equivalent
requirements approved by that physician and surgeon’s licensing
board, or (iii) a board or association with an Accreditation Council
for Graduate Medical Education approved postgraduate training
program that provides complete training in that specialty or
subspecialty. A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California who is certified by an organization other than a board
or association referred to in clause (i), (ii), or (iii) shall not use the
term “board certified” in reference to that certification, unless the
physician and surgeon is also licensed under Chapter 4
(commencing with Section 1600) and the use of the term “board
certified” in reference to that certification is in accordance with
subparagraph (A). A physician and surgeon licensed under Chapter
5 (commencing with Section 2000) by the Medical Board of
California who is certified by a board or association referred to in
clause (i), (ii), or (iii) shall not use the term “board certified”” unless
the full name of the certifying board is also used and given
comparable prominence with the term “board certified” in the
statement.

For purposes of this subparagraph, a “multidisciplinary board
or association” means an educational certifying body that has a
psychometrically valid testing process, as determined by the
Medical Board of California, for certifying medical doctors and
other health care professionals that is based on the applicant’s
education, training, and experience.

For purposes of the term “board certified,” as used in this
subparagraph, the terms “board” and “association” mean an
organization that is an American Board of Medical Specialties
member board, an organization with equivalent requirements
approved by a physician and surgeon’s licensing board, or an
organization with an Accreditation Council for Graduate Medical
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Education approved postgraduate training program that provides
complete training in a specialty or subspecialty.

The Medical Board of California shall adopt regulations to
establish and collect a reasonable fee from each board or
association applying for recognition pursuant to this subparagraph.
The fee shall not exceed the cost of administering this
subparagraph. Notwithstanding Section 2 of Chapter 1660 of the
Statutes of 1990, this subparagraph shall become operative July
1, 1993. However, an administrative agency or accrediting
organization may take any action contemplated by this
subparagraph relating to the establishment or approval of specialist
requirements on and after January 1, 1991.

(C) A doctor of podiatric medicine licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she is certified or
eligible or qualified for certification by a private or public board
or parent association, including, but not limited to, a
multidisciplinary board or association, if that board or association
meets one of the following requirements: (i) is approved by the
Council on Podiatric Medical Education, (ii) is a board or
association with equivalent requirements approved by the
California Board of Podiatric Medicine, or (iii) is a board or
association with the Council on Podiatric Medical Education
approved postgraduate training programs that provide training in
podiatric medicine and podiatric surgery. A doctor of podiatric
medicine licensed under Chapter 5 (commencing with Section
2000) by the Medical Board of California who is certified by a
board or association referred to in clause (i), (ii), or (iii) shall not
use the term “board certified” unless the full name of the certifying
board is also used and given comparable prominence with the term
“board certified” in the statement. A doctor of podiatric medicine
licensed under Chapter 5 (commencing with Section 2000) by the
Medical Board of California who is certified by an organization
other than a board or association referred to in clause (i), (ii), or
(i11) shall not use the term “board certified” in reference to that
certification.

For purposes of this subparagraph, a “multidisciplinary board
or association” means an educational certifying body that has a
psychometrically valid testing process, as determined by the
California Board of Podiatric Medicine, for certifying doctors of

97



SB 674 —10—

O 001NN P W —

podiatric medicine that is based on the applicant’s education,
training, and experience. For purposes of the term “board certified,”
as used in this subparagraph, the terms “board” and “association”
mean an organization that is a Council on Podiatric Medical
Education approved board, an organization with equivalent
requirements approved by the California Board of Podiatric
Medicine, or an organization with a Council on Podiatric Medical
Education approved postgraduate training program that provides
training in podiatric medicine and podiatric surgery.

The California Board of Podiatric Medicine shall adopt
regulations to establish and collect a reasonable fee from each
board or association applying for recognition pursuant to this
subparagraph, to be deposited in the State Treasury in the Podiatry
Fund, pursuant to Section 2499. The fee shall not exceed the cost
of administering this subparagraph.

(6) A statement that the practitioner provides services under a
specified private or public insurance plan or health care plan.

(7) A statement of names of schools and postgraduate clinical
training programs from which the practitioner has graduated,
together with the degrees received.

(8) A statement of publications authored by the practitioner.

(9) A statement of teaching positions currently or formerly held
by the practitioner, together with pertinent dates.

(10) A statement of his or her affiliations with hospitals or
clinics.

(11) A statement of the charges or fees for services or
commodities offered by the practitioner.

(12) A statement that the practitioner regularly accepts
installment payments of fees.

(13) Otherwise lawful images of a practitioner, his or her
physical facilities, or of a commodity to be advertised.

(14) A statement of the manufacturer, designer, style, make,
trade name, brand name, color, size, or type of commodities
advertised.

(15) An advertisement of a registered dispensing optician may
include statements in addition to those specified in paragraphs (1)
to (14), inclusive, provided that any statement shall not violate
subdivision (a), (b), (c), or (e) or any other section of this code.

(16) A statement, or statements, providing public health
information encouraging preventative or corrective care.
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(17) Any other item of factual information that is not false,
fraudulent, misleading, or likely to deceive.

(1) (1) Advertising by the following licensees shall include the
designations as follows:

(A) Advertising by a chiropractor licensed under Chapter 2
(commencing with Section 1000) shall include the designation
“DC” immediately following the chiropractor’s name.

(B) Advertising by a dentist licensed under Chapter 4
(commencing with Section 1600) shall include the designation
“DDS” or “DMD " immediately following the dentist’s name.

(C) Advertising by a physician and surgeon licensed under
Chapter 5 (commencing with Section 2000) shall include the
designation “MD” immediately following the physician and
surgeon’s name.

(D) Advertising by an osteopathic physician and surgeon
certified under Article 21 (commencing with Section 2450) shall
include the designation “DO” immediately following the
osteopathic physician and surgeon’s name.

(E) Advertising by a podiatrist certified under Article 22
(commencing with Section 2460) of Chapter 5 shall include the
designation “DPM” immediately following the podiatrist’s name.

(F) Advertising by a registered nurse licensed under Chapter 6
(commencing with Section 2700) shall include the designation
“RN” immediately following the registered nurse’s name.

(G) Advertising by a licensed vocational nurse under Chapter
6.5 (commencing with Section 2840) shall include the designation
“LVN” immediately following the licensed vocational nurse’s
name.

(H) Advertising by a psychologist licensed under Chapter 6.6
(commencing with Section 2900) shall include the designation
“Ph.D.” immediately following the psychologist’s name.

(I) Advertising by an optometrist licensed under Chapter 7
(commencing with Section 3000) shall include the designation
“OD” immediately following the optometrist’s name.

(J) Advertising by a physician assistant licensed under Chapter
7.7 (commencing with Section 3500) shall include the designation
“PA” immediately following the physician assistant’s name.

(K) Advertising by a naturopathic doctor licensed under Chapter
8.2 (commencing with Section 3610) shall include the designation
“ND” immediately following the naturopathic doctor’s name.
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(2) For purposes of this subdivision, “advertisement” includes
communication by means of mail, television, radio, motion picture,
newspaper, book, directory, Internet, or other electronic
communication.

(3) Advertisements do not include any of the following:

(A) A medical directory released by a health care service plan
or a health insurer.

(B) A billing statement from a health care practitioner to a
patient.

(C) An appointment reminder from a health care practitioner to
a patient.

(4) This subdivision shall not apply until January 1, 2011, to
any advertisement that is published annually and prior to July 1,
2010.

(5) This subdivision shall not apply to any advertisement or
business card disseminated by a health care service plan that is
subject to the requirements of Section 1367.26 of the Health and
Safety Code.

(j) Each of the healing arts boards and examining committees
within Division 2 shall adopt appropriate regulations to enforce
this section in accordance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code.

Each of the healing arts boards and committees and examining
committees within Division 2 shall, by regulation, define those
efficacious services to be advertised by businesses or professions
under their jurisdiction for the purpose of determining whether
advertisements are false or misleading. Until a definition for that
service has been issued, no advertisement for that service shall be
disseminated. However, if a definition of a service has not been
issued by a board or committee within 120 days of receipt of a
request from a licensee, all those holding the license may advertise
the service. Those boards and committees shall adopt or modify
regulations defining what services may be advertised, the manner
in which defined services may be advertised, and restricting
advertising that would promote the inappropriate or excessive use
of health services or commodities. A board or committee shall not,
by regulation, unreasonably prevent truthful, nondeceptive price
or otherwise lawful forms of advertising of services or
commodities, by either outright prohibition or imposition of
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onerous disclosure requirements. However, any member of a board
or committee acting in good faith in the adoption or enforcement
of any regulation shall be deemed to be acting as an agent of the
state.

(k) The Attorney General shall commence legal proceedings in
the appropriate forum to enjoin advertisements disseminated or
about to be disseminated in violation of this section and seek other
appropriate relief to enforce this section. Notwithstanding any
other provision of law, the costs of enforcing this section to the
respective licensing boards or committees may be awarded against
any licensee found to be in violation of any provision of this
section. This shall not diminish the power of district attorneys,
county counsels, or city attorneys pursuant to existing law to seek
appropriate relief.

(/) A physician and surgeon or doctor of podiatric medicine
licensed pursuant to Chapter 5 (commencing with Section 2000)
by the Medical Board of California who knowingly and
intentionally violates this section may be cited and assessed an
administrative fine not to exceed ten thousand dollars ($10,000)
per event. Section 125.9 shall govern the issuance of this citation
and fine except that the fine limitations prescribed in paragraph
(3) of subdivision (b) of Section 125.9 shall not apply to a fine
under this subdivision.
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SEE3-

SEC. 2. Section 2023.5 of the Business and Professions Code
is amended to read:

2023.5. (a) The board, in conjunction with the Board of
Registered Nursing, and in consultation with the Physician
Assistant Committee and professionals in the field, shall review
issues and problems surrounding the use of laser or intense light
pulse devices for elective cosmetic procedures by physicians and
surgeons, nurses, and physician assistants. The review shall include,
but need not be limited to, all of the following:

(1) The appropriate level of physician supervision needed.

(2) The appropriate level of training to ensure competency.

(3) Guidelines for standardized procedures and protocols that
address, at a minimum, all of the following:

(A) Patient selection.

(B) Patient education, instruction, and informed consent.

(C) Use of topical agents.

(D) Procedures to be followed in the event of complications or
side effects from the treatment.

(E) Procedures governing emergency and urgent care situations.

(b) On or before January 1, 2009, the board and the Board of
Registered Nursing shall promulgate regulations to implement
changes determined to be necessary with regard to the use of laser
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or intense pulse light devices for elective cosmetic procedures by
physicians and surgeons, nurses, and physician assistants.

(c) On or before July 1, 2010, the board shall adopt regulations
regarding the appropriate level of physician availability needed
within clinics or other settings using laser or intense pulse light
devices for elective cosmetic procedures. However, these
regulations shall not apply to laser or intense pulse light devices
approved by the federal Food and Drug Administration for
over-the-counter use by a health care practitioner or by an
unlicensed person on himself or herself.

SEEH4-

SEC. 3. Section 2027.5 is added to the Business and Professions
Code, to read:

2027.5. The board shall post on its Internet Web site an
easy-to-understand factsheet to educate the public about cosmetic
surgery and procedures, including their risks. Included with the
factsheet shall be a comprehensive list of questions for patients to
ask their physician and surgeon regarding cosmetic surgery.

SECS-

SEC. 4. Section 1248 of the Health and Safety Code is amended
to read:

1248. For purposes of this chapter, the following definitions
shall apply:

(a) “Division” means the Medical Board of California. All
references in this chapter to the division, the Division of Licensing
of the Medical Board of California, or the Division of Medical
Quality shall be deemed to refer to the Medical Board of California
pursuant to Section 2002 of the Business and Professions Code.

(b) (1) “Outpatient setting” means any facility, clinic,
unlicensed clinic, center, office, or other setting that is not part of
a general acute care facility, as defined in Section 1250, and where
anesthesia, except local anesthesia or peripheral nerve blocks, or
both, is used in compliance with the community standard of
practice, in doses that, when administered have the probability of
placing a patient at risk for loss of the patient’s life-preserving
protective reflexes.~Outpatient

(2) “Outpatient setting” also means facilities that offer in vitro
fertilization, as defined in subdivision (b) of Section 1374.55, or
facilities that offer assisted reproduction technology treatments.

“Outpatient
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(3) “Outpatient setting” does not include, among other settings,
any setting where anxiolytics and analgesics are administered,
when done so in compliance with the community standard of
practice, in doses that do not have the probability of placing the
patient at risk for loss of the patient’s life-preserving protective
reflexes.

(c) “Accreditation agency” means a public or private
organization that is approved to issue certificates of accreditation
to outpatient settings by the board pursuant to Sections 1248.15
and 1248.4.

SEE6-

SEC. 5. Section 1248.15 of the Health and Safety Code is
amended to read:

1248.15. (a) The board shall adopt standards for accreditation
and, in approving accreditation agencies to perform accreditation
of outpatient settings, shall ensure that the certification program
shall, at a minimum, include standards for the following aspects
of the settings’ operations:

(1) Outpatient setting allied health staff shall be licensed or
certified to the extent required by state or federal law.

(2) (A) Outpatient settings shall have a system for facility safety
and emergency training requirements.

(B) There shall be onsite equipment, medication, and trained
personnel to facilitate handling of services sought or provided and
to facilitate handling of any medical emergency that may arise in
connection with services sought or provided.

(C) In order for procedures to be performed in an outpatient
setting as defined in Section 1248, the outpatient setting shall do
one of the following:

(1) Have a written transfer agreement with a local accredited or
licensed acute care hospital, approved by the facility’s medical
staff.

(i) Permit surgery only by a licensee who has admitting
privileges at a local accredited or licensed acute care hospital, with
the exception that licensees who may be precluded from having
admitting privileges by their professional classification or other
administrative limitations, shall have a written transfer agreement
with licensees who have admitting privileges at local accredited
or licensed acute care hospitals.
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(D) Submission for approval by an accrediting agency of a
detailed procedural plan for handling medical emergencies that
shall be reviewed at the time of accreditation. No reasonable plan
shall be disapproved by the accrediting agency.

(E) Submission for approval by an accrediting agency at the
time of accreditation of a detailed plan, standardized procedures,
and protocols to be followed in the event of serious complications
or side effects from surgery that would place a patient at high risk
for injury or harm and to govern emergency and urgent care
situations.

(F) All physicians and surgeons transferring patients from an
outpatient setting shall agree to cooperate with the medical staff
peer review process on the transferred case, the results of which
shall be referred back to the outpatient setting, if deemed
appropriate by the medical staff peer review committee. If the
medical staff of the acute care facility determines that inappropriate
care was delivered at the outpatient setting, the acute care facility’s
peer review outcome shall be reported, as appropriate, to the
accrediting body, the Health Care Financing Administration, the
State Department of Public Health, and the appropriate licensing
authority.

(3) The outpatient setting shall permit surgery by a dentist acting
within his or her scope of practice under Chapter 4 (commencing
with Section 1600) of Division 2 of the Business and Professions
Code or physician and surgeon, osteopathic physician and surgeon,
or podiatrist acting within his or her scope of practice under
Chapter 5 (commencing with Section 2000) of Division 2 of the
Business and Professions Code or the Osteopathic Initiative Act.
The outpatient setting may, in its discretion, permit anesthesia
service by a certified registered nurse anesthetist acting within his
or her scope of practice under Article 7 (commencing with Section
2825) of Chapter 6 of Division 2 of the Business and Professions
Code.

(4) Outpatient settings shall have a system for maintaining
clinical records.

(5) Outpatient settings shall have a system for patient care and
monitoring procedures.

(6) (A) Outpatient settings shall have a system for quality
assessment and improvement.
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(B) Members of the medical staff and other practitioners who
are granted clinical privileges shall be professionally qualified and
appropriately credentialed for the performance of privileges
granted. The outpatient setting shall grant privileges in accordance
with recommendations from qualified health professionals, and
credentialing standards established by the outpatient setting.

(C) Clinical privileges shall be periodically reappraised by the
outpatient setting. The scope of procedures performed in the
outpatient setting shall be periodically reviewed and amended as
appropriate.

(7) Outpatient settings regulated by this chapter that have
multiple service locations governed by the same standards may
elect to have all service sites surveyed on any accreditation survey.
Organizations that do not elect to have all sites surveyed shall have
a sample, not to exceed 20 percent of all service sites, surveyed.
The actual sample size shall be determined by the board. The
accreditation agency shall determine the location of the sites to be
surveyed. Outpatient settings that have five or fewer sites shall
have at least one site surveyed. When an organization that elects
to have a sample of sites surveyed is approved for accreditation,
all of the organizations’ sites shall be automatically accredited.

(8) Outpatient settings shall post the certificate of accreditation
in a location readily visible to patients and staff.

(9) Outpatient settings shall post the name and telephone number
of the accrediting agency with instructions on the submission of
complaints in a location readily visible to patients and staff.

(10) Outpatient settings shall have a written discharge criteria.

(b) Outpatient settings shall have a minimum of two staff
persons on the premises, one of whom shall either be a licensed
physician and surgeon or a licensed health care professional with
current certification in advanced cardiac life support (ACLS), as
long as a patient is present who has not been discharged from
supervised care. Transfer to an unlicensed setting of a patient who
does not meet the discharge criteria adopted pursuant to paragraph
(10) of subdivision (a) shall constitute unprofessional conduct.

(c) An accreditation agency may include additional standards
in its determination to accredit outpatient settings if these are
approved by the board to protect the public health and safety.

(d) No accreditation standard adopted or approved by the board,
and no standard included in any certification program of any
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accreditation agency approved by the board, shall serve to limit
the ability of any allied health care practitioner to provide services
within his or her full scope of practice. Notwithstanding this or
any other provision of law, each outpatient setting may limit the
privileges, or determine the privileges, within the appropriate scope
of practice, that will be afforded to physicians and allied health
care practitioners who practice at the facility, in accordance with
credentialing standards established by the outpatient setting in
compliance with this chapter. Privileges may not be arbitrarily
restricted based on category of licensure.

(e) The board may adopt standards for outpatient settings that
offer in vitro fertilization or assisted reproduction technology that
it deems necessary.

SEEC+

SEC. 6. Section 1248.2 of the Health and Safety Code is
amended to read:

1248.2. (a) Any outpatient setting may apply to an
accreditation agency for a certificate of accreditation. Accreditation
shall be issued by the accreditation agency solely on the basis of
compliance with its standards as approved by the board under this
chapter.

(b) The board shall obtain and maintain a list of all accredited,
certified, and licensed outpatient settings from the information
provided by the accreditation, certification, and licensing agencies
approved by the board, and shall notify the public whether a setting
is accredited, certified, or licensed, or the setting’s accreditation,
certification, or license has been revoked, suspended, or placed on
probation, or the setting has received a reprimand by the
accreditation agency.

SEES-

SEC. 7. Section 1248.25 of the Health and Safety Code is
amended to read:

1248.25. If an outpatient setting does not meet the standards
approved by the board, accreditation shall be denied by the
accreditation agency, which shall provide the outpatient setting
notification of the reasons for the denial. An outpatient setting may
reapply for accreditation at any time after receiving notification
of the denial. The accrediting agency shall immediately report to
the board if the outpatient setting’s certificate for accreditation has
been denied.
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SEE-9:

SEC. 8. Section 1248.35 of the Health and Safety Code is
amended to read:

1248.35. (a) Every outpatient setting which is accredited shall
be periodically inspected by the Medical Board of California or
the accreditation agency. The frequency of inspection shall depend
upon the type and complexity of the outpatient setting to be
inspected. Inspections shall be conducted no less often than once
every three years and as often as necessary to ensure the quality
of care provided. The Medical Board of California or the
accreditation agency may enter and inspect any outpatient setting
that is accredited by an accreditation agency at any reasonable
time to ensure compliance with, or investigate an alleged violation
of, any standard of the accreditation agency or any provision of
this chapter.

(b) If an accreditation agency determines, as a result of its
inspection, that an outpatient setting is not in compliance with the
standards under which it was approved, the accreditation agency
may do any of the following:

(1) Issue a reprimand.

(2) Place the outpatient setting on probation, during which time
the setting shall successfully institute and complete a plan of
correction, approved by the board or the accreditation agency, to
correct the deficiencies.

(3) Suspend or revoke the outpatient setting’s certification of
accreditation.

(c) Except as is otherwise provided in this subdivision, before
suspending or revoking a certificate of accreditation under this
chapter, the accreditation agency shall provide the outpatient setting
with notice of any deficiencies and the outpatient setting shall
agree with the accreditation agency on a plan of correction that
shall give the outpatient setting reasonable time to supply
information demonstrating compliance with the standards of the
accreditation agency in compliance with this chapter, as well as
the opportunity for a hearing on the matter upon the request of the
outpatient center. During that allotted time, a list of deficiencies
and the plan of correction shall be conspicuously posted in a clinic
location accessible to public view. The accreditation agency may
immediately suspend the certificate of accreditation before
providing notice and an opportunity to be heard, but only when
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failure to take the action may result in imminent danger to the
health of an individual. In such cases, the accreditation agency
shall provide subsequent notice and an opportunity to be heard.

(d) If the board determines that deficiencies found during an
inspection suggests that the accreditation agency does not comply
with the standards approved by the board, the board may conduct
inspections, as described in this section, of other settings accredited
by the accreditation agency to determine if the agency is accrediting
settings in accordance with Section 1248.15.

(e) Reports on the results of each inspection shall be kept on
file with the board or the accrediting agency along with the plan
of correction and the outpatient setting comments. The inspection
report may include a recommendation for reinspection. All
inspection reports, lists of deficiencies, and plans of correction
shall be public records open to public inspection.

(f) The accrediting agency shall immediately report to the board
if the outpatient setting has been issued a reprimand or if the
outpatient setting’s certification of accreditation has been
suspended or revoked or if the outpatient setting has been placed
on probation.

SEEH6-

SEC. 9. Section 1248.5 of the Health and Safety Code is
amended to read:

1248.5. The board shall evaluate the performance of an
approved accreditation agency no less than every three years, or
in response to complaints against an agency, or complaints against
one or more outpatient settings accreditation by an agency that
indicates noncompliance by the agency with the standards approved
by the board.

SECH-

SEC. 10. Section 1279 of the Health and Safety Code is
amended to read:

1279. (a) Every health facility for which a license or special
permit has been issued shall be periodically inspected by the
department, or by another governmental entity under contract with
the department. The frequency of inspections shall vary, depending
upon the type and complexity of the health facility or special
service to be inspected, unless otherwise specified by state or
federal law or regulation. The inspection shall include participation
by the California Medical Association consistent with the manner
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in which it participated in inspections, as provided in Section 1282
prior to September 15, 1992.

(b) Except as provided in subdivision (c), inspections shall be
conducted no less than once every two years and as often as
necessary to ensure the quality of care being provided.

(c) For a health facility specified in subdivision (a), (b), or (f)
of Section 1250, inspections shall be conducted no less than once
every three years, and as often as necessary to ensure the quality
of care being provided.

(d) During the inspection, the representative or representatives
shall offer such advice and assistance to the health facility as they
deem appropriate.

(e) For acute care hospitals of 100 beds or more, the inspection
team shall include at least a physician, registered nurse, and persons
experienced in hospital administration and sanitary inspections.
During the inspection, the team shall offer advice and assistance
to the hospital as it deems appropriate.

(f) The department shall ensure that a periodic inspection
conducted pursuant to this section is not announced in advance of
the date of inspection. An inspection may be conducted jointly
with inspections by entities specified in Section 1282. However,
if the department conducts an inspection jointly with an entity
specified in Section 1282 that provides notice in advance of the
periodic inspection, the department shall conduct an additional
periodic inspection that is not announced or noticed to the health
facility.

(g) Notwithstanding any other provision of law, the department
shall inspect for compliance with provisions of state law and
regulations during a state periodic inspection or at the same time
as a federal periodic inspection, including, but not limited to, an
inspection required under this section. If the department inspects
for compliance with state law and regulations at the same time as
a federal periodic inspection, the inspection shall be done consistent
with the guidance of the federal Centers for Medicare and Medicaid
Services for the federal portion of the inspection.

(h) During a state periodic inspection of an acute care hospital,
including, but not limited to, an inspection required under this
section, the department shall inspect the peer review process
utilized by the hospital.
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(1) The department shall emphasize consistency across the state
and in its district offices when conducting licensing and
certification surveys and complaint investigations, including the
selection of state or federal enforcement remedies in accordance
with Section 1423. The department may issue federal deficiencies
and recommend federal enforcement actions in those circumstances
where they provide more rigorous enforcement action.

SEc12:

SEC. 11. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 700
Author: Negrete McLeod
Bill Date: April 22, 2009, amended
Subject: Peer Review
Sponsor: Author
STATUS OF BILL:

This bill is in the Senate Appropriations Committee and is set for hearing on
May 5, 20009.

DESCRIPTION OF CURRENT LEGISLATION:

This bill adds a definition of peer review. In addition, it adds that the peer
review minutes or reports may be obtained by the Board.

ANALYSIS:

This bill focuses on enhancements to the peer review system as it relates to the
Medical Board (Board) and oversight by the California Department of Public Health
(DPH).

Specifically, this bill does the following:

e Adds a definition of what peer review is by specifying that it is the
process in which the basic qualifications, staff privileges, employment,
outcomes and conduct of licentiates are reviewed to determine if
licensees may continue to practice in the facility and if so, under any
parameters. This bill clarifies that the definition of a peer review body
includes any clinic specified in the Health and Safety Code. This
clarification is needed in order to makes clear all the entities and
individuals who are required to conduct peer review.

e Rewrites for clarity the section that require an 805 report to be filed
within 15 days from the date when;

1. A peer review body denies or rejects a licensee’s application for
staff privileges or membership for a medical disciplinary cause or
reason;

2. A licensee’s staff privileges, membership, or employment are



revoked for a medical disciplinary cause or reason;

3. Restrictions are imposed, or voluntarily accepted, on staff
privileges, membership, or employment for a total of 30 days or
more within any 12 month period for medical disciplinary
reasons;

4. A licensee resigns or takes a leave of absence from staff
privileges, membership or employment;

5. A licensee withdraws or abandons his or her application for staff
privileges, membership, or employment;

6. A licensee withdraws or abandons his or her request for renewal
of staff privileges, membership, or employment after receiving
notice of a pending investigation initiated for a medical
disciplinary cause or reason after receiving notice that his or her
application for staff privileges, membership, or employment is
denied or will be denied for a medical disciplinary cause or
reason.

7. A summary suspension of staff privileges, membership, or
employment is imposed for a period in excess of 14 days.

This is to ensure that the Medical Board is informed as soon as possible
when a physician has had restrictions imposed or is involved in an
investigation regarding medical discipline.

Requires an 805 report to be maintained electronically for dissemination
for a period of three years after receipt.

Adds that minutes or reports of a peer review are included in the
documents that the Board may inspect. This will give the Board faster
access to information so the Board can address issues of quality of care
in an expeditious manner.

Prohibits the Board from disclosing to the public any peer review
summaries completed by a hospital if a court finds that the peer review
was not conducted in good faith. This makes reporting fair for licensees
who have a bogus report filed against them.

Entitles the Board to inspect and copy specified unredacted documents
relating to any disciplinary proceeding resulting in an action that is
required to be reported pursuant to Section 805 without subpoena. This
will give the Board faster access to information so the Board can address
issues of quality of care in an expeditious manner.

Requires the Board to remove from the Internet Website any information
concerning a hospital disciplinary action that is posted if a court finds
that the peer review was not done in good faith. The licensee must
notify the Board of that finding. This makes reporting fair for licensees
who have a bogus report filed against them.



e Requires the Board to post a factsheet on the internet that explains and
provides information on 805 reporting. The will help consumers
understand the process and what this reporting means.

FISCAL: Minor and absorbable

POSITION: Executive Committee Recommendation: Support and direct
staff to continue to work with the author to enhance consumer
protections in the bill.

Staff Recommendation: Support

April 26, 2009



AMENDED IN SENATE APRIL 22, 2009
AMENDED IN SENATE APRIL 13,2009

SENATE BILL No. 700

Introduced by Senator Negrete McLeod

February 27, 2009

An act to amend Sections 800, 803.1, 805, 805.1, 805.5, and 2027
of, and to add Section 805.01 to, the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 700, as amended, Negrete McLeod. Healing arts: peer review.

Existing law provides for the professional review of specified healing
arts licentiates through a peer review process. Existing law defines the
term “peer review body” as including a medical or professional staff
of any health care facility or clinic licensed by the State Department of
Public Health.

This bill would define the term “peer review” and would revise the
definition of the term “peer review body” to include a medical or
professional staff of other specified health care facilities or clinics.

Under existing law, specified persons are required to file a report,
designated as an “805 report,” with a licensing board within 15 days
after a specified action is taken against a person licensed by that board.
Existing law provides various due process rights for licentiates who are
the subject of a final proposed disciplinary action of a peer review body,
including authorizing a licentiate to request a hearing concerning that
action.

This bill would require the filing of the 805 report with the licensing
board within 15 days of the imposition of a specified action on a
licentiate regardless of whether a hearing has occurred.
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This bill would also require specified persons to file a report with a
licensing board if a-formatinvestigation-of-a—personticensed-by-that
board-results-inaspeeifted-finding-offaet peer review body concludes,
after formal investigation, that a person licensed by that board departed

from the standard of care, as specified, suffered from mental illness or
substance abuse, or engaged in sexual misconduct. The bill would
authorize the board to inspect and copy certain documents in the record
of that investigation.

Existing law requires the board to maintain an 805 report for a period
of 3 years after receipt.

This bill would require the board to maintain the report electronically.

Existing law authorizes the Medical Board of California, the
Osteopathic Medical Board of California, and the Dental Board of
California to inspect and copy certain documents in the record of any
disciplinary proceeding resulting in action that is required to be reported
in an 805 report.

This bill would specify that the boards have the authority to inspect
those documents in unredacted form and without a subpoena and would
authorize those boards to also inspect any peer review minutes or reports
in the record of the disciplinary proceeding.

Existing law requires specified healing arts boards to maintain a
central file of their licensees containing, among other things, disciplinary
information reported through 805 reports.

Under this bill, if a court finds that the peer review resulting in the
805 report was conducted in bad faith and the licensee who is the subject
of the report notifies the board of that finding, the board would be
required to include that finding in the licensee’s central file.

Existing law requires the Medical Board of California, the Osteopathic
Medical Board of California, and the California Board of Podiatric
Medicine to disclose an 805 report to specified health care entities and
to disclose certain hospital disciplinary actions to inquiring members
of the public. Existing law also requires the Medical Board of California
to post hospital disciplinary actions regarding its licensees on the
Internet.

This bill would prohibit those disclosures, and would require the
Medical Board of California to remove certain information posted on
the Internet, if a court finds that the peer review resulting in the 805
report or the hospital disciplinary action was conducted in bad faith and
the licensee notifies the board of that finding. The bill would also require
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the Medical Board of California to post on the Internet a factsheet that
explains and provides information on the 805 reporting requirements.
The bill would make related nonsubstantive changes.
Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 800 of the Business and Professions Code
is amended to read:

800. (a) The Medical Board of California, the Board of
Psychology, the Dental Board of California, the Osteopathic
Medical Board of California, the State Board of Chiropractic
Examiners, the Board of Registered Nursing, the Board of
Vocational Nursing and Psychiatric Technicians, the State Board
of Optometry, the Veterinary Medical Board, the Board of
Behavioral Sciences, the Physical Therapy Board of California,
the California State Board of Pharmacy, and the Speech-Language
Pathology and Audiology Board shall each separately create and
maintain a central file of the names of all persons who hold a
license, certificate, or similar authority from that board. Each
central file shall be created and maintained to provide an individual
historical record for each licensee with respect to the following
information:

(1) Any conviction of a crime in this or any other state that
constitutes unprofessional conduct pursuant to the reporting
requirements of Section 803.

(2) Any judgment or settlement requiring the licensee or his or
her insurer to pay any amount of damages in excess of three
thousand dollars ($3,000) for any claim that injury or death was
proximately caused by the licensee’s negligence, error or omission
in practice, or by rendering unauthorized professional services,
pursuant to the reporting requirements of Section 801 or 802.

(3) Any public complaints for which provision is made pursuant
to subdivision (b).

(4) Disciplinary information reported pursuant to Section 805.
If a court finds that the peer review resulting in the 805 report was
conducted in bad faith and the licensee who is the subject of the
report notifies the board of that finding, the board shall include
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that finding in the central file. For purposes of this paragraph, “peer
review” has the same meaning as defined in Section 805.

(5) Information reported pursuant to Section 805.01.

(b) Each board shall prescribe and promulgate forms on which
members of the public and other licensees or certificate holders
may file written complaints to the board alleging any act of
misconduct in, or connected with, the performance of professional
services by the licensee.

If a board, or division thereof, a committee, or a panel has failed
to act upon a complaint or report within five years, or has found
that the complaint or report is without merit, the central file shall
be purged of information relating to the complaint or report.

Notwithstanding this subdivision, the Board of Psychology, the
Board of Behavioral Sciences, and the Respiratory Care Board of
California shall maintain complaints or reports as long as each
board deems necessary.

(c) The contents of any central file that are not public records
under any other provision of law shall be confidential except <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>