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QUARTERLY BOARD MEETING 


January 28, 2011 

Embassy Francisco 
Mendocino / Burlingame Room 


150 Anza Blvd. 

Burlingame, 94010 


650-342-4600 


AGENDA 


Friday, January 28,2011 
9:00 a.m. - 4:00 

While the board intends to webcast this 
......... UJ.."'. it may not possible to webcast the 

entire open due to limitations on 
resources. 

ORDER OF ITEMS IS SUBJECT TO 

Action may be taken 

on any item listed 


on the agenda. 


Note: The Board may not discuss or take action on any matter this public comment section, 
to decide whether to the matter on the ofa future fftt:l':'ttft.l:'. [Government Code Sections 11125. 
11125.7(a)] 

4. 

5. Dr. Salomonson 
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7. 
Ms. Yaroslavsky 

8. 

9. 

10. 

11. ~==~~==-:.==!:!:!....;!==~~=.:::... -Ms. Chang 

13. Ms. Yaroslavsky 

14. Ms. Yaroslavsky 

16. 
Budget Overview 
Staffing 
Strategic / On-going 

15. ~==:::...=..::..==o..,:;... -Ms. Yaroslavsky 

Ms. Whitney 

Evaluations 

17. Legislation! Regulation Simoes 
A. 	 2699 Implementation Update 


2011 Proposals 

1. 	 Proposals 

11. 	 New Legislative Proposals 
C. 	 1 Legislation Other 


of Action 


18. Mr. 

19. 

20. Dr. 

Visit to University of Antigua - Mr. Worden 
Periodic Compliance Requirements 

21. 

22. 
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====....;:=~~=..::::.=..:::-Mr. Worden 
Update 

ofImplementation of AB 2386 

Mr. Schunke 

Ms. Threadgill 
Public Letter A. Approval of Orders Following Completion of Probation, 

Reprimand, and Orders for License Surrender During Probation 
Utilization Report 

Enforcement Program Update 

of Implementation of SB 700 


....:....=:.:..===-=.::.;===~~~=-"-"-'="'-"- Ms. Threadgill and Mr. Ramirez 

31. 

and Conditions 
Committee 

Ms. Whitney 

Other Administrative 
Enforcement Initiative 

Brandon Rutschmann 

Ms. Kirchmeyer 

ofthe Medical Board ofCalifornia are open to the public except when specifically noticed otherwise in accordance with 
Act. The audience will be given appropriate opportunities to comment on any issue presented in open session 

before the Board, but the President may apportion available time among those who wish to 
*********************************** 

For additional information call (916) 263-2389. 

NOTICE: The meeting is accessible to the physically disabled. A person who needs a disability-related accommodation or 
modifICation in order to participate in the meeting may make a request by contacting Cheryl Thompson at (916) 263-2389 or 

f11jllJ!jt&!Q!!!l!§1~!J!!!!!£.:.£!:.KQ! or send a written request to Ms. Thompson. Provlding your request at least five (5) business days 
before the meeting will help ensure availability ofthe requested accommodation. 
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of Consumer Affairs EMUND G. BROWNSTATE AND CONSUMER SERVICES AGENCY· 

MEDICAL BOARD OF CALIFORNIA 
Executive Office 

Long Memorial Medical Center 
Children's JUl'L'''IJ'U 

Long Beach, CA 90806 


November 4-5, 2010 


MINUTES 


Due to timing for invited guests to provide their nr~••u',";flr;il1!H" the agenda items below are 
listed in the order they were presented. 

Thursday, November 4, 2010 

Agenda Item 1 
Yaroslavsky 

November 201 0 at 

Call to Orderl 
of 

sent to 

Members Present: 
Barbara Yaroslavsky, President 
Hedy Secretary 

Staff 
Fayne 

V. 

Buscarino, Enforcement Investigator 
Cady, Program Manager 

Dianna Gharibian, Inspector 
Catherine Hayes, Probation Manager 

Legal Counsel 
Humphreys, Licensing Manager 

Kurt 
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Renee Threadgill, Chief of Enforcement 
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Teri Hunley, Business Services Manager 
Arlene Enforcement 
Rachel LQ.,.HJLa. 

Enforcement Analyst 
VleleOloez. Business Staff 

Valerie Moore, Enforcement Manager 
Regina Business Services 
Kevin Committee 
Anita of 

Laura Deputy Chief, 
Cheryl Thompson, Executive Assistant 

Linda Whitney, Executive 
Curt Chief of 

Jim 
Dr. 
Arjun Maker, 
Jack California Repiratory 
Joy Mobley, Member of the Public 
Michele Monserratt-Ramos, Consumers Union Patient Campaign 
Margaret Montgomery, Permanente 
Elisa Nicholas, M.D., Miller Hospital 
Joseph Midwestern 
Erich M.D., Medica! Consultant 

Office of the Genera! 
Katie for Law 
Mark M.D., UC Davis 

Member of the Public 
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Agenda Item 6 Enforcement Committee Update 
Chin Enforcement 

presentation was 
practice monitor conditions. The 
Utilization Review and Evaluation ,",U"" ...,rTl 

from the meeting. 

on the Probation 

Agenda Item 2 
Ms. Yaroslavsky introduced and "".n.llU." 

Diego, a 
by the 

to new Board Dr. 
VaHey who was appointed 

Agenda Item 3 Public Comment on 
Dr. Stan Furmanski addressed the 
Education (P ACE), noting, 

completed before an assess,m{m 

with this "''''","''Vl 

with. Dr. 

neuroradiologists, making it in 
assess these are, therefore, inappropriate. 
deficiencies. 

Medical 
Angeles U""',,<.. l 

to be able to 

Agenda "Approval from the July 

....,-,,,.,-,u that 
In 

next Los 
but would like 

2010 Meeting 
Dr. Moran IT'''''''II to approve the minutes from July 2010 meeting; ~YJj;Srtllll,an:' motion 
carried. 

Agenda Item 5 Review of ... .a.II"""..1t<u1i Discipline Processes 
Ms. Scun Code 2001.1, public is the 

differences license and 
grounds for denial by a 

standard), the of proof to 
is on the to show a 

~~ooor ~ ~ to a certainty. 
It only takes one Member vote to hold a license but two Member votes to hold a 
discipline case discussion. 

Mr. Heppler reviewed the purpose and use of the Disciplinary Guidelines, which are incorporated 
by reference in regulation and the panels when deliberate on disciplinary matters. In 
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to hold 

Members are 

had action 
its own action if the offense 
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addition, the deputy 
,",VI""""''''''' in matters involving administrative to promote consistency, 

The guidelines establish expectations of what a respondent 

generals 

face 
to have violated certain provisions of the Practice Act or attendant tenus and 

regulations. Ms. Scuri that if a or stipulation deviates Disciplinary 
Guidelines, the administrative law judge or deputy attorney should the reason for 
the deviation. 

Members questions about stipulated should contact enforcement staff. 

about decisions an administrative law be 

assigned to their panel. 


to the staff "'V'Ul"''''' 

Members voted on or a 
the decision. Delayed voting by Members can 
access to care (in licensure 

voting due to access 

Mr. Heppler concluded by 
a licensee 

matter were to to hearing, 
attempts to institute parallel 

Moran asked cases. Ms. 
Scuri offered to provide 
an applicant who is U",,'.. IV... 

Mr. Heppler noted that 
."'... 'CIVIle> may request a court hearing without 

Rehan OJ"'IV• .,.... 

a statement 
Practice Act. 

can 

an accusation and 

Agenda Item 7 Committee Update 
Dr. Duruisseau reported on 

the conclusion of the 
Laurie took place. 

meeting, an 
Workgroup 

through 

heard a 
Fit discussed practices. 

Interested Parties Workgroup discussion, led by 
to pursue further discussion practices 

additional interested meetings. 

Agenda 8 Licensing Committee Update 
Salomonson reported the Committee received an update on application processing 

times progress on Business Process Re-engineering Report recommendations Curt 
Worden, Chief of Fayne Licensing provided updates on streamlining 
the application process, to the Board's website related to applicants, and a study 

2005 Evergreen Sacramento, CA 95815-2389 (916) 263-2389 Fax (916) 263-2387 www.mbc.ca.gov 

72 

http:www.mbc.ca.gov


Medical Board of California 
Meeting Minutes from November 4-5,2010 
Page 5 

Post Graduate Training Authorization Letter process. Breanne Humphreys, Licensing Manager, 
delivered an update on the implementation of new management reports and the development of 
the Policies and Procedures Manual. Mr. Schunke reviewed proposed alternatives to traditional 
US and IMG medical education. A subcommittee is being formed and an interested parties 
meeting is planned to further explore alternatives to traditional training. Dr. Diego and Dr. 
Carreon will serve on this subcommittee. 

Agenda Item 9 Physician Responsibility in the Supervision of Affiliated Health Care 
Professionals Advisory Committee Update and Consideration of 
Committee Recommendations 

Dr. Moran reported the Committee met on October 20,2010 in Sacramento. Mr. Heppler 
provided an overview of the relevant laws and regulations within the Medical Practice Act 
regarding what constitutes the practice of medicine, the unlicensed practice of medicine and the 
corporate practice of medicine. Representatives from the Board of Registered Nursing and the 
Physician Assistant Committee also participated in the meeting to address specific scope of 
practice questions regarding midlevel practitioners and the relative oversight of physicians. A 
date has not yet been set for the next Committee meeting. 

The Committee passed the following motion for the Board's consideration: 
The Board should consider in its outreach program, including board newsletter articles and 
other actions, informing physicians oftheir responsibilities regarding supervision and 
delegation issues regarding affiliated healing arts professionals and educating the public 
about basic laws in this area. Dr. Moran made a motion for the Board to adopt the 
Committee's recommendation; s/Salomonson. 

During public comment, Dr. Will Kirby, member of the public, voiced his support for the motion 
and requested that a Doctor of Osteopathic Medicine be included on the Committee. Ms. 
Whitney noted that only those professionals who the Medical Board has jurisdiction over were 
included on the Committee, but she invited all nurses, nurse practitioners, osteopathic doctors, 
and others were invited to participate in the meetings. 

Ms. Yaroslavsky called for the vote; motion carried. 

Agenda Item 15 Presentation on and Tour of Miller Children's Hospital 
Dr. Elisa Nicholas, Chief Executive Officer, provided an overview of the of The Children's 
Clinic, a dynamic system of non-profit community health centers in Long Beach dedicated to 
caring and advocating for underserved children and their families. Over 70,000 visits are 
provided per year. There a currently six centers, three of which are medical homes located on 
school sites; two of these locations also provide health care to families. In addition, one ofthe 
centers is located in a homeless center run by the City of Long Beach. The program is heavily 
involved in the promoting health within the community. 

Ms. Yaroslavsky recessed the meeting until 9:00 a.m. Friday, November 5,2010. 

Dr. Lupe Padilla, Acting Medical Officer, conducted a tour of the Miller Children's Hospital for 
Board Members and attendees. 
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called the 
2010 at 9:03 a.m. 
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Friday, November 5, 2010 

Board of California (Board) to on 
and notice had been sent to 

Members Present: 
Yaroslavsky, President 

Chang, Secretary 
V. Zerunyan, J.D., Vice 


Jorge Carreon, M.D. 

Silvia Diego, M.D. 

Shelton Duruisseau, Ph.D. 


Esrailian, M.D. 

Lynn Moran, M.D. 


Janet Salomonson, M.D. 

Schipske, R.N.P., J.D. 


Sharon Levine, 
Reginald Low, M.D. 

Cady, Enforcement 
Present: 

.....","VJ.., Inspector 
Maksim Degtyar, Enforcement 

Hayes, 
Kurt Heppler, Legal Counsel 

Anita Scuri, Department of Consumer Supervising Legal Counsel 
Simoes, Chief of Legislation 

Laura Sweet, Deputy Chief, Enforcement 
Cheryl Thompson, Executive Assistant 

Threadgill, Chief of Enforcement 
Linda Whitney, Executive Director 
Curt Worden, Chief of Licensing 

Hunley, Business 
Locke, 

Natalie 

Investigator 
Salcedo, Senior Investigator 
Schunke, Committee Manager 
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......... l ... 'CU Board of California 
Minutes from ""n""",,.,.. 2010 

Members of the Audience: 
Ryan Alexander, Midwestern University 
Hilma Balaian, GME Office 
Claudia Breglia, California Association of Midwives 

E. Brown, Memorial Medical 
Brurnleve, 

Castro, 
Cavendar, 

Janice Sams ""'""'1.''''''''"''::> 
Julie Christiansen, Valley Hospital 
Marcelene Compton, Radiology Practitioner 
Kelly Cook, Good Samaritan Hospital 
Bruce Docherty, 
Julie D'Angelo Fellmuth, '-'''',,,,,,, 
Stephanie Doan, 

Frank, Consultant 
Furmanski, M.D., the Public 

Beth Grivett, CAP A 
Ali Hamadani, 
Kimberly Kirchmeyer, 

Mashayekhi, 
Mejia, RPA 

Michael, 
Joy Mobley, 

Stephanie Nunez, 
Nancy Perri, Ross 
TammyPham, 
Carlos Ramirez, 
Leonard Sclafani, 

rh".."t,....., University 
Attorney General 

..,., ...... C'<.n University of Antigua 
Scholl, 
Schultz, 

Paul Selecky, CA 
Rehan Sheik, Member 
Thomas C. Shepherd, 

Interest Law 
Health and Human ".'-'''CIVIl 

Medical 
Ronald Wender, M.D., Consultant 

Midwestern 

Stephanie Smith, University 
David Solomon, Midwestern University 
Trish Stiger, Hoag 

IX 

Marion Watson, 
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November 4-5, 10 

Agenda Item 17 
Stan 

Public Comment on Items Not on the Agenda 
stated the Program is to validly assess physicians specialty 

or subspecialty areas due to a of content validation testing and tools. 
the specialty, he claimed that inappropriate tests are used 

physicians, In area 

Agenda Item 10 
Yaroslavsky the Physician not met the 

Board's meeting in July 2010. The 2010 in Sacramento. 

Agenda Item 11 Federation of State Medical-A"'....... 
Ms. reported FSMB's improvements to the 
(FCVS) have and are 
committee was recently fonned to work on the QC"/CHJvrncll1 

of (MOL) 
committee also been fonned to 

but who desire to return to 
been created; Dr. Bolton and 
Dr. Salomonson 

reported a 

committee. 

Medical 

''''''''''UH' educational and scientific 
ways to educate public 

examines violent threats to 
a to 

developing criteria 
the 

members on medical hr.!l,rt1<o 

state medical board 
evaluate all medical k"' ... , ... fico 

Ihuel""'""H;nn of State Medical Boards 
and positions, including its Board of 

of '-'''''''''''-..."., 

not an 

Dr. Salomonson nominated Ms. Chang to continue in her role on the Board ofDirectors; 
slEsrailian; motion carried. 

Telemedicine Pilot Program Report 
Dr. Nuovo a summary of the telemedicine pilot at the July 2010 

meeting. He directed Members to page 101 their packets an overview of more recent 
activities and outreach ",t-+".,.;-", 

Agenda Item 14 Licensing Outreach Report 
Outreach activities 
and other Members who have participated in some 

to be Mr. Schunke thanked Ms. Yaroslavsky 
the licensing outreach throughout 
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the state. Outreach events were conducted the first at LAC + USC Hospital, 
Huntington Hospital Pasadena, Children's Hospital in Los In addition, a first 

workshop is scheduled for Lorna Medical 2010, Mr. 
Schunke has had direct contact or to approximately 2,000 applicants. 

In next two the Board will be with Graduate Medical 
Education (GME) throughout California. sent to 200 directors 
and deans California teaching hospitals. Additional has been made to California 

Physician Groups (CHA), California 
Care Association and California Medical Association 

Approximately 1,100 letters were sent out 
deans, as well as to 900 Program 
to Board names of individuals 
approximately 1,800 individuals were added to 
Licensing Program successfully conduct 

Salomonson and Yaroslavsky outreach efforts 
encouraged Members to 

allow. 

Agenda Item 23 
Schultz, Kel.!lOnal Director at the U.S. 

and 

In 

nT'E"VP1,nr,n events and health programs. 

Ms. Chang of 
insured 

noted $500 million primary care system; over 
$168 million will to programs for repayment, the growth of 
the National Health Corp, will made in 
developing nurse practitioners, physician school-based health centers, nurse-managed 

and provider options. 

Mr. Schultz responded to questions and comments from Members on a variety Issues 
including successful of coordinated and collaborative care, liability issues 
impede physician reimbursement issues, opportunities for individual physicians to 
partner with programs or accountable care 
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Ms. Yaroslavsky expressed the Board's willingness to collaborate wi th HHS. She suggested a 
possible link on the Board's website to items that might be of interest to its licensees and best 
practices that HHS uncovers. 

Agenda Item 18 REGULATIONS - PUBLIC HEARING 
Ms. Yaroslavsky opened the public hearing on the proposed regulations to adopt Sections 
1315.50, 1315.53, and 1315.55 of Title 16 of the California Code of Regulations as described in 
the notice published in the California Regulatory Notice Register and sent by mail to those on the 
Board's mailing list. For the record, Ms. Yaroslavsky stated the date was November 5, 2010; the 
hearing began at approximately 10:40 a.m. 

The regulations would establish the procedures for the ofa limited physician's and 
surgeon's certificate to an applicant who is otherwise eligible for medical licensure in California 
but is unable to practice all aspects of medicine safely due to a disability, including the 
requirements for an independent clinical evaluation. preparing the regulatory language, staff 
also considered CUlTent licensees who wish to go into this status due to a disability affecting their 
ability to practice some aspects of medicine safely. Parallel language also was prepared to ensure 
the limited practice license is consistent with the criteria the current disability license. 

No written comments were received by the October 25,2010 deadline. No oral testimony was 
offered during the public hearing. Ms. closed the hearing. 

Dr. Moran made a motion to adopt the proposed regulations; slChang; motion carried. 

Agenda Item 19 REGULATIONS - PUBLIC HEARING 
Ms. Yaroslavsky opened the public hearing on proposed regulations to adopt Chapter 3.5, 
Articles 1 through 6, ofTitle 16 of Regulations regarding the 
requirements the registration and supervision of polysomnographic technologists, technicians, 
and trainees as described in the published the California Regulatory Notice Register and 
sent by mail to those on the Board's mailing list. For the record, Ms. Yaroslavsky stated the date 
was November 2010; the hearing began at approximately 10:50 a.m. 

Among other things, this regulatory proposal sets the qualifications for certified 
polysomnographic technologists, including requiring those technologists to: be credentialed by a 
board-approved national accrediting agency; have graduated from a board-approved educational 
program; and, have passed a board-approved national certifYing examination (with a specified 
exception for that examination requirement for a three-year period). 

Seven written comments were received before the October 25,2010 deadline and were provided 
to the Board Members for their review before the meeting. 

Mr. Heppler noted that he and Ms. Scuri have reviewed the public comments and believe there 
are four revisions that appear warranted from a legal perspective. 

During public comment, David Gonzales and Dr. Paul Selecky, California Sleep Society, 
provided additional written comments on the proposed regulations. They thanked the Board for 
their work on the regulations and expressed California Sleep Society's desire to continue to work 
with the Board on implementing SB 132. 
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Stephanie Nunez, California Respiratory Care Board (RCB), requested that Article 3, Section 
1378.9 be eliminated. This section allows an applicant, in lieu of successful completion of the 
BRPT certification exam, to be "grand fathered" in by submitting a declaration from a physician 
that he/she has been practicing polysomnography safely for at least 5 years. The RCB requests 
that the certification examination be required for all applicants in order to establish competency. 
Further, the RCB requests that Article 4, Section 1378.13 be amended to allow only properly 

licensed physicians and respiratory care practitioners to provide supervision based on the 
propensity for respiratory-related emergencies to arise in a sleep lab. 

Ms. Yaroslavsky closed the hearing. 

Mr. Heppler noted the "grand fathering" provision in lieu of examination is already established in 
law. He proposed a I5-day notice to effect the legal clarification changes previously mentioned. 
Ms. Scuri stated the law requires regulations to be drafted within one year from the effective 
date, which was in October 2009. 

Ms. Chang made a motion to authorize the Executive Director to adopt the regulations as 
modified at the expiration ofthe comment period if there are no adverse comments; 
slDuruisseau; motion carried. 

Agenda Item 20 REGULATIONS - HEARING 
Ms. Yaroslavsky opened the public hearing on the proposed regulation to amend Section 1361 of 
Title 16 of the California ofRegulations as described in the notice published in the 
California Regulatory Notice Register and sent mail to those on the Board's mailing list. This 
proposal would amend the regulations that incorporate by reference the disciplinary guidelines 
entitled "Manual of Disciplinary Guidelines and Disciplinary Orders." These amendments are 
being made to reflect changes in law, clarifY existing language, and make technical changes to 
reflect the current probationary environment. the record, Ms. Yaroslavsky stated the date 
was November 2010; the hearing began at approximately 11 :00 a.m. 

The Board received written comments from the California Medical Association prior to the 
November 1, 20t 0 deadline. A copy ofthis letter was provided to the Board Members for their 
review prior to this meeting. 

Ms. Scuri noted a proposed to Condition 33 of the Guidelines that deals with non-practice 
while on probation. The change would combine former Conditions 33 and 34, and clarify non
practice regardless of physician location. In addition, the change would allow time spent in an 
intensive training program not to be considered non-practice. 

During public comment, Julie D' Angelo Fellmeth, CPIL, expressed concern that some of the 
Disciplinary Guidelines that deal with substance abusing physicians are not consistent with the 
Uniform Standards developed for all healing arts boards by the Substance Abuse Coordination 
Committee (convened by the Department of Consumer Affairs in 2009 as directed by SB 1441). 
Unifonn Standard 10 requires a licensee to immediately cease practice upon a positive drug test 
result; the Board's proposed guidelines require the licensee to cease practice within 3 days of a 
positive test. Ms. Fellmeth stated this 3 day delay did not provide adequate public protection. 
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a 

Dr. 

of California 
from November 10 

Medical 

4 requires a 
of probation (twice a week). 

once a week; however, 
from the proposed 

Guideline 11 requires 
the decision placing them on 

adequate patient protection. 
condition to returning to practice. 

to be 

Kirchmeyer, Department of 
Abuse Coordination 

a meeting of this 
menm:a frequency of 104 drug 

reported a subcommittee 
"';"11''''''' the frequency 

scheduled. 
drug 

indicated at the April 
the members were concerned 
validate this number. This 

Ms. recommended not including a number of required tests in 
Guidelines at this time since the issue is written, the guidelines would allow 

to test to comply with the specifications. 

said Department is ,.."l<lnU arts boards to come into compliance Ms. 
with Uniform Standards. 

clarified that regulations are never retroactively. 

Ms. Yaroslavsky closed the hearing. 
2011 to allow staff to 

She aa,>"r,>r1 that the regulations be tabled until 
conflicts with SB 1441 to 

approval from the Office of Law. 

1111'"'11","',,'1111 made a motion to table the regulations until the January 2011 

motion carried. 


.......,'" 
any 
Board Member v.u......u ......u'".... with Interested ....... ' 

public comment, Leonard 
was not sent to the school with regard to 

the American 
concern that specific 
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dealing with international medical school 
is being considered. She suggested that school 

automatic updates from the Board's website. 

corlter'enc~e calls with the Department 
Updates were on the 
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Agenda Item 24 

A. 

amount may 
3-day per month 
incorporated. 
2011 finance 
augmentation 
Board is not ",,,,,,,,',,,,"UJll". 

costs and 

Director's KeDolrt 

ofFund Condition of the Board located on 
1 is projected to have a 5.3 month balance in reserve 
than the 4 month reserve permitted by law. 

outcome union agreements with regard to 
addition, there will be a 5% salary savings cap that will be 

orc~oo;sea au!;mlemat1()ns that the Board is seeking in a 
expressed disappointment that the previous 

administration. At this time, the 
condition until more infonnation about operating 
administration is available. 

term savings program by emailing the most recent 
and postage costs by two-thirds. 

as undeliverable and 900 requests were received for 
Board continues to pursue this to 

and groups to 
the January 2011 meeting, Members to 

Candis Cohen, retired on 
filled at this time. Jennifer Simoes, 

Information Officer. Although job announcements are out 
only permits transfers within the Department of 
to fill any of the vacant positions. In '-""""'HJlVU 

Other agencies are not subject to the 
lost to agencies. In the meantime, current IS ",,,.,...... ,, ... 
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The Federation of State Medical Boards is currently holding its Attorney Workshop; however, 
due to the Board meeting, Ms. Scuri and Mr. Heppler are unable to attend. Attorneys from other 
Department healing arts boards are attending in their absence and will report back to the Board's 
legal counsel. 

C. Strategic Plan: Consideration of 2011 Update 
Ms. Whitney reported the Strategic Plan Subcommittee will meet in early January 2011 to 
discuss a time table for a revised strategic plan. She anticipates the plan will be ready by the end 
of201l. The subcommittee is comprised of Ms. Yaroslavsky and Dr. Levine. The 
Department's SOLID division may provide assistance. 

D. Confirm Board Meeting Dates and Locations for 2011 
Ms. Whitney directed Members to the meeting dates and locations for 2011 located on page 207 
of their packets. The originally scheduled April 2010 meeting has been moved to May 5-6, 2011 
to avoid a conflict with the FSMB Annual Meeting. 

E. On-going Board Evaluations 
On-going Board evaluations will be discussed with the Strategic Plan Subcommittee and 
incorporated into the planning process. The Board's major sunset review will take place in 2013, 
thus, this review will be considered in the plan for on-going evaluations. 

Agenda Item 25 Board Evaluation Presentation and Discussion 
Mr. Zerunyan reported that he and Dr. Salomonson have met with Ben Frank, an independent 
consultant retained by the Board to conduct an evaluation of its programs and operations, and 
have reviewed the report. The full report and an executive summary of the report were sent to 
Members and were posted on-line. Mr. Frank presented his study's major findings. The majority 
of his comments focused on the Vertical Enforcement Program and the differences in 
implementation strategies and costs from region to region. 

Mr. Frank recommended that some of the funding currently being spent on Vertical Enforcement 
be redirected in order to hire additional medical consultants and medical experts for the 
Enforcement Program. He noted that delays in the processing of investigations were often due 
to the unavailability of these professionals, a finding that is consistent with Enforcement 
Monitor's report from 5 years ago. 

Mr. Zerunyan suggested that the Board Evaluation Subcommittee continue to review the report 
recommendations and work with the Attorney General's Office to examine various policies and 
efficiencies in order to develop concrete, workable strategies. Ms. Yaroslavsky concurred. 

Carlos Ramirez, Attorney General's Office, Health Quality Enforcement Section, expressed his 
interest in working with the Board in implementing some of the recommendations contained in 
the report. 

Ms. Kirchrneyer stated the Department is still reviewing the report and, as such, has no 
comments at this time. She indicated the Department will respond to the Board once their review 
has been completed. 
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2010 Legislation Wrap Up 
Ms. provided a brief overview 
the Packet for a 

care services to uninsured and 
wi th a sponsoring 

would be required to 

types, highest 
the Board staff 

to a licensed 
bill also extends the 

newsletter, notify 
Office, and to inform 

of the United 

certified in 
voluntary health 

and in 

events. 

Board meeting, the was 
the sponsored events to 10 

"",'H.',-,,, to apply to 

standing, and each board must 
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on the number of 
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a fee in regulations for processing the request for authorization for practicing without a 
license. Each board must also specify the appropriate education and experience in 
regulations. The bill also includes a termination process and will sunset January 1, 2014. 

The bill does have a fiscal impact on the Board. For implementation, the Board has 
submitted a legislative Budget Change Proposal (BCP) to DCA for the ~ position needed 
to accomplish the extra workload. At this time, it is not known if DCA has approved this 
BCP. In addition to including a newsletter article and notifying and training Board staff, 
staff resources to manage the program will need to be identified. Staff is working with 
DCA and other healing arts boards to discuss implementation strategies. DCA committed 
to drafting model regulations that the boards can use as a template for their regulations to 
ensure consistency. DCA also committed to being the responsible party to approve the 
sponsoring entities. 

Dr. Salomonson suggested that the regulations should require participating physicians to 
post or noti fy consumers receiving care that complaints about the quality of care should 
be made to the Board. Liability insurance should also be verified. 

Ms. Yaroslavsky suggested the regulations would need to address the requirement to 
maintain records, make follow up care recommendations, and provide a mechanism for 
DCA to be made aware of complaints. 

• 	 SB 294 (Negrete McLeod) - DCA: Regulatory Boards - Sunset Dates 

This bill changes the sunset review date for the Board from 2013 to 2014. For 

implementationt staff proposed to add an article in the newsletter, notifY Board staff, and 

prepare for performing a sunset evaluation report in late 2012 in anticipation of 

legislation in 201 


• 	 SB 700 (Negrete McLeod) - Peer Review 

This bill a definition of peer that peer review minutes and reports 

may be obtained by the Board, and requires the Board to post a fact sheet on the intemet 

that explains and provides information on 805 reporting. The Board took a support 

position on this bill. For implementation, staff proposes to include an article in the 

newsletter. notify and train Board staff, and develop and post the fact sheet on our 

website by January 1,2010, and revise the 805.01 reporting process as necessary. 


• 	 SB 1069 (Pavley) - Physician Assistants 

The bill authorizes physician assistants (PAs) to perform physical examinations and order 

durable medical equipment. A previous provision allowing PAs to certifY disability for 

the purposes of unemployment insurance eligibility was removed from the bill. For 

implementation, staff recommends including an article in the newsletter. 


• 	 SB 1172 (Negrete McLeod) - Diversion Programs 

This bill codifies many of the standards established by the Substance Abuse Uniform 

Standards Committee. It requires all healing arts boards under DCA to order a licensee to 

cease practice if the licensee tests positive for any substance prohibited under the terms of 

their probation or diversion program. The bill also allows healing arts boards to adopt 

regulations authorizing the board to order a licensee cease practice for major violations or 

in order to undergo a clinical diagnostic evaluation. For implementation, staff proposes 

to include an article in the newsletter, notifY and train Board staff, and continue to work 

on developing regulations. 
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• 	 SB 1489 (B&P Committee) Omnibus (Board sponsored) 
bill that are technical in nature, including deleting and 

references with regard to the Board's licensing 
licensure, clarifying 

for midwives. For implementation, 
informing and training Board 

t'PrnPf\t for a subpoena 
the accusation 

does not comply. 

to authorize staffto move fonvard with this proposal 
motion was seconded; motion carried. 

to automatically temporarily a 
is incarcerated after a misdemeanor conviction 

would prevent incarcerated physicians 
inmates. The 

move forward with this proposal and 

and 
to develop proposed technical to 

as many as possible in an omnibus bill. 

Ms. made a motion to authorize staffto move fonvard with an omnibus 
proposal and legislation; motion was seconded and carried. 

Report, authorize staff to seek legislation to 
(VE) to clarify the Medical Board's 

determine whether to continue an investigation. Per the report, this will 
Program by clarifying the Board and AG's 

CA 95815-2389 (916) 263-2389 Fax (916) 263-2387 

85 



Medical Board of California 
Meeting Minutes from November 4-5,2010 
Page 18 

Staff believes legislative clarification will most likely not make a practical difference and 
instead recommends revising the VE Manual which will allow the Board and AG to work 
together to implement VE. 

Ms. Schipske made a motion to move forward with staffs recommendation to revise 
the VB Manual; the motion was seconded; motion carried. 

• 	 Per the Board Evaluation Report, authorize staff to seek legislation to amend current law 
to no longer require the Medical Board Investigators and HQES Attorneys to be 
permanently co-located. Co-location has been found be impractical; repealing existing 
law would legislatively mirror current practice. 

Since co-location is not in existence in current practice, legislation is not needed. As an 
option, staff recommends that this language be included in an omnibus bill (if it is 
considered non-controversial), 

Ms. Schipske and other Members did not see this legislation as necessary; no action was 
taken. 

• 	 Per the Board Evaluation Report, authorize staff to legislation to amend current law 

to no longer require the Medical Board to invest in the Complaint Tracking System 

(CAS) to make it more compatible with HQES's ProLaw System. However, with the 

approval of DCA's computer system, legislative change is no longer needed. 

BreEZe will completely replace CAS and the Board's Application Tracking System. No 

action was taken. 

C. 2011 Legi.slation - Other 

Ms. Simoes asked Members if there was any other legislation they would like to propose. 


Ms. Schipske asked, in light of the Governor's veto of AB 2566, if the medical spa issue would 
be revisited. She believed the needs to be addressed legislatively and a placeholder bill 
established. 

Ms. YarosIavsky stated it would be better to wait for the Advisory Committee on Physician 
Responsibility in the Supervision of Affiliated Health Care Professionals to develop 
recommendations. 

Ms. Whitney indicated, in light of AB 2566 sponsors continuing interest in this legislation, it 
might be best to direct staff to work with the sponsors to develop placeholder legislation in case 
any recommendations or conclusions are reached. 

Ms. Schipske suggested examining whether any of the medi-spa concerns could be addressed in 
regulation alongside the physician supervision of mid-level practitioners; this would eliminate 
the need to single out cosmetic procedures. 

As the Legislature is currently in recess, Ms. Simoes is only aware of one legislative proposal of 
interest to the Board at this time. The proposal is jointly sponsored by the Radiology Practitioner 
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on routine patients and studies. The bill has not yet 

2010 


Society of 

and radiology practitioner assistant, which are both trained 
Both 

introduced, so 
no action is at this time. 

and guidance. 

Martino, ASRT, Robert Thomas, M.D., California 
RPAS, spoke on behalfof 

Status of Regulatory Action 
Members to on 

~f;;.......... on InterllatllonItem on '-'II'"'''''''' 

Recognition 


0, 
are 

Foreign Medical Graduates (ECFMG) has a 
by the year 2020. hoped this 

Ms. Whitney 
offered 

of their goal, the Board immediately contacted and 

was 

Additional information requested from Technion-Israel 

reported the University of Silesia is currently 
from the university which, the Board 

information was also requested from the Medical 
Board it is working on gathering this information 

on the Universidad IberoArnericana to 

consultant requested additional 
Staff has been working on 

reviewed the information that was to 

out 
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for the authorized visit once medical 
consultant determines proper and times. 

country travel from 

Mr. over the scheduling VISIt. He 

additional information has already provided. 


Discussion of Periodic Compliance Requirements 
Esrailian 1314.1 foundation periodic compliance requirements for 

previously international that the Board UvJ'v!;<,'''v 

these duties to the Special Force on 
recommendations on the reevaluations 
would need to is included 

items 
to determine 

to consider costs a;';'Uv'al",u 

obtaining out country travel 
to the Task 

Agenda Item 29 
Mark Servis, 

currently 
January 2009, 
the third 

in 

that made a number of 

campus and several representative teaching 
training as of Ross 

reevaluation by the Board. 

Ms. Chang made a motion to approve Ross University's Grand Bahama campus to 
provide medical education for semesters 3 and 4 with retroactivity to its inception in January 
2009; slDuruisseau. 

During comment, Sclafani, ADA, concern over conflict of 
for one the medical consultants the Board in conducting Caribbean 

In addition, he stated there are over 1,300 schools on the list 
schools. Of Board has and approved (via Self-Assessment Reports) only 14 
schools, most site felt it was that the Board schools that 
already reviewed through reevaluation process when so other schools never 
received an initial review. claimed schools to approved list only on a 
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telephone conversation with the school's staff, without any review 
Board was unfairly singling out these 14 schools and needs to 

Ms. Yaroslavsky called/or the vote; motion carried (1 abstention). 

Dr. Esrailian a motion to conduct a site visit(s) to University's campus, the 
Bahama CUI71IJU.". and several representative teaching hospitals where receive clinical 
training as part University' reevaluation by the Board; slSalomonson; motion carried. 

Chief's Report Agenda Item 

B. Review Process for Probationary Lu:enses 
the application process for probationary 

thorough application to detennine 
examination, and training required by statute and 
if applicant to required infonnation. 
by the from a criminal conviction or 
Board in All these steps are 
protect 

applicant meets 

to fulfill 

which is 
it is detennined if a 

or the offer of a 
tenns conditions. If a 

and return the signed stipulated 
are reviewed and 

torcerneIlt Program for processing 

an applicant's actions 
for a probationary license with 
is offered, the applicant has 60 days to 
an Administrative Hearing. 

Chief and then forwarded to the 
cases lies with the 

by requesting Members to vote in a manner, as most of the 
applicants their license to continue in post graduate training or have pending employment 
offers. 
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During public comment, Mr. Sheikh noted when the Program Director signs the L3 Certificate of 
Post Graduate Training, he/she is certifying that the individual has successfully completed the 
training and acquired the skills and qualifications necessary to safely practice medicine. He 
questioned whether the Board has the authority to challenge the qualifications of a physician if 
the signed L3 fonn indicates the applicant is qualified and if the Board staff have the authority to 
require additional documentation from the post graduate training program. 

Agenda Item 31 Midwifery Advisory Council Update 
Karen Ehrlich, Chair, Midwifery Advisory Council (MAC), reported the MAC met on August 
11, 2010 in Sacramento. She reported the physician supervision requirement for licensed 
midwives (LMs), which is essentially unavailable in California, prevents midwives from having 
the tools they need to adequately safeguard women and She'd like to place the issue of 
supervision on the December MAC agenda to develop strategies for making this requirement 
work. She mentioned that no other state requires physician supervision of midwives. 

Ms. Ehrlich indicated the data collected in the Licensed Midwife Annual Report (LMAR) is 
unreliable since it depends upon retrospective rather than prospective reporting and the 
verification of questionable data is not possible due to staffing and budget limitations. It might 
be possible to contract with other organizations that are collecting, validating and verifying 
prospective data from midwives throughout country. This would also allow a comparison of 
California midwives with other states. She also noted that when a midwife reports a death in the 
LMAR, OSHPD (which hosts the LMAR on their website and conects the data) will no longer be 
able to validate this data. Ms. Ehrlich would to expand the survey so that when a midwife 
reports a death she will then be asked to answer a whole new set of questions regarding the 
circumstances of the death. She reported that Faith Gibson, MAC Member, had 
developed a preliminary set supplemental questions. 

The Comprehensive Perinatal Services Program, which was established to serve low income 
pregnant women in California, does not have licensed midwives on the list of providers. She 
would like the MAC to discuss how to obtain CPSP authorization for licensed midwives. 

Ms. Ehrlich was concerned that fanner Section 2514 of the Business and Professions, Code, 
which was a section of the enabling legislation for midwives authorizing educational standards, 
was sunsetted in 1998. would like to discuss how to put this section back into law. 

By law, at least half the seats on the MAC are to be midwives. When the MAC was established, 
the Board detern1ined the categories of individuals who would comprise the other half (two 
obstetricians and a Member of the Board). Ms. Ehrlich stated the California midwives always 
envisioned at least one of the public member spots would be assigned to a parent who had been 
served by a midwife. She requested, should a public member seat open up, that the Board 
consider renaming the position and develop a selection process whereby a parent is placed on the 
MAC. 

Ms. Erhlich reminded that Board that most LMs also hold the Certified Professional Midwife 
(CPM) credential, a national and sometimes international certification by the North American 
Registry of Midwives (NARM). The credential has been psychometrically designed and 
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supervision requirement, LMs do not 
standing, licensed birth centers. to 

availability in 

midwife may continue to provide care. 

asked the Board to 
 newsletter informing 
had a prior cesarean 
if a woman refuses to be 

need to know that performing 

Standard of Care to 

the midwife's scope of 


a midwife's scope of practice to choose. 

Chang made a motion to allow MAC to the ofsupervision, prospective versus 
retrospective reporting for the LMAR, authorization, B&PSection 2514, and barriers 

to care as an on-going agenda item on uv,en.rlu: slSchipske; motion carried. 

"-".AU 

were never to the list 
Access Care and 

clinics provide services 

in many they were 
not to hire LMs because 

allows for the reimbursement 
birth center law 

a physician medical 
law requires that 2 ..,_v',""_ 

that one of those people 
are providers, LMs cannot 

they are not to provide midwifery services 
our scope of practice under the supervision "''"'u"........ physician. 

32 Enforcement Chief's Report 

Approval of Orders Restoring Following Satisfactory Completion of 
Probation, Orders Issuing Pubtic Letter of Reprimand, and Orders for License 
Surrender During Probation. 

Ms. Threadgill requested approval of 17 following satisfactory 
of probation and 3 orders for " ..,,'-'''''''''' during probation or administrative 

Chang made the motion to approve the orders; slSchipske; motion carried. 
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B. Report 
Ms. Members to 

program received over I 
Staff is busy 

of the packets for a chart reflecting the use of 556 
during the past number of experts in the Board's database has 

increased to I since the last quarter. applications following 
the advertisement in the July 2010 applications and 
working to a training program reviewers. Ms. will provide 
information on training program at 201 1 meeting. 

C. Enforcement Program 
The Program has a rate supervisors and 7 
percent for this equates to an approximately 7 percent. 
Staff conducted an informal inquiry rates from 12 other state agencies and learned 
that rates as low as 4 np~·f'p,.. t to as high as 56 percent. Threadgill reported the 
Enforcement normally an open list investigator positions 
and a promotional list to fill the supervisor Currently, as a the hiring freeze, 
they are only to hire via transfers "'LU'U,",' promote 

",n"1>11"'p>" i-'>"('ltp{'ru",n Enforcementindividuals to backfill supervisor ""('""r.,,,n., 

Initiative will not pending 
Program. 

and improve communications, the 
Kaiser-South earlier 

was held with Kaiser-North. Both meetings 
that were will improve 

cases that appear to 
to Council 

Ms. 
of three weeks 

are In process. Mini Academy 
December and 

are invited to drop by during any of the statewide 
should held in April 2011 in San 

rCE~m4mt Program Report 
reported he met with Ms. 

10 to discuss the 

Enforcement Mr. Zerunyan data, which has since 
will new administration is Mr. Ramirez 
HQES with parts of the Report, were sections that ,",uu"",y 

they conduct statewide. measures have already been 
concern. will with Ms. Threadgill to portions of 
practices that are throughout the state and to move toward more implementation 
across 
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has received permission to hire an additional supervisor to 

(DAGs) located at 
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Ms. Threadgill reported that she is continuing to 
conference is scheduled next 
Areas of concerns and best practices are being 

willingness to 
address identified issues. 
Mr. Mr. Ms. 

Agenda Item 34 
This item was tabled until the 

Agenda Department of ",",vU:U,l"""" 

A. Budget! 
Ms. Kirchrneyer ,."",.,,,,rt,,,,rl 
Governor's Office to cease the 
circumstances 
functions. 
the State 
critical """",..,...ritl 
only 5 were exemptions for 
hiring of Private Post-Secondary Education which was recently 
re-established. 1"",rI11"''''' the Department will put forward will overtime 

since these authorized positions carulOt be 

it was her that the "U'~"",·...... a only be the 
"front end" enforcement staff would have ",,,,rTA.-rn 

Ms. Kirchrneyer recommended that exemptions be for investigative staff as 
well in order to timelines down. 


Ms. Yaroslavsky that Ms. be allowed to submit an overtime 
 the 
entire staff for a period of time. 

..Pt.",.,..f''; Members to 
recommendations made in the Board 

implemented. 
be reinstated re-submitting a for a 
improvements to the Expert Reviewer Program. 

reported 
being 

they 
changes to the 

from of Department has communicated 
will affect their current budgets 

for FY 201 0111 
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B. 	 Consumer Protection Enforcement (CPEI) 
the Board to continue to move forward with any regulations that will 

Director the ability to the Board's and prosecution 
processes as 
were drawn from 

the drafting ofSB 1111. Although many of the recommended regulations 
Medical Board were 3 other that the 

could move tnrn,<>,rd to implement. 
the 

an applicant and the 
failure to report an arrest to be considered umJrOleSSlonul conduct (currently the Board only requires 
that licensees report or misdemeanor or felony not arrests). 

the duty statements CPEI positions that the The Department is nr~'nQM 
boards may use in to be able to move is lifted. 

probation 
Department's 
The time from 

customer service, 
website and the 

2010. 

important to the public. 

driven project. have been as necessary for project: Forms 
Revision Workgroup, Data Conversion Workgroup, and Reports Workgroup. workgroups 
will be drawn from boards. 

meeting and for including a on 

Items for January 2011 Meeting Burlingame, CA 
mechanism for impaired physicians, which was until the 

agenda. regulations will appear on 
the agenda. 

C. 

presidents and "'A.."''''...... 
protocols for 
Deputy 

,...",...1""",.. " ...,..",,, with board chairs and 
was discussion on 

Department's 

D. 
replace the 

and moving forward. 
"'rr\cYO·''' ..... at the January 

been meeting 

and ATS 
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1 meeting. Two 

requirements for this "HC""""" 

subject 
Request 

completed 
a business-driven project, 

agenda. 
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During public comment, Michele Monserratt-Ramos, Consumers Union, California Safe Patient 
Campaign, expressed her support for requiring licensees to report arrests to the Board in addition 
to convictions. 

Agenda Item 37 Adjournment 
There being no further business, Dr. Duruisseau made a motion to adjourn. The meeting was 
adjourned at 3:05 p.m. 

Barbara Yaroslavsky, President 

Hedy Chang, Secretary 

Linda K. Whitney, Executive 
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AGENDA ITEM 16A 


0758 - Medical Board 
Analysis of Fund Condition 
(Dollars in Thousands) 

FY 2011-12 Governor's Proposed Budget 

Actual 

Budget 

Act 

CY 

Governor's 

Budget 

BY BY+1 BY+2 

2009-10 2010-11 2011-12 2012-13 2013-14 

BEGINNING BALANCE $ 24,380 $ 27,903 $ 26,743 $ 23,413 $ 19,633 

Prior Year Adjustment $ 32 $ $ $ $ 
Adjusted Beginning Balance $ 24,412 $ 27,903 $ 26,743 $ 23,413 $ 19,633 

REVENUES AND TRANSFERS 

Revenues; 

125600 Other regulatory fees $ 271 $ 314 $ 313 $ 313 $ 313 

125700 Other regulatory licenses and permits $ 5,321 $ 5,533 $ 5,533 $ 5,533 $ 5,533 

125800 Renewal fees $ 44,670 $ 43,357 $ 44,838 $ 45,226 $ 45,621 

125900 Delinquent fees $ 94 $ 96 $ 96 $ 96 $ 96 

142500 Miscellaneous services to the public $ 37 $ 25 $ 25 $ 25 $ 25 

150300 Income from surplus money investments $ 178 $ 173 $ 151 $ 125 $ 95 

160400 Sale of fixed assets $ 20 $ $ $ $ 
161000 Escheat of unclaimed checks and warrants $ 23 $ $ $ $ 
161400 Miscellaneous revenues $ 1 $ 20 $ 20 $ 20 $ 20 

164300 Penalty assessments - Probation Monitoring $ 1,100 $ 1,100 $ 1,100 $ 1,100 

Totals, Revenues $ 50,615 $ 50,618 $ 52,076 $ 52,438 $ 52,803 

Transfers; 

TOTALS, REVENUES AND TRANSFERS $ 50,615 $ 52,076 $ 52,438 $ 52,803 

TOTAL RESOURCES $ 75,027 $ 78,521 $ 78,819 $ 75,851 $ 72,435 

EXPENDITURES 

Disbursements; 

0840 State Controller (State Operations) $ 33 $ 80 $ 58 $ $ 
8880 FSCU (State Operations) $ 31 $ 232 

1110 Program Expenditures (State Operations) $ 47,091 $ 51,708 $ 55,116 $ 56,218 $ 57,343 

2010-11 A[1l1rOved BCPs: 


License Application Processing $ $ $ $ 

Cal-Licensing System-BCP 1111-04: BreEZe $ (41 ) 


Pro!)osed 2011-12 Augmentations (Board): 


Operation Safe Medicine Disapproved 


Siaff Programmer Disapproved 


Temp Help (Districl Medical Consultant $) Disapproved 


W AAZlScanning Disapproved 


AB 2699: Exemption from Licensure (Volunteer Physicians) Disapproved 


Totals, Disbursements $ 47,124 $ 51,778 $ 55,406 $ 56,218 $ 57,343 

FUND BALANCE 

Reserve for economic uncertainties $ 27,903 $ 26,743 $ 23,413 $ 19,633 $ 15,093 

lUi 5,8 5.0 4.1 2.1 

NOTES: 
A, ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED FOR 2010-11 AND BEYOND, 
B, INTEREST ON FUND ESTIMATED AT ,68% in FY 09110 and beyond, 
C, MED BOARD'S 2009-2010 PROB MONITORING AND OSM BCPs APPROVED WITH NO FUNDING (Prob Mon ~ $294,000; OSM ~ $510,000); OSM APPROVED FOR 

2 YEARS: CONTINUATION OF OSM BEYOND 2 YEARS MUST BE AUTHORIZED VIA SUBMISSION/APPROVAL OF A BCP FOR FY 2011112, 
D, FY 10-11 RENEWAL FEE REVENUE INCLUDES A ONE-TIME CREDIT OF $22 FOR EACH PHYSICIAN RENEWING (ELIMINATION OF THE DIVERSION PROGRAM) 
E, OSM ($567,000, 6,0 PYle ISB ($106,000, 1,0 PYle Temp Help-MCs ($196,000); WAAZlScanning ($116,000, 2,0 PY); AS 2699 ($43,000,0,5 PY) 

111212011 
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Medical Board of California 
FY 10/11 

Budget 
of November 30,2010) 

(41.6% of fiscal year completed) 

PERCENT OF 

BUDGET EXPENSESI BUDGET UNENCUMB 
OBJECT DESCRIPTION ALLOTMENT ENCUMB EXPIENCUMB BALANCE 

PERSONAL SERVICES 
&Wages 
&Exec 15,038,145 5,460,912 36.3 9,577,233 

Board Members 31,500 10,500 33.3 21,000 
Phy Fitness Incentive 29,623 9,555 32.3 20,068 
Temp 1,144,410 689,319 60.2 455,091 
Overtime 12,143 12,163 100.2 (20) 
Staff Benefits 2,450,644 35.1 4,535,904 
Salary Savings (1,588,105) 

TOTALS, PERS SERVICES 8,633,093 39.9 13,021,171 

OPERATING EXP & EQUIP 
General 795,533 51,722 6.5 743,811 
Fingerprint 333,448 105,510 31.6 227,938 
Minor Equipment 253,500 11,176 4A 242,324 

483,755 257,063 53.1 226,692 
Communications 287,780 97,429 33.9 190,351 
Postage 280,511 72,968 26.0 207,543 
Insurance 41,053 12,992 31.6 28,061 
Travel In-State 494,298 52,918 10.7 441,380 
Travet Out-of-State 1,000 0 0.0 1,000 

76,895 4,651 6.0 72,244 
Facilities Operation (Rent) 2,758,140 2,258,685 81.9 499,455 
ConsulUProf Services 982,594 888,435 90A 94,159 
Departmental Pro rata 4,045,307 1,586,504 39.2 2,458,803 
Interagency Services 5,142 0 0.0 5,142 
Consolidated Data Center 646,809 172,386 26.7 
Data 128,492 3,800 3.0 
Central Admin Svcs (Statewide Prorata) 1,718,857 859,429 50.0 859,428 
Attorney General Services 13,347,280 5,046,235 37.8 8,301,045 
Office of Administrative Hearings 1,862,591 254,865 13.7 1,607,726 
EvidencelWitness 1,893,439 470,636 1,422,803 
Court Reporter Services 175,000 16,507 158,493 
Major Equipment 563,000 0 563,000 
Other Items of Expense 81 31,835 ,754) 
Vehicle Operations 

TOTALS,OE&E 

TOTALS, EXPENDITURES 53,090,694 20,971,570 39.5 32,119,124 

Scheduled Reimbursements (384,000) (138,611 ) 36.1 (245,389) 
Distributed Costs (999,000) (348,645) 34.9 

NET TOTAL, EXPENDITURES 51,707,694 20,484,314 39.6 31,223,380 
Unscheduled Reimbursements 

Budget Expenditure Reportxls 

Date: December 28, 2010 
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TOTAL PERSONAL SERVICES 

Generall-Vn,one,,oll-Inl"'!.e,rnrl 

Printing 

Postage 
Insurance 
Travel In-State 

Departmental 
Services 300,000 

2,945,506 
n!Q;r~nQnr'\I Services 

Data Processing 
Statewide Pro Rata 
Attorney General 1/ 
OAH 

MEDICAL BOARD OF CALIFORNIA 
ENFORCEMENT PROGRAM 

BUDGET REPORT 
JULY 1,2010 - NOVEMBER 30,2010 

FY 10/11 
BUDGET 

8,980,637 

13,096,343 

389,731 
214,944 
140,780 
50,000 
38,235 

282,139 
35,209 

2,056,940 

3,744 
18,000 

1,251,500 
13,197,280 
1,862,591 
1,820,939 

174,750 
503,000 

(Law Enf. 
81 

210,925 
1,600 

TOTAL OPERATING EXPENSES & 25,497,894 

DISTRIBUTED COSTS (945,405) 

TOTAL BUDGET/EXPENDITURES 37,648,832 

Unscheduled Reim bursements 

page for monthly billing detail 

12/29/2010 

g/admin/enfrcbud .exl 

EXPENDITURES/ 

ENCUMBRANCES 


YR-TO-DATE 


3,666,012 

210,130 

22,999 
10,976 
27,750 

2,571 
1,596,249 

115,019 
1,161,003 

0 
0 

625,750 

254,865 

16,507 

° 
31,448 

9,685,816 

(335,246) 

14,459,325 

(37,251 ) 
14,422,074 

LAG 

TIME 


current 

current 


1-2 

1-2 

1-2 

1-2 


current 

1-2 

1-2 


current 

1-2 


current 

1-2 

1-2 


current 

current 


1 
1-2 
1-2 
1-2 

1-2 
1-2 
1-2 
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MEDICAL BOARD OF CALIFORNIA 
ATTORNEY GENERAL EXPENDITURES - FY 10/11 
DOJ AGENCY CODE 003573 - ENFORCEMENT (6303) 
page 1 of 1 

August 

September 

October 

November 

December 

Revised 1217110 

Attorney Services 
Paralegal 
Auditor/Analyst Services 
Cost of Suit 

Attorney Services 
Paralegal Services 
Auditor/Analyst Services 
Cost of Suit 

Attorney Services 
Paralegal Services 
Auditor/Analyst Services 
Cost of Suit 

Attorney Services 
Paralegal Services 

Services 
Cost of Suit 

Attorney Services 
Paralegal Services 
Auditor/Analyst 
Cost of Suit 

Attorney Services 
Paralegal Services 
Auditor/Analyst 
Cost of Suit 

Number of Hours 

442.75 
92.25 

5,896.00 
376.00 
87.50 

5,613.00 
318.75 

92.50 

245.50 
83.25 

4,829.00 
237.75 
83.00 

Rate 

170.00 
120.00 
99.00 

170.00 
120.00 
99.00 

170.00 
120.00 
99,00 

170.00 
120.00 
99.00 

170.00 
120.00 
99.00 

170.00 
120.00 
99.00 

FYTD Total::: 

FY 10/11 Budget::: 


Amount 

32.50 
130.00 

9,132,75 

1,002,320.00 
45,120.00 

8,662.50 

1,056,102.50 

954,210.00 
38,250,00 
9,157.50 

1,001,617.50 

951,490.00 
29,460.00 
8,241.75 
8,879.53 

998,071.28 

820,930.00 
28,530.00 
8,217.00 

658.72 

0.00 
0.00 
0.00 

4,975,522.25 
13,197,280.00 
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ENFORCEMENT/PROBATION RECEIPTS 
MONTHL Y PROFILE: JULY 2008 - NOVEMBER 2010 

Invest Cost Recovery 
Criminal Cost Recovery 
Probation Monitoring 
Exam 
Cite/Fine 

MONTHLY TOTAL 

FYTD 

82,153 
100 

Jun-09 

5,200 
0 

37,530 
50 

Total 
77,734 

9,194 
1,008,753 

12,810 

Invest Cost 
Criminal Cost Recovery 
Probation Monitoring 
Exam 
Cite/Fine 

MONTHLY 
FYTD 

FYTD 

Invest Cost Recovery 7,665 
Criminal Cost Recovery 0 
Probation Monitoring 
Exam 
Cite/Fine 

MONTHLY 

FYTD 

exce!: enfreCtJ-lptsmonthlyprofile, xls, revised 12/21f~919 ___ 

..... 




MEDICAL BOARD OF CALIFORNIA 

LICENSING PROGRAM 


BUDGET REPORT 

JUL Y 1, 2010 - NOVEMBER 30, 2010 


LAG 
FY 10/11 ENCUMBRANCES TIME 
BUDGET YR-TO-DATE (MONTHS) 

PERSONAL SERVICES 
Salaries & 3,962 938,994 current 
Staff Benefits 1,116,520 current 

TOTAL SERVICES 3,330,482 1 


OPERATING EXPENSES & EQUIPMENT 

General 85,000 1-2 

Fingerprint 329,248 100,441 

Facilities 225,000 222,912 current 


1-2 

Printing 30,000 1 1-2 

Communications 50,000 1 1-2 

Postage 73,511 48,882 1-2 

Travel In-State 25,000 342 1-2 

Training 3,500 1,800 1-2 


Consult/Professional Services 506,873 1-2 

393,204 current 

499 0 current 
3,000 3,800 1-2 


Statewide Pro Rata 167,073 83,536 current 

Attorney 150,000 70,713 current 

EvidencelWitness Fees 7,500 0 1-2 

Court Reporter Services 250 0 1-2 


12,000 0 1-2 

67,500 Q 1-2 


TOTAL OPERATING EXPENSES & 

EQUIPMENT 58 1 


SCHEDULED REIMBURSEMENTS (384,000) (138,611) 

DISTRIBUTED COSTS (49,282) (1 

TOTAL BUDGET/EXPENDITURES 5,026,358 

*Department of Justice invoices for fingerprint reports, name checks, and subsequent arrest reports 

g/admin/licensn2.xls 

12/29/2010 
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Medical Board of California 
Members' Report 

July 1, 0 - November 30, 2010 

Per Diem" 

SEPT OCT NOV 

Dr. Carreon 1,000 1,100 1,200 

Ms. 0 0 0 
Dr. Chin 0 0 0 
Dr. Diego 0 0 200 
Dr. Duruisseau 300 BOO 800 
Dr. Esrailian 400 0 0 

Dr. Levine 0 0 0 

Dr. Low 0 0 0 
Dr. Moran 700 1,200 600 
Dr. Salomonson 0 0 0 
Ms. Schipske 100 100 600 
Ms. Yaroslavsky 1,000 1,500 1,500 
Mr. 1,300 1,500 1,600 

BOARD TOTAL 4,BOO 6,200 6,500 

-includes claims paid/submitted through January 4, 2011 

Board Members Expense Report.xls 

Dale: January 5, 2011 

Travel Total Total 
FYTD 

4,700.00 
0.00 
0.00 

3B1.50 
4,472.66 
2,179.76 

747.33 

0.00 
2,500.00 
1,403.09 

800.00 
4,396.26 
7,517.66 

29,098.26 

TOTAL 

3,300 

0 
0 

200 
1,900 

400 

0 
0 

2,500 

0 
BOO 

4,000 

4,400 

0.00 
0.00 
0.00 
0.00 

762.66 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 

396.26 
109.00 

17,500 1,267.92 

3,300.00 

0.00 
0.00 

200.00 
2,662.66 

400.00 

0.00 
0.00 

2,500.00 
0.00 

800.00 
4,396.26 
4,509.00 

18,767.92 
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MEDICAL BOARD OF CALIFORNIA BUDGET OVERVIEW BY BOARD COMPONENT 

OPERATION 
SAFE ADMIN 

DIVERSION 
INFO 

SYSTEMS 
BOARD 
TOTAL 

$ Spent' 
Positions 
Authorized 

2,158,000 
1,875,000 

8.8 

36,659,000 
34,026,000 

146.6 

4,599,000 
4,522,000 

45.5 

2,048,000 
1,697,000 

15,0 

3,370,000 
2,668,000 

16.0 20.01 

50,748,000 
45,413,000 • 

251.9 

$ Spent' 
Positions 
Authorized 

2,030,000 
2,920,000 

8.8 

36,539,000 
34,130,000 

146.6 

567,000 
494,000 

6.0 

4,262,000 
4,772,000 

45.5 

1,558,000 
1,547,000 

15.0 

2,953,000 
2,728,000 

16.0 

1,589,000 
500,000 

25.0 

49,498,000 
47,091,000 ' 

262.9 

FY 10/11 

1,939,000 37,649.000 574,000 5,026,000 1,682,000 3,110,000 1,728,000 51,708,000 
$ Spent thru 11/30' 1,018,000 14,422,000 314,000 2,269,000 624,000 1,029,000 500,000 20,176,000 ' 
Positions 

Authorized 8.8 165.0 6.0 53.3 15.0 17.0 24.0 

55,116,000 

Positions 
Authorized 8.8 167.6 53.3 15.0 17.0 24.0 285.7 

• net expenditures (includes unscheduled reimbursements) 

1/412011 

Budget Overview by Program .xls 

....... 


289.1 



















































































































M BOARD CALIFORNIA 
of Pending ulations 

Subject Status Date Date to to 
OAL of 

Review ** 

1 o o o o 

4/30/10 6/4/10 7/30/10 7/30/10 

o o 11 o 

o 9/10/10 11 o 11/5/10 

7/30/10 9/17/10 11 o 

o 

1 o 

To 1 0 

* - DCA is allowed 30 calendar for review 
** - OAL is allowed 30 for review 

*** take effect 30 after with Sec. of State 

r 
U; 



AGENDA ITEM 18 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 10,2011 
ATTENTION: Medical Board of California 
SUBJECT: City of Hope - Petition for Regulatory Amendment of 

California Code of Regulations Section 1327 
STAFF CONTACT: Curtis J . Worden, Chief of Licensing 

REQUESTED ACTION: 

Direct staff on how to proceed with City of Hope's petition for regulatory amendment of 
California Code of Regulations, Title 16, Division] 3, Section 1327. 

STAFF RECOMMENDATION: 

Direct staff to proceed with City of Hope's petition and start the regulatory process to make 
amendments to add a national accreditation agency for continuing medical education to 
] 327(a)(3) and to make a clarification to 1327(a). 

BACKGROUND: 

This memo provides Board members with information regarding the petition for regulatory 
amendment submitted by the City of Hope. City of Hope's petition (attached) requests that the 
Medical Board of California (Board) add another continuing education accreditation agency to 
subdivision (a)(3) of section 1327 of the California Code of Regulations as follows: 

"The health facility shall be accredited for continuing education programs by the 
California Medical Association or the Accreditation Council for Continuing 
Medical Education." 

This change would allow the City of Hope to apply to the Board for approval to administer 
clinical training programs in which medical students enrolled in a recognized international 
medical school may participate. Currently, the City of Hope cannot enroll foreign medical 
students in its clinical training programs because it is not accredited by the California Medical 
Association but it is accredited by the Accreditation Council for Continuing Medical Education 
(ACCME). The ACCME's bylaws prohibit a Continuing Medical Education (CME) provider 
from obtaining or holding accreditation from a state medical society. When the regulation was 
first promulgated ACCME did not exist. Please note that if this proposed regulatory amendment 
is ultimately adopted, the City of Hope cannot automatically enroll foreign medical students but 
rather it could then seek approval from the Board to do so provided the requirements set forth in 
section 1327 are satisfied. 
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Pursuant to ",,,,,,,..v. 11 the Government Code, the Board may or m 
whole or other relief. 

Other the petition to the Licensing for additional 
example, there may be value in determining healthcare 

situated and have an interest in this 
agencies as well. 

the petition is the Board would commence the rulemaking "rl"\('pc 

addition if decides to proceed with City of Hope petition to 
would be a for the Board to amend the language in 1327(a) 
as follows: 

ma 
~~D.!.f~m::..!!1~~!Q may practice medicine in a clinical 

A clinical training program shall submit a UN-ITT"'''' 

shall meet the following criteria: 
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ofH 


December 7, 

Ms. Linda Whiney 
Executive Director 

Board 

RE: 
s 1317. Criteria for Approval of 
Medical 

We are writing this letter on behalf of Hope a 
Education Committee to formally request a 
California of Regulations broaden the accreditation 
education programs for foreign medical and graduates. 

Code of Regulations Title 16, 1, Article 7, 1327, subdivision 
as follows: 

"The health for continuing education programs the 
California Medical Association." 

We propose this section amended to 

health facility be continuing education programs the 
California Association or the Accreditation for Continuing Medical 
Education." 
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Ms. Linda Whiney 
Executive The Medical Board of California 
December 72010 
Page 2 of 3 

City of Hope has a strong interest in applying to Medical Board's Division Licensing 
approval to foreign medical students. 

Currently our institution is fully 
programs by the Accreditation Council 

its establishment in the 
for medical schools, state medical 
and In fact, the 
continuing education programs in :>rrnrrl 

from ACCME to serve as 

ACCME accreditation allows the 
care within their state. 
of Hope, which is a National Cancer 
req to obtain national accreditation 

However, ACCME policy forbids from both ACCME accreditation as 
accreditation from a medical 

ACCME bylaws 

U •••a CME provider may not both ACCME accreditation and accreditation 
by a medical society at 

regulationl in combination preclude of Hope from 
obtaining a state license to train foreign students. 

of Hope is recognized worldwide for care, innovative science 
translational which rapidly turns into promising new 

City of strives to promote educational 
opportunities in clinical ms in 
radiation oncology, hematopathlogy, 
diabetes/endocrinology: in addition to 
education on our campus. However, 
regulations are amended to r<>r,,,,.,n 
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Ms. Linda Whiney 
Executive The Medical Board California 

An amendment to California Code of Regulations, Title 16, Section (3) to include 
as an additional accrediting body continuing education would recognize 
organizations of national influence are required to obtain their from 
ACCME. This would allow City of Hope other institutions national 
influence to fully qualify to an a for approval the Medical Board of 
California to train foreign medical students in the same manner that we currently offer 
training to medical enrolled in medical schools in the United Such a 
would benefit patient care, innovative science and translational by permitting City of 

and other similarly situated academic I institutions, to expand of 
training opportunities to include well-qualified medical students whose only impediment to 
participation is that they are enrolled in a medical 

We would be happy provide more information concerning our training programs, and to 
explain City of situation in more at the request of Medical of 
California. 

Thank you for your consideration of City Hope's for a in regulation. We look 
forward to your reply. 

Robert J. Morgan, M.D. 

Chair, CME Committee 


~~~ 
Ellenhorn, M.D. Jonathan R. Espenschied, M.D. 

GME Committee GME & Training 

AML: RJM: JOE: JRE/arr 
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California Code of Regulations lof2 

16 CA ADC § 1327 

16 CCR § 1327 

Cal. Admin. Code tit. 161 § 1327 

Official California Code of Regulations !dJmtlltJ~~ 


Title 16. Professional and Vocational Regulations 

Division 13. Medical Board of California & Annos)[FNA1] 


Chapter 1. Division of 

Article 7. Foreign Medical Students and Graduates 


1327. Criteria for Approval of Clinical Training for Forelon Medical Students. 


Pursuant to Section 2064 of the code a medical student enrolled in a medical school may n ...",r-rl£·o 

a clinical training program approved by the division. A clinical training program shall submit a written 
approval and shall meet the following criteria: 

the Joint Commission on the Accreditation of 

(2) Programs shall be under the direction of the director of a residency program approved pursuant to Section 1321 
above or an active staff member who holds a faculty from the clinical of a California medical 
school approved by the division. 

(3) The health shall be accredited for continuing education programs by the California Medical Association. 

The health shall have appropriate liability insurance for those medical students participating in the clinical 
training program approved under this section. 

(5) The program shall have a ratio of one ( student per n"",c'f'I:> or one (1) student per two 
residents in the training program. physician r+ir'inl~t-", directly in training of and 
provision of medical services by the medical student. 

(6) The health shall not remunerate students for medical services rendered, but may provide room and board 
for students in the program. 

(7) The health facility may require a fee to cover necessary administrative costs. 

(8) A clinical program in a specialty area shall not exceed twelve (12) weeks. 

The division determines on a basis that a health facility has sufficient beds and occupancy 
patients to provide medical students with clinical in the specialty area of the clinical training program. 

(b) The application shall include the curriculum vitae of all individual and/or physiCian in the 
program. 

(c) The health facility shall file with the division the names of those students for in the program. All 
students accepted shall have completed at least two (2) years of medical education and shall be in good academic 
standing. 

http;llweblinks.westlaw.comiresultJdefault.aspx?cite= 16CAADCS 1327 &db= 1 00093 7 &findtype=L&fn=%5Ftop&pbc=4BF3FCB... 1/8/2011 
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California Code of Regulations Page 2 of2 

(d) The approval of each clinical training program shall be for a period of one (1) year and may be renewed annually. 

(e) Approval under this section shall not be for clinical training to be taken in health facilities which are the site 

of a residency program approved under Section 1321, subs. (a), which is in family practice or the same clinical area as 

the student's training program, or in health facilities which have a major affiliation with a medical school which is 

approved under Section subs. 


For of former Sections see Table of Parallel Chapter 13.2, Title 16, 

California Code of Regulations. 


Note: Authority cited: Section 2018, Business and Professions Code. Reference: Sections 2005 and 2064, Business and 
Professions Code. 

HISTORY 

1. New section filed 6-17-77; effective thirtieth day thereafter (Register 77, 

No. 25). 


2. Amendment of subsection (a) filed 8-5-81; effective thirtieth day 

thereafter (Register 81, No. 32). 


3. Amendment of subsection (a) and new subsection (d) filed 8 6-86; effective 

thirtieth day thereafter (Register 86, No. 32). 


4. Amendment of subsections (a), (a) (1), (a) (3)-(4), (a) (6)-(7), (a) (9), (c) 


and new subsection (e) filed 4-22-92; 5-22-92 (Register 92, No. 18). 


16 CCR § 1327, 16 CA ADC § 1327 

This database is current through Register No. 52 

END OF DOCUMENT 


© 2011 Thomson Reuters. No Claim to U.s. Govt. Works. 

Adobe Reader is required to view PDF 
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Agenda Item 19 

Presentation on the Universidad 
Autonoma de Guadalajara and the 

University of California Davis 
Collaborative Partnership for Medical 

Training 

Information will be provided at the 

Board Meeting. 
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AGENDA ITEM 20A 
State of Califomia 
Medical Board of Califomia 
2005 Evergreen Street, Suite 1200 
Sacramento, Ca 95815 
www.mbc.ca.gov 

Memorandum 

Date: January 10, 2011 

To: Members of the Board 

From: Reginald Low, M.D. 

Subject: Status Update of Intemational Medical School Recognition 

International Medical Schools are subject to review pursuant to Title 16, Section 
1314.1 (a)(2), of the California Code of Regulations (CCR). 

Attached for your information is the list of the six International Medical Schools that 
have submitted applications for recognition by the Board. This list provides both the 
timelines and the current status of the application. 

In summary, two of the six schools are scheduled to be reviewed by the Board at the 
January 2011 Board meeting. Three of the schools have submitted additional 
information that is currently being reviewed by the medical consultants and one 
school is just starting the process. 
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Agenda Item 20A International Medical School Review Last Update: 01/10/2011 

Per CCR Section 1314.1(a)(2) 


DATE 
3/23/2008 
6/30/2008 
11/26/2008 
8/20/2009 
9/24/2009 
10/22/2009 

1/4/2010 
2/3/2010 

4/30/2010 
6/4/2010 

6/21/2010 

Received application 

AMERICAN UNIVERSITY OF ANTIGUA 

DISCRIPTION/COM M ENT 

Staff transmitted application to Medical Consultant 
Staff mailed Medical Consultant deficiency letter to school 
Staff mailed "due diligence" letter to school 
Staff received information from school 
Staff transmitted school's reply to Medical Consultant 
Medical Consultant requested additional information 

deficiency to school 

6/22/2010 
7/12/2010 
7/15/2010 
7/21/2010 
7/29/2010 
7/30/2010 
8/11/2010 
8/12/2010 
9/16/2010 
10/12/2010 
10/14/2010 
11/3/2010 

11/22/2010 

Vl 
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Agenda Item 20A International Medical School Review Last Update: 01/10/2011 
Per CCR Section 1314.1(a)(2) 

AMERICAN UNIVERSITY OF ANTIGUA 
I 

DATE DISCRIPTION/COMMENT 
I , 
I 

11/18/2010 
Staff mailed and e-mail letter to school requesting clarification of regarding schools information dated I 

November 2, 2010 
12/6/2010 Staff received clarification from school dated November 30,2010 
12/8/2010 Governor approved out of state travel 

12/10/2010 Staff delivered November 2, 2010 and November 30, 2010 information to Medical Consultant 
12/31/2010 Staff mailed and e-mail letter to school advising out state travel for site visit was approved 

1/4/2011 Staff received check from school for site visit 

0\ 
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Agenda Item 20A International Medical School Review Last Update: 01/10/2011 

Per CCR Section 1314.1(a)(2) 


UNIVERSIDAD IBEROAMERICANA (UNIBE), DOMINICAN REPUBLIC 

DATE DISCRIPTION/COMMENT 
8/22/2008 Staff received application 
1/4/2010 Staff transmitted application to Medical Consultant 
4/5/2010 Medical Consultant requested additional information 
4/21/2010 Staff mailed Medical Consultant deficiency letter to school 
8/18/2010 Staff received information from school 
9/7/2010 Staff transmitted information to Medical Consultant 

........ 


........ 


1 
--l 



1 

I school 

I Consultant 

1 

00 



Agenda Item 20A International Medical School Review Last Update: 01/10/2011 
Per CCR Section 1314.1(a)(2) 

DATE 

4/15/2010 

6/30/2010 

6/30/2010 

9/17/2010 

10/1/2010 


10/27/2010 

10/30/2010 

11/18/2010 

12/14/2010 


MEDICAL UNIVERSITY OF WARSAW (ENGLISH-LANGUAGE PROGRAM), POLAND 


DISCRIPTION/COMMENT 

Staff received application 
Staff transmitted application to Medical Consultant 
Staff mailed staff deficiency letter to medical school 
Meeting with Medical Consultant and management - update on review status 
Staff mailed reminder letter to medical school 

Staff received letter from medical school requesting an extension of time to November 19, 2010 
Staff notified medical school that request for extension is approved 
Staff received information from medical school 
Staff provided medical school information to Medical Consultant 

\0 

1 
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Agenda Item 20A International Medical School Review Last Update: 01/10/2011 

Per CCR Section 1314.1(a)(2) 


THE QUEENSLAND UNIVERISTY - AUSTRALIA - U.S. BRANCH CAMPUS 
DATE DISCRIPTION/COM M ENT 

10/29/2010 Received letter bye-mail from Queensland advising Board of new branch campus 
10/30/2010 E-mail to Queensland advising will review letter with legal counsel 
12/9/2010 Reviewed letter  determined we need further information inorder to be evaluated 

12/10/2010 
E-mail to Queensland providing a copy of CCR 1314 and advising Queensland additional 
documentation will be needed. 

N 



AGENDA ITEM 20C 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 10,2011 
ATTENTION: Medical Board of California 

Compliance 
Requirements for International Medical Schools 
Previously Recognized by the Board 
Curtis J. Worden, of Licensing 

Staff recommends proceeding with the proposed and the 
to revise the timeline should it be deemed at a later date. 

At the November 2010, Board meeting Board delegated to Special 
International Medical Recognition to review the current Report and 
to if should two different Reports: one for initial evaluations 

reevaluations. addition, the Task to the order in which 
u,-".u,-",u schools are to be reevaluated and a new 

Board also determined it needed to conduct site visits to Ross University's main campus, 
Bahamas campus and representative teaching hospitals where students receive clinical 
training as part of reevaluation by Board. 

Task Force members Low and Dr. Esrailian, met with Linda Whitney, Executive 
Director and me regarding the above It was determined that there will only be 
one Self-Assessment Report for both It was also determined to have 
proceed with updating current and to develop a proposed timeline 
for reevaluation of the previously 

see the attached proposed timeline reevaluations of international medical schools 
previously recognized by the Board. This is based upon the availability of medical 
consultants and being able to maintain fuB Board is not able to maintain full 
staffing will mostly to be 



I 

Agenda Item 20C 
Reevaluations of Previously 

Reviewed International Medical Schools 

Mandated pursuant to CCR Section 1314.1 (f)(2) 

Proposed
1-Year Reevaluation 

ReevaluationRecognition Date'" Name of School 
Date 

Timeline 

Summer 2011 

Proposed site 

Ross University (Dominica) Fall 2011December 2010*'" 6/30/1990** 

American Univ. of Caribbean 


(St. Maarten, NA) 
 Fall 2011December 2010*'" 9/15/1989*'" 

9/15/1989 ~ecember 2010*'" Fall 2011St. George's University (Grenada) 

Semmelweis University (Hungary) DeceIlHJ'-=! 2010** I ,Jummer 2012 5/30/2002 

Dece .. !J", 2010** Summer 2012 Szeged University (Hungary) 9/22/2003 

Summer 2012 (Czech. Republic) 

November 'ln11 I:all 2012 Saba University (Saba, NA) 11/5/2004*** 

April 2012 FaIi 2012Debrecen University (Hungary) 4/28/2005 

Pecs Univ. (Hungary) /3/2005 May 2012 Fall 2012 = 
July 2014 Summer 2012 Jagiellonian Univ. (Hungary} 7/27/20ut 

Summe ____Med. Univ. of Poznan (Poland) July 2014 7/27/2007 

7/27/ July 2014 Summer 2012 ElAM (Cuba) 

IVied. Univ. of lublin (Poland) July 2015 Winter 2014 7/25/2008 

Winter 2015St. George's UK campus 7/24/2009 I July 2016 

Ross University ***"'Proposed site 

(Bahamas Semesters 3-4 Only) visit Fall 2011November 2017****11/4/2010 

*This is the da used to calculate the seven-year reevaluation period. 


**The of schools predated 13, the of 


Section 1314.1. Therefore, their reevaluation date is calculated as seven years after 


December 2003. 


*"'* Recognition extended only to students who matriculate at Saba on or January 1, 2002. 


**"'* Site visit at same time as Ross Dominica 2011 reevaluation site visit. 
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AGENDA ITEM 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: 
California 

intc~rn,ltlOinal Medical "',",""VV'> 

l-"1"fl!lfTl'lTn (TeAMS), 
Report 

ST AFF CONTACT: J. Worden, Chief of Licensing 

Approve Medical Board of California recognition of medical education provided by 
Technion-Israel Institute of Technology, Ruth and Bruce Rappaport Faculty of Medicine, 
Technion American Medical Students Program (TeAMS) to the start of TeAMS 
program, and that a site of the school is not for this action. 

of Technology, Ruth and Bruce 
of pursuant to Section 1314.1 

"''''''''''''''u - Faculty of Medicine is a well 
training citizens of Israel to 

practice medicine in an American medical H .....'Ul"'U'v """'TArt 

program (English of practicing 
medicine in the or pursuant to 
Section 1314.1 (a)(2) of 

2010, TeAMS officials submitted a Self Assessment Report to commence the 
rpU',p\ll process their medical school. Medical Consultant Mark Servis, M.D., has been 
reviewing school's application. Staff Dr. Servis additional information 
TeAMS in August 2010 and the medical school officials provided the information. 
The additional information was reviewed by Servis. 

requests that Board members Dr. Servis' report and determine whether to recognize 
the medical education provided to students by 

Alternatively, the Board further information regarding the school's educational 
resources before a decision is reached, will request TeAMS officials to submit 
information for your review during a future meeting. If the Board determines inspections are 

prior to making a will the documents. 

1 



Technion-Israel Institute 

Ruth and Bruce Faculty of Medicine, 

Technion American Medical Students Program (TeAMS) 

Page 2 


and Professions Code Section 2089.5, conducting a site 
medical school applying for the These costs 
air and ground travel costs within allowed by the State, 

per diem expense, and the consultant's 
team presents its report. Subsection 

H\J\..u\J.". school to reimburse the 

If you lP'"'tlU''' concerning this memorandum, .... 'P..,IOp '''''''''tJL1VU'''' me at 
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December 27,2010 

To: Linda Whitney 
Executive 
Medical 

From: Mark ~R~~~ 
Professor Associate Dean ."''''"...... and Competency 
UC Davis Medicine 
2230 Stockton 
Sacramento, 95817 

Evaluation of Technology, Faculty Medicine 
or Technion Medical Students (TeAMS) 

Report; Application 

BACKGROUND 

The Medical California requested a of the Self .n.;:);)~;:);H! 
submitted by Institute Technology, Faculty 
2010 for its TeAMS or English-language "American Program", mission is to 
prepare U.S. and citizens to practice medicine in the United States and Canada. 
The originally Self Assessment from Technion did not closely follow 
the format of Self 
areas. It also ...."u.,'e<U'''''"''"'' some 
subsequently missing and 
provided for on Novermber 
Technion all areas and was sur.f1Clem 

Technion-Israel Institute of Technology, Ruth and Bruce Rappaport Medicine, 
is a state sponsored medical school in that has graduated over 4,000 physicians in 
the past 40 have a long medical program in the 
Hebrew Israeli citizens, and 
medical education with Touro 'VV.U'-I',v 

wanted to 
program with Touro 
language .....",n.." 

prepare students training United States and '-A<U"''-'''' 

program is small and is limited to 32 students year, with a maximum of to Hallow 
more personal teaching;" Since this new is independent program 
that is already by the Medical California, and is from their 
standard six language Israeli citizens, it comes the 
purview of (a)(2) of Section 1314.1, Code of 
Regulations, Board's 
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This report is based on my review of the documents submitted by Technion. The goal of 
the review was to determine if the medical education received in the new Technion 
American Medical Students Program (TeAMS) meets the requirements of current 
California statutes and regulations for recognition by the Medical Board of California. 

RECOMMENDATIONS 

The Technion American Medical Students Program (TeAMS) has provided sufficient 
documentation to satisfy the criteria in Sections 2089 and 2089.5 ofthe Business and 
Professions Code and Section] 314.1 of Title 16, California Code of Regulations. The 
program takes full advantage of the resources of an excellent larger medical school for 
Israeli citizens, with strong faculty and established clinical training sites throughout 
northern Israel. The connection to a strong research faculty and graduate students in the 
Technion-Israel Institute of Technology provides students the opportunity to participate 
in research and encourages use of state of the art knowledge and teaching in medicine by 
the faculty. 

REVIEW 

The following is a detailed assessment of TeAMS based on the relevant California 
statutes and regulations and on Technion's responses to the Self-Assessment Report. 

Business and Professions Code Section 2089 

Section 2089 requires the medical curriculum to extend over four years or 32 months of 
actual instruction. TeAMS is a full four year program that consists of 4750 hours of 
formal instruction. TeAMS therefore meets the Section 2089 requirement for a minimum 
of 4,000 hours of course instruction. Students are required to attend 80% of classes in the 
first two years and full attendance is mandatory for students in the third and fourth 
clinical years. Attendance is monitored by students signing into classes in the preclinical 
years and is part of the evaluation of students in the clinical years. This meets the Section 
2089 requirement for 80% actual attendance in all courses. Instruction in pain 
management and end-of-life care is included in the Introduction to Clinical Medicine 
course in the second year, and the internal medicine and anesthesiology clerkships in the 
third and fourth year. 

Business and Professions Code Section 2089.5 

The documents provided by Technion for the TeAMS program demonstrate that 
instruction in the clinical courses meets or exceeds the minimum requirements of Section 
2089.5. For example, Section 2089.5 requires a minimum of 72 weeks of clinical 
coursework. TeAMS requires 80 hours and includes all of the required minimums of 
surgery, medicine, family medicine, pediatrics, obstetrics and gynecology, and psychiatry 
stipulated in Section 2089.5. 
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Clinical rotations are established teaching and 
other regional hospitals northern Israel. 
faculty in its teaching hospitals to provide PVt",P1"'IPn('PC! 

also established two "exchange" agreements with 
States to allow students in their to do required clinical rotations at 
these California 

The stated TeAMS program is to a quality placing 
professionalism at center of teaching fostering research scientific 
know-how." The ""'oJ";" and goals have systematically reviewed the faculty and 

of four "Vision Mission" retreats from 1997 to 2010, 
with comprehensive of the school's weaknesses, and opportunities for 
improvement. a result the school does a clearly defined mission statement with 
educational objectives. 

required the 

curriculum 


".<u,t...,"". of faculty 

Institute of 


teach in the larger 

has 110 


375 


Institute of 

The structure and content of the educational n1"r'o1""'~ foundation in 
basic and and \.<1"""'-." principles of 

and skills to 

Technion has central oversight of curriculum. Courses faculty are 
systematically and regularly evaluated by to ensure they are objectives 
and to ensure quality. Faculty define the of patients and clinical conditions that 
students must encounter and the expected of student responsibility in clinical 
courses. The experiences in courses can modified to ensure the 
objectives are met. Students are COlnprerlenSl 
broad range 
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Students were recently to 1 and 2 CS 
students who voluntarily took the UMSLE is anecdotally 

TeAMS and promotion standards. There is a description of the 
admissions student selection promotion criteria, and admissions oversight 
provided from an Committee. These are 
utilized by U.S. and Canadian medical Students having are 
comprehensively and remediation plans are determined by a "Student Advisory 
and Monitoring Committee" by the Dean of Faculty Medicine with 

faculty as members committee. The school 
track of its graduates placement in training programs, a curious given 
the attention in medical schools to NRMP results, particularly for a school 

mission is placement in residency training programs. The does however 
plan to these in the which be an part of assuring 
compliance with (14) Evaluation 

are no Records student transcripts are 
There is an established quality assurance for care in the main ."'U"'UIlHfS 

hospital, Rambam Medical Center, and affiliated regional hospitals. Facilities at 
Technion are state of the art and include all physical, laboratory, library and 

vU""''''.VV,H space, technology needed to fulfill its and 
objectives. 

presented information on financial resources form 
school's Financial from 30,2009. funds for were not 

TeAMS is $25,000 annually. Technion is a state 
school with government support and a history, so the school appears to have more 
than adequate resources to carry out stated 

SUMMARY 

summary, I there is sufficient documentation to support application for 
of TeAMS or "American Program" of Technion-Israel 

Institute Technology, Ruth and Bruce Rappaport of Medicine retroactive to the 
beginning of the program that was no longer affiliated in 
2006. Information about the Touro program was not provided in their 
documentation in this review. TeAMS of 32 
students per year exists established medical education at 

and is of current California statutes and 
for Medical Board California. 

Thank you the opportunity to review materials from Technion-Israel Institute of 
Technology, Ruth and Bruce Rappaport of .lV1\...UH..d1 



LICENSING PROGRAM WORKLOAD REPORT Agenda Item 23A 

CHIEF'S REPORT FISCAL YEAR 2010-2011 
as of December 31 , 2010 

CONSUMER INFORMATION, UNliT FY 10/11 
FY10111 *Q1 Q2 Q3 Q4 

Total Calls Answered 49,458 26,974 22,484 
Calls Requesting Call Back 6,255 3,792 2,463 
Calls Abandoned 8,397 5,544 2,853 
Address Changes Completed 

* 1'.5 days phone outage; technical Issues w/dropp

5,397 3,120 2,277 
--

ed calls, 

CONSUMER INFORMATION UNIT FY 9/10 

FY09110 Q1 Q2 Q3 Q4 
Total Calls Answered 97,450 27,117 , 22,049 23,579 24,705 

Calls Requesting Call Back 16,318 4,951 3,021 I 4,491 3,855 

Calls Abandoned 
I
, 17,248 4,967 3,336 I 4,834 4,111 

Address Changes Completed I 9,700 3,346 2,302 2,217 1,835 

PHYSICIAN & SURGEON DATA FY 10/11 

FY10111 Q1 Q2 Q3 04 
Applications Received 3,105 1,568 1,537 
Initial Reviews Completed 3,100 1,208 1,892 
Total Pending NIA 5,291 5,038 

Reviewed NIA 4,460 4,532 

Not Reviewed NIA 831 506 

(SR2s Pending) NIA 98 83 

Licenses Issued 2,695 1,447 1,248 
Renewals Issued 31,545 16,168 15,377 

PHYSICIAN & SURGEON DATA FY 09/10 

FY09110 Q1 Q2 Q3 Q4 

Applications Received 5,822 1,651 1,555 1,274 I 1,342 

Initial Reviews Completed 3,530 n/a n/a 1,658 1,872 

Total Pending NIA n/a n/a 6,716 5,772 

Reviewed NIA n/a n/a n/a 5,386 

Not Reviewed NIA n/a n/a n/a 386 

(SR2s Pending) NIA n/a n/a 73 65 I 
Licenses Issued 
Renewals Issued 

5,111 
60,814 

1,107 

14,883 
1,132 
15,668 

1,425 
, 

15,447 
1,447 I 

14,816 
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LICENSING PROGRAM WORKLOAD REPORT Agenda Item 23A 

CHIEF'S REPORT FISCAL YEAR 2010-2011 
as of December 31,2010 

SPECIAL PROGRAMS FY 10/11 

Permit 

12111 
2112 
2113 
2168 
2072 
1327 

I 

Applications 
Received 

Applications 
Reviewed 

Permits 
Issued 

Permits 
Renewed 

Total Pending 

01 02 
9 

03 04 01 02 03 04 01 02 03 04 01 02 03 04 01 Q2 03 04 
19 18 4 16 4 13 7 4 14 
0 1 0 0 I 0 0 1 
7 1 5 3 4 4 I 20 15 6 3 
0 0 

-
0 I 3 1 1 

0 0 0 0 0 
1 1 0 0 1 ! 

SPECIAL PROGRAMS FY 09/10 
Applications Appl.ications Permits Permits Total Pending 

Permit Received Reviewed Issued Renewed 
01 02 03 04 01 Q2 03 04 01 02 03 04 01 Q2 03 04 0 1 02 03 0 4 

2111 12 4 3 16 12 4 3 16 17 10 3 7 17 11 6 8 6 0 0 0 
2112~1-+-0~~0-+-1~~1~-0~:~0-+~1~~1-+-1~~0-r~0~~1~1~0-+~0~~0~~0-+-1~~0-r~0~ 

2113 5 1 3 11 5 1 I 0 11 13 4 1 9 1 3 18 18 22 8 0 3 0 
2168~1-r~0~~0~~0-+-1~~0-r~0~~0~~0-+~0~-2~~0~~0-+-1~~1~1~1-r-1~-1~~0~~0-i1 ! 

2072 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 0 0 0 0 0 
1327~1-r~0~1~0~~0-+-1~--0-r-0~~ 1 1~1-r-O~-O-;~O~~O-i0~~0-+~0~-0~~0-r~0-+-2~~0~

2111 - Visiting Fellow (doesn't satisfy postgraduate training required for licensure) 


2112 - Hospital Fellowship Program Non-Citizen (does not satisfy postgraduate training required for 


licensure) 

2113 - Medical School Faculty Member (may satisfy postgraduate training required for licensure) 

2168 - Special Faculty Permit (academically eminent; unrestricted practice within sponsoring medical 

school - not eligible for licensure) 

2072 - Special Faculty Permit - Correctional Facility 

1327 - Special Faculty Permit - Hospital 
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LICENSING PROGRAM WORKLOAD REPORT Agenda Item 23A 

CHIEF'S REPORT FISCAL YEAR 2010-2011 
as of December 31,2010 

INTERNATIONAL MEDICAL SCHOOL APPLICATIONS FY 10/11 

FY 10111 Q1 Q2 Q3 Q4 

New Applications Received 1 0 1 

Total Pending Applications NIA 0 6 

INTERNATIONAL MEDICAL SCHOOL APPl..ICATIONS FY 09/10 

FY09110 Q1 Q2 Q3 Q4 

New Applications Received 3 0 1 0 I 2 

Total Pending Applications 6 3 4 4 6 

LICENSED MIDWIVES FY 10/11 

FY 10111 Q1 Q2 Q3 I Q4 
Applications Received 23 12 11 I 

Applications Pending NIA 4 1 

Licenses Issued 22 9 13 I 

Licenses Renewed 47 30 17 I 

LICENSED MIDWIVES FY 09/10 

FY09110 Q1 Q2 Q3 Q4 
Applications Received 16 2 0 10 4 

Applications Pending, NIA N/A 1 0 2 

Licenses Iissued 19 2 2 10 I 5 

Licenses Renewed 74 18 4 29 23 

RESEARCH PSYCHOANALYST FY 10/11 

FY 10111 Q1 Q2 Q3 Q4 
RP Applications Received 6 3 3 
RP Licenses Issued 6 2 4 

RESEARCH PSYCHOANALYST FY 09/10 

FY09110 Q1 Q2 Q3 Q4 
RP App'lications Received 4 0 0 0 4 
RP Licenses Issued 3 0 1 0 2 
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LICENSING PROGRAM WORKLOAD REPORT Agenda Item 23A 

CHIEF'S REPORT FISCAL YEAR 2010-2011
as of December 31,2010 

FICTITIOUS NAME PERMITS FY 10/11 
FY10/11 Q1 Q2 Q3 Q4 

P&S - FNP Issued 627 310 - 317 
P&S - FNP Pending N/A 66 62 
Podiatric FNP Issued 9 7 2 
Podiatric FNP Pending N/A 1 0 

FICTITIOUS NAME PERMITS FY 09/10 
FY09/10 Q1 Q2 Q3 Q4 

P&S - FNP Issued 1,100 276 227 210 387 
P&S - FNP Pending N/A N/A N/A 242 86 
Podiatric FNP Issued 18 6 6 1 5 I 

Podiatric FNP Pending 1 0 0 1 1 

SPECIALTY BOARD APPLICATIONS FY 10/11 
FY 10/11 Q1 Q2 Q3 Q4 

Appl'ications Received 0 0 0 
Applications Pending 2 1 1 

SPECIALTY BOARD APPLICATIONS FY 09/10 
'FY09/10 Q1 Q2 Q3 Q4 

Applications Received 0 0 0 0 0 
Applications Pending N/A 1 1 1 1 

OPTICAL REGISTRATIONS FY 10/11 
I 

FY010/11 Q1 Q2 Q3 Q4 
Business Registrations Issued 37 1'6 21 
Pending Applications Business N/A 25 21 
Out-of-State Business Registrations Issued 0 0 0 
Pending Applications Out of State Bus. N/A 0 0 
Spectacle Lens Registrations Issued 97 42 55 
Pending Applications-Spectacle Lens N/A 62 37 
Contact Lens Registrations Issued 36 19 17 
Pending Applications-Contact Lens 

-
N/A 20 11 

Spectacle Lens Registrations Renewed 438 200 238 I 

Contact Lens Registrations Renewed 197 81 116 

OPTICAL REGISTRATIONS FY 09/10 
FY09/10 Q1 Q2 Q3 Q4 

Business 'Registrations Issued 142 19 60 8 55 
Pending Applications Business N/A N/A N/A 82 30 
Out-of-State Business Registrations Issued 1 I 1 0 0 0 
Pending Applications Out of State Bus. N/A N/A N/A 0 0 
'Spectacle Lens Registrations Issued 221 56 18 71 76 
Pending Applications-Spectacle Lens N/A N/A N/A 47 38 
Contact Lens Registrations Issued 98 36 

, 
11 26 25 

Pending Applications-Contact Lens 
Spectacle Lens Registrations Renewed 

N/A N/A N/A 22 7 
906 214 II 200 242 250 

Contact Lens 'Registrations Renewed 366 82 93 77 114 

I 

I 
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Chief's Report AGENDA ITEM 23A 

Production 

'"Note: live data numbers are subject to change depending on the date that they are ran. All data on the report is ran weekly reflecting a Sunday through Saturday reporting period with the exception 

Inventory Awaiting Initial Review section. The data in the Inventory Awaiting Initial Review section reflects current data when the report is ran on the following Tuesday. 

Database required maintenance was performed 12/20/10 - 1/3/11, therefore, live data numbers were not available on 12/28. 





AGENDA ITEM 24 

MEDICAL BOARD STAFF REPORT 

DATE REPORT ISSUED: January 10,2011 
ATTENTION: Medical Board of California 
SUBJECT: Polysomonographic Technologist Regulations 

(CCR, Title 16, Division 13, Chapter 3.5, Articles 1 
through 6) Second Modified Text 

STAFF CONTACT: Curtis J. Worden, Chief of Licensing 

REQUESTED ACTION: 

Direct staff on how to proceed with the Polysomonographic Technologist Regulations 
(CCR, Title 16, Division 13, Chapter 3.5, Articles 1 through 6) Second Modified Text. 

STAFF RECOMMENDATION: 

Staff recommends posting the Second Modified Text for a 15 day comment period and 
authorizing the Executive Director in the absence of any adverse comments to proceed with 
filing the Second Modified Text with the Office of Administrative Law. 

BACKGROUND: 

This memo provides you information regarding the Board's attempt to adopt regulations to 
implement the registration of polysomnographic technologists, technicians and trainees, as 
required by Senate Bill 132. As you may recall, the Board, at its November 15,2010, meeting, 
decided to make some revisions to the proposed polysomnographic regulations and then circulate 
those revisions for a comment period of fifteen days. The Board received comments on the 
reviewed proposal. 

As a result, after the meeting, interested parties met with Board staff and legal counsel to discuss 
additional revisions to the regulations. Of particular interest to the interested parties are the 
following: 

1) 	 Approval of Educational Polysomnographic Programs. Staff and legal counsel agree that 
this revision is necessary to recognize those applicants who have completed an 
educational program designated by the Board of Registered Polysomnographic 
Technicians. 

2) 	 Potential Grandfathering of the Examination Requirement. One of the more controversial 
issues is the qualifications to become a registered technologist. One of the statutory 
requirements for registration as a technologist is the successful completion of a national 
certifying examination. In lieu of the examination, however, SB 132 allows an applicant 
for registration to provide the Board with sufficient evidence that he or she has been 

137 



Technologist Regulations 

polysomnography for at least five some technologists 
who practicing for grandfathered in and 

tJa~'",ar;'-' of the examination would not be to registration. 

In with the interested parties, counsel have learned that 
supposed intent of the grandfather clause was allow an applicant who 

"''''''''''''U safely for five years to register as a ."'''"'',Ll....' without reference to the 
of an educational program or su<:ceSS1:U an examination. 

perspective, this new, is inconsistent with the statute. 
sufficiency is a ,UII'_",".... must be 1) consistent 

not with statute; nCI;C:S:SiUY to effectuate the purpose 
statute. Additionally, a of a statute. 

U.S.A. v. 49 Cal.Rptr.2d 
the enlarged of the statute 

the examination only exemption to an ""v,,,,,,,..,I"....,,, ..",n,,,,,,,,t,, for 

from an approved program as well as 

Board may want to consider 
""",'1"1'\,.", moving forward with expanding 
want to set an date for 

,..,.I'\nl'\e,,,, to significantly revise 
technicians and to 
essence, while the 
suggest five: trainee, 

startup. This new regimen is 
prudent public policy as it 

Two of the technician 
in scope and ability to 

statutory issues resolved 
Additionally, the Board may 

also received the following comment: bring to yOUI' 
attention that subdivision (a) of section 1 13 ..",'1""'''''''''1''''' ",,,,,,, ..,,,.,1378.1 (e) and I 

it was meant to reference section 1 1(f). 

13. Employment and Supervision of 

(a) 	 physician and surgeon who does not meet one requirements set forth in 
1378.1(e) shall not supervise polysomnography registrants ... " 

l(e) references the definition for a "polysomnographic registrant" whereas 
the definition for "Supervising physician and surgeon." 

_~""I":,_ is appropriate and has been made to """",vuu modified text. 
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MEDICAL BOARD OF CALIFORNIA 

Proposed Second Modified Text 

Changes to the first modified text are shown in italics with double 
underline for new text and italics with double strikeout for deleted text. 

Add Chapter 3.5 to Division 13 of Title 16, California Code of Regulations, to read as 
follQws: 

Chapter 3.5. Polysomnoqraphy 

Article 1. General Provisions 

1378.1. Definitions. 

For the purposes of the regulations contained in this chapter and for purposes of 

Chapter 7.8 of Division 2 (commencing with section 3575) of the code: 

(a)"Approved polysomnographic education program" means (1) a polysomnographic 

education program accredited either by the Commission on Accreditation of Allied 

Health Education Programs ("CAAHEP") or by the Commission on Accreditation for 

Res_piratory Care; @F(2) a sleep technologist program accredited by the American 
~ -

Academy of Sleep Medicine: and (3) a sleep technologist eroqram approved bv the 

Board of Registered Po/ysomnographic Technologists. 

(b) "Board" means the Medical Board of California. 

(c) "Code" means the Business and Professions Code. 

(d) "National certifyingl examination" means the technologist credentialing examination 

qiven by the Board of Registered Polysomnographic Technologists. 

(e) "Polysomnography reqistrant" includes any person registered as a trainee, 

technician or technologist under this chapter. 

1. 139 



2. 140 



Article 2. Applications 

1378.5. Application for Registration as a Polysomnographic Technologist, Technician 


or Trainee. 


An application for registration as a polysomnographic technologist, technician, or trainee 


shall be filed with the board at its principal office on the prescribed application form 


[PST - 1 A (8/10)], which is incorporated by reference. The application shall be 


accompanied by such evidence, statements or documents as therein required and filed 


with the fee required by section 1378.35. 


NOTE: Authority cited: Sections 2018 and 3577, Business and Professions Code. 

Reference: Section 3575-3577, Business and Professions Code. 


1378.7. Abandonment of Applications. 


An applicant shall be deemed to have abandoned an application if he or she does not 


complete the requirements for registration within one year from the date on which the 


application was filed. An application submitted subsequent to an abandoned application 


shall be treated as a new application. 


NOTE: Authority cited: Sections 2018 and 3575, Business and Professions Code. 

Reference: Section 3575-3577, Business and Professions Code. 

Article 3. Qualifications for Registration 

1378.9. Examination 

(a) Tile certification examination offered by the Board of Reqistered PolysomnograQhic 

Technologists is approved by the board for purposes of qualifying for registration 

pursuant to Chapter 7.8 of Division 2 of the code: 

(b) An applicant who applies for reqistration as a polysomnographic technologist on or 

before October 22, 2012, may, in lieu of successful completion of the examination 

3. 141 



meet the following requirements: 

3575(c) of the code, an applicant for registration as a polysomnographic technician shall 



and 

5. 143 




(d) The delegation of procedures to a registrant or other licensed health care 

6. 144 




(a) A polysomnography registrant shall provide notice to each patient of the fact that the 

45 



(3) Including the notice in a statement on letterhead, discharge instructions, or other 

involving the following: 

8. 1 




(c) Battery or assault 

(e) Evidence, if any, of rehabilitation submitted by the applicant or petitioner. 

9. 147 
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Curt Worden - Polysomnographic Program Regs 

From: Gail Blanchard-Saiger <gblanchard@calhospital.org> 

To: '''curt. worden@mbc.ca.gov'" <curt. worden@mbc.ca.gov> 

Date: 1/3/2011 10:24 AM 

Subject: Polysomnographic Program Regs 

CC: Dorel Hanus <dhanus@calhospital.org>, '"dlgonzalez@cs.com''' <dlgonzalez@ ... 
Attachments: Draft language for Tech 2.doc 

Mr. Worden, 

Happy New Year. Attached please find the language we discussed-creating a polysomnographic technician II classification. After 
our meeting, one of our group members pOinted out there is a third category of individuals who should qualify for 
grandfathering-those individuals who have the RPSGT certification but did not graduate from an approved program. The reason 
these individuals did not graduate from an approved program is that there were no such programs when the RPSGT certification 
was created. Of note, many of these individuals helped to develop the current educational program and may be currently 
administering that program. 

Many of these Technologists are currently administering clinical Sleep Medicine programs in California acute care hospitals 
and/or supervising the staff of those programs. If the new California Regulations do not recognize these Sleep Technologists and 
allow them to continue their supervisory duties the care of California sleep disorder patients may be compromised. 

After meeting with the California Sleep Society representatives, we now understand the intent of intent of SB 132- B&P Code 
3575(b) was to grandfather these individuals as well as individuals who have been working for at least 5 years. If you agree with 
that interpretation, it should resolve these issues. If not, we believe there are two options. 

One option would be to expand the Technician II category (reflected on the attached) to include both individuals who have been working for 
at least 5 years as well as those who have RPSGT certification (who would necessarily have been working at least 5 years) Under this option, 
the Technicians II would be authorized to provide the full scope of services as a technologist as well as supervise staff. 

Another alternative would be to leave the Technician II category as reflected on the attached (authorized to perform full scope of services 
but no supervisory responsibility) and create a Technician III category. The technician III category would be reserved for those individuals 
who have passed the RPSGT certification but who have not graduated from an approved program (because they did not exist). These 
individuals would be authorized to perform the same scope of services as a Technologist as well as supervise other staff. 

Thank you for your consideration of these issues. Please feel free to contact me with any questions or concerns. 

Gail 

Gail M. Blanchard-Saiger 
VP Labor & Employment 
California Hospital Association 
1215 K Street, Suite 800 
Sacramento, CA 95814 
Tel: (916)552-7620 
Fax: (916)554-2220 
gblanchard@calhospital.org 
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Technician II (full services but no supervisory authority) 

I 

Add new 
(c) addition to the requirements set in ...,"',",'.lVl 

of as a polysomnographic technician II 
following 
(1) 	not under Section 3576 of the code; and 
(2) submit as proof that the applicant has been practicing 
for at least as January 1,2012: 

(a) one or more 	 under penalty ofperjury by a 
to they physician supervised the applicant. the 
the applicant, and applicant's ability to practice polysomnography 

(b) a 	 good standing from each state in which the applicant is 
the individual is registered or licensed in another and 

application a current certificate in Basis Life Support by 
Association. 

who does not meet one of the requirements set 
polysomnographic registrants. No physician and 

polysomnographic technologists and/or r=:..<-===~+=;=.;:;.....==== 
and surgeon shall comply with the 

supervising polysomnographic 
not supervise more than a total of 

a supervising 
polysomnographic "",,,',>uv 

physically present on the 
under his/her supervision. 

Technician! 
perform the services described in ""'.... UV'A< 1 15..... 

Scope Polysomnographic Technician II 
A polysomnographic II may perform the services described in Section 
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Technician Proposal: 

Add new 1378.11 
(c) Polysomnographic Technician III. In addition to the 
3575( c) of the an applicant 
meet the requirements: 

registration as a polysomnographic 

(I) not subject to denial under Section 
(2) the following as proof that the polysomnography safely 

at least five years, as January 1, 
(a) one or more declarations under penalty of perjury a supervising physician attesting 

to the period of physician supervised the applicant, the tasks performed 
applicant, and applicant's ability to practice polysomnography safely; and 

(b) a letter of good from state which 
licensed, the individual is or licensed 

or 

(3) have passed national certifying examination; and 
(4) possess at the time of application a current in Basis Life issued by 
American Association. 

Modify 1378.13 
(a) A physician surgeon who not meet one of the requirements set forth 
1 1 (e) shall not supervise polysomnographic No physician 
supervise more than eight polysomnographic and/or P~!..l.2!~~e!.!i:!~~~~~.!..!£! 

physician and shall comply 

supervIse more 
a supervising 

polysomnographic recnnOJO 
other licensed health care professional 
to the polysomnographic technician 
(c) A polysomnographic 
III and or supervising physician and establish guidelines 
adequate supervising by the technologist or polysomnographic technician In of 
polysomnographic I and may be satisfied by 
supervising physician and surgeon adopting protocols some or all of the performed by 
the technician I and trainees. Protocols be dated by the supervising physician 
and and the polysomnographic tecnn~[)IOi!lS -"-"-='-'-"'-=====-:====-"'=" 
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Curt Worden - FW: Medical Board of California - - Polysomnography Registration Program - 
REGULA TIONS - - Modified 

From: Stephanie <Stephanie.Nunez@dca.ca.gov> 
To: Curt Worden <Curt. Worden@dca.ca.gov>, "fboyd@mbc.ca.gov" <fboyd@mbc.ca.g ... 

11122120103:55 
Subject: Medical Board California - - Polysomnography Registration - - REGULATIONS - 

Modified 
Attachments: Polysom Availability - Modified Text - II-20IO.pdf 

This is NOT an official comment, but I thoUght I should bring to your attention that subdivision (a) of section 
1378.13 references section 1378.1titl and I believe it was meant to section 1378.1{f1 

"1378.13. Employment and Supervision of Registrants. 
(a) A physician and surgeon who does not meet one of the requirements set forth in section 1378.1 (e) shall 
not supervise polysomnography registrants ... " 

Section 1378.1(e) references the definition for a "polysomnographic registrant" whereas 1378.1(f) ..o1"''',.o:n .... t:'''' 
the definition for "Supervising physician and surgeon." 

Stephanie 

916.323.9983 

From: 
Sent: Monday, November 20102:23 PM 
To: Stephanie Christine Molina 

FW: Medical Board ofCalifornia - - Polysomnography Registration P""OT<I'1rI - - REGULATIONS - - Modified TEXT 

Sent: Monday, November 
To: Rhonda Baldo 
Cc: Curt Worden; Boyd 
Subject: Medical Board of California - Polysomnography Registration - - REGULATIONS - - Modified TEXT 

To All Interested Parties: 

A copy of the Polysomnography proposed modified text is attached. 

wish to comment on the proposed modifications, you may do so by submitting written comments on or before December 3,2010 to the 
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Fayne Boyd, Licensing lVl~llIa:"'t:r 
Medical Board of California 
Sacramento, CA 95815 
Telephone: (916) 274-5983 
Fax: (916) 263-2487 
E-Mail Address: 

If you have any .... "i·'H',nne or ",,.{'or,,,",,,,, UV'''''H'uau the attached information, please contact me at (916) 263-2605. 

Thank you, 

Rhonda Baldo 
Medical Board of California 
Polysomnographic n~,oW'''Y''VU 
2005 Evergreen Suite 1200 
Sacramento, CA 95815 
(916) 263-2605 

Note: My E-Mail addresshas ..HuH);••utoRhonda.Baldo@mbc.ca.gov Please update your address book to reflect this vH'U');". Thanks. 

*"'*Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may contain 
confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended 
recipient, please contact the sender by reply e-mail and destroy all copies ofthe original message. *** 
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ietyc 
December 3,2010 

Ms. Fayne Boyd, 
Medical Board 
2005 Evergreen 
Sacramento, CA 95815 

RE: Proposed Regulations for Certified Polysomnograpbic Technologist 

Dear Ms. Boyd: 

is pleased to submit comments to the Medical Board of 
the educational and training 

of"certified 
the proposed regulations 

''''''·'LUV'''F,L''' must complete to obtain the 
by the Board. The CSS and provides education in 

polysonmographyand medicine as well as awareness of the field. The CSS 
encourages and assists in the advancement of scientific and standards of 
technology, and the highest standards and qualifications for sleep 
physicians and technologists. 

reference the a ...." ..'.,"'" 

of our letter dated November 3, 2010 and hereby incorporate by 
submitted comments in that letter. 

(1) Amend section 1378.1 (2) 

We 

._"''',__",_. CSS 

have on several V'"'''''''''JHu requested that the Board modify the language in 1378.1 (2) and 
""'~'fwt""i"P of this modification and the serious consequences """V'""''''"iU 

following amendlme:nts 
are incorporated into the regulatory language: 

Current .....!"i ....e;... 
(a)-Approved po/ysomnographic means (/) a 
education program accredited either by the Commission on Accreditation 
Health Education Programs (CAAHEP) or by the Commission on Accreditation/or 
Respiratory . or (2) a sleep technologist program accredited by the American 
Academy Medicine. 

We remain concerned with the use of the American Academy of Sleep , ....'...,..."'".'" 
as the body that accredits training programs 

that on"",n,,, 

national certifying examination. 

The BRPT has approved sixteen programs that satisfy the "",'ULUi£; n:lOulrClnCIU 

for the board exam. Two of these training programs are offered on line are an 
important option to have ready access to training programs. A-STEP is 

and there is no reason to the judgment of the BRPT on 
standards for its own exam. A-STEP is a trademark of the AASM and their 

510-263-3352 
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'accreditation" programs is to BRPT's approval of the A-STEP 
curriculum. Although it is highly unlikely, it is important to recognize that BRPT could 
one day not A-STEP as a qualified program for the RPSGT exam. If 
this were to happen there would be no educational program that would qualify trainees 
and technicians for both California certification and the BRPT Exam. 

Proposed Language: 
education means (1) a polysomnographic 

education program accredited either by the Commission on Accreditation ofAllied 
Health Education (CAAHEP) or the Commission on Ar'·"h."""~rU)J<l 

techn()IOJ"llSI program approved 
rw!Vs()ml:loY,rao'nu; Technologists. 

We have enclosed a statement from BRPT Executive Director John Ganoe that explains the 
standards for A-Step training programs and the rationale behind the creation of 
this classification for programs that the requirements for the exam. 

(2) 	 important 
grandfathering in are commendably U"',~v"V"'U 
discussed in the California Hospital Association (CHA) letter 3 to Fayne 

of the Medical Board of California (MBC). are in agreement and support of 
letter including their concern over possibility that may have 

modeled its technologist technician services after the of 
Polysomnographic Technologists classifications. And we agree; 

BRPT does not technician technologist scope of " 
the Academy of Sleep Technologists (AAST) 

.."n.n,,, with 

AAST is the and 
19lIlatt:d as a the AAST 

(at that time known as the independent authority on 
technologist and credentialing professional conduct that it is 

today. In addition to a common history the AAST and BRPT share same 
commi tment to upholding the highest standards conduct and professional 

Technology. 

pertinent aspect AAST Sleep "',","""V'"'' job description 

A Sleep peiforms 	 polysomnographicjesting and 
analysis, and associated interventions general of a Sleep 
Technologist and/or the clinical director (MD, PhD, or designee. A 

Technician can supervision ofa Sleep Trainee. 

California agrees with the that the Polysornnographic 
in the current regulations proposal is unduly restrictive, 



we propose that the regulations be amended to 
described by the AAST. In addition, it is 

Technicians be included in the 
medical services to patients in California. 

Technician scope of 
that grandfather 

disruption of 

thank you for allowing the to submit comments on these important 
We urge the Medical Board to 

VV~'''''HA~V the importance of this 
the State of 

clinici
trust that you 

ans and sleep 

have any questions or would 
to contact the CSS President, All,",-",vuvl 

Michael Salemi, 

further, 
1 

please feel free 
or CSS 

Sleep Society Board of Directors 

Secretary-Treasurer: 
RPSGT 

Michael Salemi, 
Alon A vidan, 
Michael Cohen, M.D. 
Milton Erman, 
Sharon Keenan, 
Glenn Roldan, 
Paul Selecky, 
Kimberly 
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December 3, 20 I I 
Michael Salemi, RPSGT 
Secretary I Treasurer 
California Sleep Society 

Dear Michael: 

We're pleased to hear that the regulatory phase of the legisl,ih,'e process in which the California Sleep Society has been actively 
engaged over the course of the past two years is nrclcp,orlin" 

In response to your request for additional information the BPRT -designated alternative educational programs - programs 
which may be used to establish Pathway # I or Pathway to sit for thc Polysomnographic Technologist 
(RPSGT) exam lieu of the A-STEP olliine module I would like to some background on the BRPT decision to 
designate alternative educational pathways, as well as some information on how those programs are reviewed prior to designation. 

The development and delivery of the AASM A·STEP curriculum - both the didactic I clinical component and the online modules 
was significant development for our field and moved the discipline closer to the establishment of a basic, common curriculum for 
individuals for a career in sleep Completion of the A-STEP curriculum is solidly integrated into the pathways 

for the RPSGT exam. decision to designate alternative educational for establishing Pathway 
was based both on a concern that educational be as widely as possible, and a bcliefthat 

by the availability of more than one educational for establishing exam eligibility. 

The application and review process leading to designation as an alternative educational 
requires that a program demonstrate that currieu lum mirrors the content 

is l'cqu I[ed to demonstrate how each element ofthe curriculum is 
Documentation is electronically lind detailed un'!"",,,.,..,,, 

texts. Application materials are forwarded to tht BRPT Eauelllio!n 
Subject Matter with extensive professional cXllCri.cm:c 
the BRPT exam Again, the review 
recertification. As new A·STEP modules have 

designated alternative programs have been required 
modules. 

Our collaboration with AASM in and maintaining all strong educational pathway to the BPRT exams is 
enormously valuable, Michael, and we look 10 continuing We do believe that the of 
alternative, strong educational pathways \0 establishing RPSGT exam eligibility has served our candidates and our well. 

Please be touch if I can provide further information. 

Best personal regards, 

John H. Ganoe, CAE 
Executive Director 
Board of Registered Polysomnographic Technologists 
8400 Weslpark Drive, Second Floor 
McLean, VA 22102 
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the Commission on Accreditationfor Respiratory 

Pre"ideflf 

fvledicim: 

MD.. 
MPH 

l\1ichael Cohen, 

M,D. 

Contra 


November 3,2010 

Ms, Manager 
Medical Board of California 
2005 Suite 1200 

"''''',.-v, CA 95815 

RE: 	 Proposed Regulations for Certified Polysomnographic Technologist 

Dear Ms, Boyd: 

(CSS) is pleased to submit comments to the Medical Board of California 
(Board) proposed regulations outlining the educational and training a 
technologist must complete to obtain the designation of "certified polysomnographic technologist" by the 
Board. The CSS and provides education in polysomnography and medicine as well as 
increased awareness of the field. The CSS encourages and assists in the advancement of scientific 
and technical standards of-sleep technology, and the highest standards and 

Itlr"tll~n~ tor medicine physicians and 

After the proposed language, the CSS resipecttuilly requests that the amendments are 
incorporated into the regulatory language: 

(1) 	 Amend section 1378.1 to ensure that the regulations do not unduly restrict the education 
opportunities for registrants. 

Current language: 
(a)-Approved po/ysomnographic means (1) 

program accredited either by the Commission on Accreditation 


lecnmllOJf!lSI nrll"'rcnm ac/:reliite'd the American Academy ofSleep Medicine. 

We remain concerned with the use ofthe American Academy 
programs when it is the Board 

of as the 
body that accredits polysomnographic 

v~r.mr,()or<"'hlr. Technologists that governs the national 
proposed language is not amended there will be significant disparity between California law and 
the that qualify sleep technicians for the national examination. 

The BRPT has approved sixteen programs that satisfy the requirement for the 
board exam. Two of these are offered on line and are an option to 
have access to qualified programs. A-STEP is one option and there is 
no reason to question BRPT on setting the standards for its own exam. A
STEP is a trademark AASM and their 'accreditation" programs is subject to 
BRPT's approval ofthe A-STEP curriculum. 

(/) a polysomnographic education 

Care; or (2) a 
technologist program !Y!J~~fl..!ltl!.£!lL!1!!.!!!!:!'!.!1.~~~~rll>gJj~'!1J1.!!Ui:!.!£~~~:b!Jt!lli~~ 

program accredited either 
PrflCtrll1n.< (CAAHEP) or 

Commission on Accreditation ofAllied Health Education 
the Commission on Accreditationfor 

- Fax 5 
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From the Board of Registered Polysomnographic Technologists: 

RPSGT Exam Requirements 

• 
• 
• 
• 

Pathway #1 -for candidates with 18-months 	 (on-the-job training) 

I. 	 Candidates must complete a minimum of 18 months ofpaid clinical experience 
where at least 21 ofon-the-job duties performed 

",,;ur-CUrlV and/or scoring. Duties must be 

2. 

I. 

2. 

CP.l'llIi!Calp..~ ofcompletion from each module. or 

theAASM. 

3. 	 Candidates must include proofofcompleting secondary education. Acceptable forms 
ofproofare copies or diplomas from high school. GED or equivalent, 
or college or university education. 

BRPT-Designated Alternate Educational Programs: 

Please note: A-STEP programs are not required for RPSGT recertification. 

The programs listed below have been reviewed by the BRPT Education Advisory Committee 
and are BRPT-designated alternate educational programs. These programs have not been 
reviewed or endorsed in any way the American Academy ofSleep Medicine (AASM) and 
are not recognized as any accreditation. 

Lexington, KY 

Hams'hul'(7 PA 

London. Ontario, Canada 

Madison, WI 

Sleep Multimedia 

Sioux Falls. SD 

Toronto Sleep Institute Toronto, ON, Canada 

University ofWestern Australia Nedlands WA, Australia 
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Eliminate the language requiring a sleep technologist or other licensed health care 
professional to directly supervise a technician. 

Current Language: 
Section 1378.13 (b) "Employment and Supervision 
"If a supervising and surgeon is not physically on the premises, a 

polysomnographic technologist or other licensed health care professional 
present on the premises and available to the polysomnographic 

technicians and/or trainees under his/her supervision." 

Proposed Lltlllgtlltge; 

"If a supervising and surgeon is not physically on the a 
supervising polysomnographic technologist or other licensed health care pfC,te!iSICtnal 
shall be 	 on the premises and available to the POIYs()1Tl!10grap,hlC 
te€iffiteTiffiS,.tlflit!fEW trainees under his/her supervision." 

TheAASM ,-l",ol'r""hr," for a n"'~"lnnll{,. technician states: 

A Poiysomnographic Technician peiforms rn,nm'ph"'H'jvP ool'VSClmll!ORlral')'hic 
testing and analysis, and associated interventions under the general 
supervision Polysomnographic Technologist (RPSGT) and/or the clinical 
director (MD, DO) or designee. A Polysomnographic Technician can 
provide supervision ofa Polysomnographic Trainee. 

A sleep technician is an individual who has: successfully completed an approved 
polysomnographic education program; possesses a minimum of six months as 
a trainee; and possesses a current certificate in Basic Life 
Support issued by the American Heart Association. The CSS requests that the language is 
amended to allow the sleep technician to work under general of a RPSGT, 
clinical director or other appropriately qualified licensed health care 

(3) 	 Eliminate or modify use of the phrase when referring to technicians and trainees 
covered under the certification requirements of SB 132. 

the national exam receive the title "Registered 
and may use credential RPSGT. In the profession of 


polysomnography the word confers status. the word 

is reserved for those who have 


SB 132 and the related regulations use the term 'technologist' appropriately. However the terms 
and are used to describe technicians and trainees throughout 

the regulation. Here are two examples: 

1378.1 (e) registrant includes any person re~;lstere:d as a 
technician or technologist under this 

and 

1378.11. (a) Polysomnographic Trainee. In addition to the requirements set forth in 
Section 3575(c) of the code, an for registration as a polysomnographic trainee 
shall meet the following ... 

We believe that use ofthe term should be modified or its use clarified to ensure that 
technicians and trainees do not inappropriately use the term in ways that would confuse the public 
or other members of the profession. Possible solution would include the following: 

161 



I. 	 Substitute the terms 'certified' and 'certification' for 'registered' and 'registrant' when 
referring to trainees and technicians 
or; 

2. 	 Place a disclaimer in the that use of the terms "registered' and 
'registration' when used in relation to polysomnographic trainees and technicians does 
not confer the right to use these terms injob descriptions or credentials. Further it should 
be clarified that the use of these ternlS when used to describe individuals that have 
satisfied certain provisions within SB 132 and its associated regulations does not indicate 
that they have met the requirements national certifying examination. 

(4) Clarify that the national certifying exam means the RPSGT examination. 

During the enactment of SB the BRPT was the RPSGT examination. 
in 2009 the BRPT introduced the Certified Technician (CPSGT) 

exam and credential. Although we believe that this is a toward further refinement of 
parameters in it is too to adopt this credential as a to 

meet the defmition of 'technician' under SB 132. 

We recommend that the Medical Board not consider the adoption of the CPSGT credential and 
examination until its usefulness is more within the sleep medicine both 
nationally and within California. Therefore we request that the regulations 
that the national certifying examination is the RPSGT examination until more information is 
available regarding the CPSGT credential and examination. 

Proposed Language: 

1378.1 (d) National certifYing examination means the :.:.:....=.:..examination given by the Board of 
Registered Po!ysomnographic 

(5) Clarify the scope of services to be provided by technologists, technicians, and 
trainees. 

The draft regulation proposes to sections 1378.15 and 137817 relating to of 
services." However, these appear to relate more to the level of supervision that may be 

they create confusion as to what the exact scope of services are that may be 
''''-'II''''''''."", and trainees. We respectfully request that the 

the scope of services that may be offered each of these three in 
order to eliminate any confusion that may be created the draft regulation. we 
respectfully request that the be clarified to reflect the levels that are 
generally accepted within the medicine. 

(6) Clarify tne "grandfathering nr(lvi!:iml~ contained in Senate Bill 132. 

Business and Professions Code Section 3575, subdivision (b) contains to the 
"grand fathering" ofcertain who have been practicing polysomnography for at least 
five years in a manner to the Board. We respectfully request that the "rrI,"A,,,'n 
regulations be amended to the manner in which existing practitioners may be 
into the program. 
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Again, thank you for allowing the CSS to submit comments on these important regulations. If you have any 
questions or would like to discuss these issues feel free to contact the CSS AI 
Reichert, MA, RPSGT at 650-367-5188. 

California Sleep Society Board of Directors 

President: AI M.A., RPSGT 
Past President: Clete A. Kushida, MD, RPSGT 
Secretary-Treasurer: Michael RPSGT 
Directors: Alon Avidan, MPH 

Michael Cohen, M.D. 

Milton Erman, M.D. 

Sharon Keenan, Ph.D., RPSGT 

Glenn RPSGT 


M.D. 
M.A.,RPSGT 



ITEM 18 


MEDICAL BOARD REPORT 


DATE ISSUED: January 11, 1 
ATTENTION: Members 
SUBJECT: Disciplinary Guidelines - Modified 

CONTACT: Cady, Enforcement Manager 

Adopt modified text and request the Director to complete the 
submitted to the Office of Administrative Law for n;;>\1"'",,, and approval. 

the Board consider the proposed revisions, discussed the Board's January 
6, 2011, Parties which to the Manual Disciplinary and 
Model Disciplinary Orders. 

At the November 5, 2010, meeting. a hearing was to 
amendments to the Manual of Disciplinary Guidelines and Model UISCIOIIn 

amendments are being made to clarify O'VI·C!fln./'I 

changes to reflect current oro!oal[10rla 

The received written comments ..... "T."..,.'" public comments were given 
proposed regulations. 

At the end of the hearing, it was that 
28, 2011, so that could the t"r...:nrn!on'tQ 

being developed for all healing arts boards by the 
Committee (convened by the Department of Consumer 
Further, it was suggested a meeting of nrOrOQTOn n"-lr;flP<':: 

A meeting of "-.r",...",,,,·rorl Several written 
comments were 

see: 
California Medical Association, dated October 18, 2010 

Letter from California of 6, 2011 
E-mail from Julie D'Angelo 

on these written comments, at the January 6, 2011 Inrc.roc'torl 

Parties the following proposed text: 

Conditions 9 10 -- Controlled Substances/Alcohol-- Abstain from Use 

In response to the comments and testimony received during the 45-day comment period, 
hearing and interested meeting. the modified text to eliminate the 3-day 

advance notice before cease practice order is issued following a positive test result. This 
modification board's guidelines consistent with the uniform and the 
provisions of and Code 315.2 an immediate "cease practice" 
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Staff Report, page 2 
Disciplinary - Modified Text 
January 11, 2011 

based on a In addition, and Professions Code Section 31 
effective January 1, 1, which provides authority to impose immediate cease practice 
order and addresses CMA's concerns regarding the board's authority to impose this requirement. 

No modification was made to address the testimony from CSAM to combine the conditions requiring 
that the from use" for substance and/or Under the current 

, to use of alcohol or rr"'IUT\I 

substances suggest including both Condition 9 10, which is with the 
provided. Therefore, no modification of text was necessary. 

board did modify the text to add that the biological fluid test must be "confirmed" before pursuing 
a "cease practice" in response to CSAM's testimony regarding this The text was 
modified in to the issue identified by a representative from the Office of Attorney 
address the failure by a licensee to promptly report a new prescription Board, which 
a positive test 

Condition 11 - Biological Fluid Testing 

The board modified text to eliminate advance notice cease practice is 
issued for failing to cooperate with biological fluid testing. This modification makes the board's 
guidelines consistent with the DCA uniform standard, In response to comments received, 
proposed text "Within 30 calendar days of decision" has removed and the condition will 
require that an acceptable lab contract must in place "prior to practicing medicine", 

did not the testing frequency. The 
testing frequency proposed by the Abuse Coordination 
Committee is not The subcommittee meeting scheduled on September 27,2010 to 
discuss this standard was cancelled and not been rescheduled. condition as OrOOOl:lea 
requires the submit to random, unannounced testing. believes that by not 
identifying a specific testing frequency in this condition, the frequency can be determined by board 
policy and modified a standard is 

Other technical, non-substantive were made to the language. 

modified text is It was to aI/ interested 
close of the public comment period will January 24, 2011. 
requirement allowing the Board to adopt the modified text at the meeting on January 2011. 

If any written comments are received during the public comment period, copies will be brought to the 
Board meeting. always, public comment also may be received during the meeting. In the mean 
time, jf you have any questions, please contact me at (916) or at ===;;;;..;;;;..J~':":"=~:;';::;:":';:J...::...:. 
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18,2010 

Susan Cady 

Enforcement IVHU"Ua"" 

Medical Board 

2005 


Subject: Comments on 

"Manual of Model Disciplinary Orders and Disciplinary Guidelines (11 th Editionl20 10)" 


Dear Ms. 

The California Medical Association (CMA) respectfully submits the comments 
consideration to the proposed amendments to "Manual of Model Disciplinary 
and Disciplinary (11 th 10)". The comments are in to the 
solicitation for comments in a notice of proposed rulemaking on September 13, 10 for 
Division 13 Title 16 of California Code Regulations. 

The California Medical Association is an advocacy rpnrPN'nt" 35,000 
California physicians. Dedicated to of the legal, 

and regulatory areas on behalf of physicians and their 

I. Background 

We understand that the purpose of the prcmo:sea amendments to the Manual of Model 
Orders and Disciplinary is to reflect in law, clarify 

make to reflect the current probationary environment. 
would like to for your 

CMA's 

CMA concerns the proposed disciplinary j:;U"YvllUn__" as follows: 

A. Section 9. Controlled Substances  From Use 
Section 10. Alcobol- Abstain From Use 
Section 11. Biological Fluid Testing 

1 
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These sections essentially provide for an automatic suspension of a license in the event the 
respondent has a positive biological fluid test for certain substances or fails to cooperate in a 
random biological fluid testing program. While we acknowledge that such events are a violation 
of probation, as was the case with the diversion program, we have serious reservations that the 
Medical Board may lawfully order the cessation of medical practice under these circumstances. 

First, the Legislature, in its detailed statutory scheme governing Medical Board disciplinary 
powers, has not authorized an automatic suspension in these cases, as it has where a licensee has 
been convicted of a felony. See Business & Professions Code §2236.1. Accordingly, the 
Medical Board lacks the statutory authority to issue such suspensions. See Medical Board of 
California v. Superior Court (2003) III Cal.App.4th 163 (Business & Professions Code 
provision governing a physician's participation in the diversion program did not permit 
disciplinary action against a physician solely on his failure to complete the program). 

Further, there are serious questions as to the constitutionality of the proposed guidelines 
purpOlting to authorize automatic suspension of the license. For example, in Ralph Williams 
Ford v. New Car Dealers policy and Appeals Board (1973) 30 Cal.App.3d 494, at issue was 
whether the Director of Motor Vehicles could lawfully suspend a license in the event the licensee 
violated a condition of probation. Recognizing the constitutional infirmity of the activity, the 
court stated: 

The Fourteenth Amendment protects the pursuit of one's profession from abridgment 
by arbitrary state action, and a state cannot exclude a person from any occupation in a 
manner or for reasons that contravene due process of law. (Endler v. Schutzbank, 68 
Ca1.2d 162, 169-170, 65 Cal. Rptr. 297, 436 P.2d 297.) Here, the revocation of 
probation, and therefore the revocation of Williams' dealer's license, is left to the 
discretion of the Director of Motor V chicles. But "an individual must be afforded 
notice and an opportunity for a hearing before he is deprived of any significant 
property interest, ... " (Randone v. Appellate Department, 5 Ca1.3d 536, 541, 96 
Cal.Rptr. 709, 488 P.2d 13.) Although Williams received notice and a hearing on its 
past violations, the conditions of probation dispense with notice and hearing on any 
future violations that may bring about a revocation of its license. 

In criminal law "fundamental principles of due process and fair play demand, ... that 
after a summary revocation of probation and before sentencing a hearing is required 
at which the defendant is entitled to be represented by counsel, to be advised of the 
alleged violation and given an opportunity to deny or explain it, and, if necessary, 
present witnesses on his own behalf." (People v. Youngs, 23 CaLApp.3d 180, 1 99 
Cal.Rptr. 101; People v. Vickers,8 CaL3d 451,458-461, 105 CaLRptr. 305, 503 P.2d 
313; see also, Morrissey v. Brewer, 408 U.S. 471, 33 L.Ed.2d 484, 92 S.Ct. 2593.) 
Due process requires a comparable opportunity for notice and hearing on the 
revocation of an occupational license. (Cf. Goldberg v. Kelly, 397 U.S. 254, 25 
L.Ed.2d 287,90 S.Ct. 1011.) 

2 
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Accordingly, CMA 
issue to lm[)OSI~S a 
truly believes 

to hann by COY,",',,,,,,,,, 

accorded a 
to patients. 

pre-deprivation 
If the 

can certainly 

B. Section 16. Professionalism 1J'..."u...··", (Ethics Course) 

program that meets 
seCI:lOn 1358.1. 

Physician Assessment 
School Medicine (Program)," we rpf''''rn'rn~'nrl 

program must be ··"'r....'''''!'''.... t 
lVJ....,~u...,a. Quality (IMQ)." 

program will meets 

The IMQ Professionalism was developed to comply with the requirements established 
by the Medical Board of California. program centers on the legal and ethical 
dimensions of the of medicine in California, and it introduces participants to a of 
resources to address or future Full participation completion of all 

completion of the The Program is divided into three 

The pre-course component consists a background assessment ""OJ'"'''_''''' 

course reading. of this ('orYln"YI 

of of medicine in 
as well as infonnation about the participant's knowledge of and ethical 

issues to the specific case(s) which the participant been referred to program. 
Participants an assessment expectations of program, recognition for 
change and commitment to change. 

ethics course. It includes a of that move 
application. Issues 

and when arise, clarification issues, resources to situations and a decision 
making modeL course is very ,,,t~'r"''' and it is designed to provide participants with a 
full understanding of their own violations and knowledge about 
how to access resources to deal with future 

The third is required assessments over a period following the course. It 
consists of test on law and ethics at the end of the 
course, and 6 month and 12 month follow-up assessments. At 6 pa11icipants submit 
infonnation regarding their during since the course a skills 
review At 12 months they provide a final on changes in profile 

3 
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status report. On '"'v:.ulJ' ..... , of the course, a is sent to Medical 

III. Conclusion 

In conclusion, the CMA believes that the recommended will improve disciplinary 
",,,,,,",v'IU",,':; making it a more useful those the physician 

Sincerely, 

Yvonne Choong 
Director, Medical and n.."J","""'Jl Policy 

California Medical Association 

Cc: Lisa Folberg, CMA Vice-President, Center for and Regulatory Policy 

4 

169 



Susan 
2005 
Sacramento, CA 95815 

California Society of Addiction Medicine 
575 Market Street. Ste 2125 San Francisco. CA 94105 4151764-4855 - Fax 4151764-4915 www.csam-asam.org 

A specialty society of physicians founded in 1973. Since 1989, a State of the American of Addiction Medicine 

6, 1 

TO: of California 
Enforcement Manager 

Street, Suite 1200 

CC: 	 linda Whitney, Executive Director 
Medical Board of California 

FROM: 	 David MD and Stephanie Shaner, MD 
CSAM Committee on the Well-being of Physicians 

RE: proposed to the 11th Edition/2010 of Manual of Model Disciplinary Orders and 
Guidelines 

California Addiction is the specialty physicians have clinical 
experience and in the full of diagnosis treatment of alcoholism and other drug 
dependencies. CSAM has a longstanding interest in the promotion and maintenance of physician 
health and the relationship of physician health to patient CSAM has always reinforced physician 
health activities and provided information and education those in positions of responsibility for 
maintenance of patient safety. CSAM contributed to the MBC Diversion Program Physicians during 
its development in 1978 and 1979 and the time it operations on January 1, 1980. 

CSAM is in these disciplinary guidelines because physicians who would previously have gone 
into the Diversion Program for Physicians are now going into probation governed by these guidelines. 

CSAIVI offers these statements of concern and suggests specific changes. 

Conditions 9 and 10 - obstoin from use of controlled substances and from alcohol 
CSAM that these two should be applied so that a respondent with a substance 
use or alcohol use disorder is to abstain from both alcohol and drugs not lawfully prescribed. 

REASONS: Our recommendation is in line with the clinical that, for a person with a substance 
use disorder (alcoholism or drug dependence), alcohol and any other substance 
represent same risk. Because clinical experience has shown that individuals most often use several 
substances-both alcohol and other drugs-and use one when another is not and because 
alcohol and other drugs have similar on the brain and on behavior, abstinence from both 
alcohol and or drugs is 

Condition 9 -- "If respondent has a any substance ... I respondent shall 
receive a notification from the Board ... to cease the medicine within ... days .... 
respondent will not resume ... until final decision on an accusation and/or a petition to revoke 
probation. " 
CSAM recommends that this guideline specify a requirement for confirmation of a positive screening 
test result the respondent is to cease and wait for a decision of the Board. 

REASON: False positives from initial screening tests are not unusual, due to the techniques 
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employed in the used for screening tests. Confirmation of a test by 
more sophisticated method has industry 

Further, CSAM that the guideline specify that MRO review shall be to 
respondent if the contests any confirmed test. 

Condition 20 - psychiatric exam 
CSAM recommends these requirements 
-- add an additional qualification the Board-approved psychiatrist; participation in a 4-hour 
orientation to relevant conducted by the recognized specialty societies in the 
psychiatric disorders abuse disorders, CPA together with the MBC. 
-- add a requirement that an orientation must be repeated every four years 

add a requirement that the evaluating psychiatrist must complete the evaluation of respondent 
and submit the report to the Board within sixty days 

add a requirement that the MBC or the evaluating psychiatrist must provide the respondent with a 
copy of the report of the evaluation 

REASONS; The evaluations of high functioning professionals in safety sensitive situations require 
specialized experience skill beyond most psychiatric evaluations. The psychiatrists performing 

examinations and the reports for the Medical Board should be required to participate 
in orientations to issues to assure a baseline and continuing currency and 
competence, in this area. 

The timeliness of the evaluation, and thus the action of Medical Board to bring respondent 
under [therapeutic] terms and conditions, is important to the clinical outcome for respondent. 

Condition 21 - psychotherapy 
"Note: this condition is for cases where the demonstrates that the respondent has had 
impairment (impairment by mental illness, alcohol abuse and/or drug self-abuse) to the 
violations but is not at a danger to respondent's " 
CSAM recommends requirements 

of the psychiatrist or psychologist so that 
"experience in the and treatment of emotional and mental disorders 

~~~~~~~~ 

" 
-- add a definition "psychotherapy treatment" to insure that it includes treatment approaches that 
have been demonstrated effective for substance use disorders. 

REASON: Diagnosis treatment of alcohol/substance use disorders treatment 
approaches not commonly used within traditional psychotherapy; such should be required. 

a written PV[ll1lfll1(J!Tl to the " 
how this evaluation is from the in 

condition in condition 20. 

Condition 22 - medical evaluation and treatment 
"Note: this condition is for those cases where the demonstrates that medical illness or 
disability was a contributing cause of the violations." 
CSAM recommends added requirements 

physicians who are appointed by the Medical Board to conduct medical 
an orientation about the use of validated screening instruments for 

and mood disorders 
a report to the Medical Board documentation of 

which screening instruments were used and the scores or response of the 

REASON: Harmful alcohol use and substance significant that are 
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factors in a number medical illnesses or conditions. Harmful alcohol use and drug use should always 
ruled out. There are instruments designed to by primary care 

physicians and this purpose, and the Board should insure those tests are 
employed and the results are included in the of these comprehensive examinations and 
evaluations. 

routinely in history and physical examinations. 
test for alcohol abuse, MAST, ASSIST, the 

A new section 
(SAM recommends of a guideline to be followed the Medical Board 
becomes aware that a applying for a may be required to enter 
(SAM recommends a requirement that MB( provide a decision within a specified time, 
requiring that a Board-approved evaluator conduct the evaluation and submit evaluation report 
within a specified time. 

## 



> > > Linda Whitney 111:29 AM »> 
fyi 

»> Julianne Felimeth <julied@sandiego.edu> 1 11:28 AM »> 
Dear Linda: 

I am trying to get to Sac for the meeting today at 1 :00, but my is delayed due to mechanical 
problems. 

FYI: CPIL has concerns about 9, 10, and 11 the same reasons as I stated in Novem ber: 
the 3-day practice is not consistent with the S8 1441 Committee's Stds #8 and 10, which 
immediate removal from practice upon notice of a 
disciplined w/full procedural process. 
section 31 as added by SB 1172. 

test. 
Condits 9-1

is a 
1 are not co

who has been 
nsistent w/new BPC 

Also, CPIL has concerns about the absence any standard. 
1441 Comm ittee's std 104 tests per week) year. 

Finally, is concerned about Condit #11 -- it probationer to practice 
medicine for 30 days wI no This is not aCI::e(ltaIJle. lZIl'rlZln'N4'>rnO::>lntGt aC(lepltaOlre to 

should be a condition precedent to practicing medicine. 

If you are not attending meeting today, could you this to the staff person who is? I'm 
to there as soon as I canl We are put on a different plane! 

Julie D. F. 

Sent from my Touch Pr02 on the Now Network from 
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AVAILABILITY OF MODIFIED TEXT 

NOTICE GIVEN that the Medical Board of California proposed 

Section 1361 in 4 of Chapter 13, inmodifications 

16 relating to Manual of Disciplinary and Model VISCIDIIn Orders, 

that were the subject of a regulatory hearing on November 5, 2010. A copy of only the 

text being modified is enclosed. Any person who wishes to comment on the proposed 

modifications may so by submitting written comments by the close of on 

24, 1 the following: 

Name: Susan Cady, Manager 

Medical Board of 


Address: 2005 Evergreen Suite 1200 

Sacramento, CA 95815 


Telephone No.: (916) 263-2389 

Fax No.: (916) 263-2387 

E-Mail 


DATED: January 7, 1 

I signed by I 

A Schunke 
Regulations Coordinator 
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Medical Board of California 

Modified Text 

Changes to the originally proposed language are shown by double underline for 

the new text and underline with strikeout for the deleted text. 


(For ease of locating the modified text, It also has been shaded.) 


1. Amend section 1361 in Article 4 of Chapter 2, Division 13, to read as follows: 

1361. Disciplinary Guidelines. 

In reaching a decision on a disciplinary action under the Administrative 
Procedure Act (Government Code Section 11400 et seq.), the Medical Board of 
California shall consider the disciplinary guidelines entitled "Manual of Disciplinary 
Guidelines and Model Disciplinary Orders" (..:w.tA Editiont200a 11th Edition/~ 2011) 
which are hereby incorporated by reference. Deviation from these guidelines and 
orders, including the standard terms of probation, is appropriate where the Medical 
Board of California in its sole discretion determines by adoption of a proposed decision 
or stipulation that the facts of the particular case warrant such a deviation -- for 
example: the presence of mitigating factors; the age of the case; evidentiary problems. 

NOTE: Authority cited: Sections 2018, Business and Professions Code; and SeetisR6, 
Section 11400.20 and 11400.21, Government Code. Reference: Sections 2227,2228, 
2229, and 2234, Business and Professions Code; and Sections 11400.20 and 
11425.50(e), Government Code. 

Modifications have been made to probationary conditions: 

Title Page - non-substantive change to year 

• #9 
• #10 

• #11 
• Recommended Range of Penalties for Violations of Probation 
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State of California 

State and Consumer Services Agency 


MEDICAL BOARD OF CALIFORNIA 

MANUAL OF MODEL DISCIPLINARY ORDERS 


AND DISCIPLINARY GUIDELINES 

114.()'h Edition 


2ggQ121!!~ 

STATE OF CALIFORNIA 
MEDICAL BOARD OF CALIFORNIA 

RiGt:aard FaRt9ul, M.D. 

Barbara Yaroslavsky, 


President 

Cesar Aristeigl:lita, M.D. 


Frank Zerunyan, 

Vice President 


Hedy Chang~ 


Secretary 


The Board produced this Manual of Model Disciplinary Orders and Disciplinary Guidelines, 
l1+Gth Edition for the intended use of those involved in the physician disciplinary process: 

Administrative Law Judges, defense attorneys, physicians-respondents, trial attorneys from the 
Office of the Attorney General, and the Board's disciplinary panel members who review 
proposed decisions and stipulations and make final decisions. These guidelines are not binding 
standards. 

The Federation of State Medical Boards and other state medical boards have requested and 
received this manual. All are welcome to use and copy any part of this material for their own 

work. 

For additional copies of this manual, please write to the address below or visit 

http://www.medbd.ca.gov/publications/disciplinary guide.pdf: 

Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815 
Phone (916)263-2466 

Revisions to the Manual of Model Disciplinary Orders and Disciplinary Guidelines, are made 
periodically. Listed below are the most recent changes included in the l1+G'h edition approved 
by the Board following open discussion at a public meeting . 

Summary of Changes 

The former "Disciplinary Guidelines - Index" printed after the last "Standard Conditions" has 

been moved to the Tabl'e of Contents (a formatting change only) and has been renamed the 
"Recommended Range of Penalties for Violations" for clarity. 

Model Condition Number: 
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9. Controlled Substances - Abstain From Use 

Respondent shall abstain completely from the personal use or possession of controlled 
substances as defined in the California Uniform Controlled Substances Act, dangerous 
drugs as defined by Business and Professions Code section 4022, and any drugs 

requiring a prescription. This prohibition does not apply to medications lawfully 
prescribed to respondent by another practitioner for a bona fide illness or condition. 

Within 15 calendar days of receiving any lawfully prescribed la\vful prescription 

medications, respondent shall notify the Board or its designee of the: issuing 
practitioner's name, address, and telephone number; medication name ... aR€l-strength... 
and quantity; and issuing pharmacy name, address, and telephone number. 

If respondent has a confirmed positive biological fluid test for any substance 'whether 
2!: not legally prescribed) and has not reported the use to the Board or its designee, 
respondent shall receive a notification from the Board or its designee to immediately 
cease the practice of medicine witl=l in tl=lree (~) salensar sa¥8 a1ter Being 8e netifies. 
The respondent shall not resume the practice of medicine until final decision on an 
accusation and/or a petition to revoke probation. An accusation and/or petition to 
revoke probation shall be filed by the Board within 15 days of the notification to cease 
practice. If the respondent requests a hearing on the accusation and/or petition to 
revoke probation, the Board shall provide the respondent with a hearing within 30 days 
of the request. unless the respondent stipulates to a later hearing. A decision shall be 
received from the Administrative Law Judge or the Board within 15 days unless good 
cause can be shown for the delay. The cessation of practice sl1all not apply to the 
reduction of the probationary time period. 

If the Board does not file an accusation or petition to revoke probation within 15 days of 
the issuance of the notification to cease practice or does not provide respondent with a 
hearing within 30 days of a such a reguest, the notification of cease practice shall be 
dissolved. 

10. Alcohol - Abstain From Use 

Respondent shall abstain completely from the use of products or beverages containing 
alcohol. 

If respondent has a confirmed positive biological fluid test for alcohol. respondent shall 
receive a notification from the Board or its designee to immediately cease the practice 
of medicine within three (3) calendar says after being so notified. The respondent shall 

not resume the practice of medicine until final decision on an accusation and/or a 
petition to revoke probation. An accusation and/or petition to revoke probation shall be 
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Administrative Law Judge or the Board within 15 days unless good cause can be shown 
for the delay. The cessation of practice shall not apply to the reduction of the 
probationary time period. 

If the Board does not file an accusation or petition to revoke probation within 15 days of 
the issuance of the notification to cease practice or does not provide respondent with a 
hearing within 30 days of a such a request. the notification of cease practice shall be 
dissolved. 

11. Biological Fluid Testing 

Respondent shall immediately submit to biological fluid testing, at respondent's 
expense, upon request of the Board or its designee. "Biological fluid testing" may 

respondent shall,at 
respondont's expenso, contract with a laboratory or service approved in advance by the 
Board or its designee that will conduct random, unannounced, observed,.wRRe 
biological 'I'Iuid testing a minimum of four times each month. The contract shall require 
results of the ~tests to be transmitted by the laboratory or service directly to the 
Board or its designee within four hours of the results becoming available. Respondent 
shall Failure to maintain this laboratory or service contract during the period of probation 
is a violation of preeation. 

A certified copy of any laboratory test result may be received in evidence in any 
proceedings between the Board and respondent. Failure to submit to or comply with 
the time frame for submitting to, or failure to complete the required biological fluid 
testing, is a violation of proeation." 

final decision on an accusation and/or a petition to revoke probation. An accusation 
and/or petition to revoke probation shall be flied by the Board within 15 days of the 
notification to cease practice. If the respondent reguests a hearing on the accusation 
and/or peUtion to revoke probation. the Board shall provide the respondent with a 
hearing within 30 days of the request, unless the respondent stipulates to a later 
hearing. A decision shall be received from the Administrative Law Judge or the Board 
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the issuance of the notification to cease practice or does not provide respondent with a 
hearing within 30 days of a such a request. the notification of cease practice shall be 

VIOLATION OF PROBATION 
penalty: 30 day suspension 

Maximum penalty: Revocation 
maximum penalty should be given for r"",."""",'fcrI 

violations revealing a cavalier or recalcitrant attitude. A 

to WQ./~r.rf'<::! Inventories [8] 

the ronowing 
of probation should result in, at minimum. a 60 

1. 	 Substances -Maintain Records and 
Biological Fluid Testing [11] 

ron:;SSlonal Boundaries Program [17] 



Medical Board of California 

Expert Reviewer Program Report 


CASES SPECIALTY FOR REVIEW 

USE OF EXPERTS BY SPECIALTY 


ACTIVE LIST EXPERTS BY SPECIALTY 

Calendar 2010 


ADDICTION 

ALLERGY & IMMUNOLOGY (A&I) 

9 

2 

3 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 

I LIST EXPERT REVIEWED 4 CASES 

2 LIST EXPERTS REVIEWED I CASE 

17 i 

10 

ANESTHESIOLOGY (Anes) 10 8 liST EXPERTS REVIEWED! CASE 

I LIST EXPERT REVIEWED 2 CASES 
102i 

COLON & RECTAL SURGERY (CRS) 3 I LIST EXPERT REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 
5 

COMPLEMENTARY/ALTERNATIVE MEDICINE 5 1 LIST EXPERT REVIEWED 2 CASES 

I LIST EXPERT REVIEWED 3 CASES 
26 i 

CORRECTIONAL MEDICINE 13 8 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 

I LIST EXPERT REVIEWED 3 CASES 

41 i 

DERMATOLOGY (D) 10 2 LIST EXPERTS REVIEWED I CASE 

I OFF LIST EXPERT REVIEWED I 
CASE 

2 LIST EXPERTS REVIWED 2 CASES 

16 

EMERGENCY (EM) 9 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 

1 LIST EXPERT REVIEWED 3 CASES 

61 

ETHICS 3 I LIST EXPERT REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 
6 

FAMILY (FM) 94 23 LIST EXPERTS REVIEWED 1 CASE 

II LIST EXPERTS REVIEWED 2CASES 

3 LIST EXPERTS REVIEWED 3 CASES 

3 LIST EXPERTS REVIEWED 4 CASES 

I LIST EXPERT REVIEWED 6 CASES * 
2 LIST EXPERTS REVIEWED 7CASES· 

I LIST EXPERT REVIEWED 8 CASES * 

1l0i 

I 
HOSPICE & PALLIATIVE MEDICINE 1 USTEXPERT 9 

I 

lU/;./;"U Expert """",,,,m,,,," over 5 cases for calendar year 2010  approval before to review new cases for 201$}) 
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Medical Board of California 

Expert Reviewer Program Report 


CASES BY SPECIALTY SENT FOR REVIEW 

USE OF EXPERTS BY SPECIALTY 


ACTIVE LIST EXPERTS BY SPECIALTY 

Calendar Year 2010 


SPECIALTY Number of cases 
reviewed/sent to 
Experts 

Number of Experts used and 
how often utilized 

Active List 
Experts 

Total=1,2891' 

INTERNAL (General Internal Med) 88 21 LIST EXPERTS REVIEWED I CASE 

9 LIST EXPERTS REVIEWED 2 CASES 

4 LIST EXPERTS REVIEWED 3 CASES 

3 LIST EXPERTS REVIEWED 4 CASES 

3 LIST EXPERTS REVIEWED 5 CASES 

I LIST EXPERT REVIEWED IOCASES· 

250 i 

Cardiovascular Disease (Cv) 28 5 LIST EXPERTS REVIEWED I CASE 
3 LIST EXPERTS REVIEWED 2 CASES 
2 LIST EXPERTS REVIEWED 5 CASES 
I LIST EXPERT REVIEWED 7 CASES· 

37 

[lnterventional Cardiology (lntv Cd)] [21 ] [24] 

[Non-lnterventional Cardiology] [7] [23] 

Endocrinology, Diabetes and Metabolism (EDM) 5 3 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 
9 i 

Gastroenterology (Ge) 7 4 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 3 CASES 
23 

Hematology (Hem) 1 J LIST EXPERT 7 

Infectious Disease (lnt) - 12 

Medical Oncology (One) 10 3 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 3 CASES 

I LIST EXPERT REVIEWED 4 CASES 

16 

Nephrology (Nep) 2 2 LIST EXPERTS REVIEWED I CASE lIi 

Pulmonary Disease (Pul) 6 6 LIST EXPERTS REVIEWED I CASE 23 

Rheumatology (Rhu) - 10 

MIDWIFE REVIEWER 3 I LIST EXPERT REVIEWED I CASE 
1 LIST EXPERT REVIEWED 2 CASES 

10 

MEDICAL GENETICS (MG) - 2 

NEUROLOGICAL SURGERY (NS) 7 4 LIST EXPERTS REVIEWED I CASE 
I LIST EXPERT REVIEWED 3 CASES 

15 t 

NEUROLOGY (N) 8 6 LIST EXPERTS REVIEWED I CASE 

I LIST EXPERT REVIEWED 2 CASES 
32 i 

*Flagged Expert (reviewed over 5 cases for calendar year 2010 - requires prior approval before using to review new cases for 2018)1 
/ Page 2 of6 



Report 
Medical Board of 

Expert Reviewer 

CASES BY 
USE OF 

ACTIVE LIST 

Number of cases Number of Experts used and Active List SPECIALTY 
reviewed/sent to how often utilized 

NEUROLOGY with Qualifications in Child 5 
Neurology (N/ChiN) 

NUCLEAR MEDICINE (NuM) 6 

I OFF LIST EXPERT REVIEWED I CASE OBSTETRICS & GYNECOLOGY (ObG) 104 i 
14 UST EXPERTS REVIEWED I CASE 

6 LlST EXPERTS REVIEWED 2 CASES 

I LlST EXPERT REVIEWED 3 CASES 

5 LlST EXPERTS REVIEWED 4 CASES 

! UST EXPERT REVIEWED 5 CASES 

2 LIST EXPERTS REVIEWED 6 CASES " 

I LIST EXPERT REVIEWED II CASES .. 

2 LIST EXPERTS REVIEWED I CASE Gynecologic Oncology (GO) 

5 3 LIST EXPERTS REVIEWED I 

2 7 

Maternal & Fetal Medicine (MF) 11 

10 

OPHTHALMOLOGY i 
2 LIST EXPERTS REVIEWED 2 CASES 

3 LIST EXPERTS REVIEWED 3 CASES 

2 LIST EXPERTS REVIEWED 5 CASES 

ORAL & MAXILLOFACIAL SURGERY 
8 LIST EXPERTS REVIEWED I CASE 

ORTHOPAEDIC SURGERY (OrS) I LIST EXPERT REVIEWED 2 CASES 19 i 
I LIST EXPERT REVIEWED 4 CASES 
I LIST EXPERT REVIEWED 5 CASES 

J LIST EXPERT REVIEWED 2 CASES Surgery of the Hand (HS) 2 

Medicine (OSM) 

2 LIST EXPERTS REVIEWED I C OTOLARYNGOLOGY (Oto) 6 
2 LIST EXPERTS REVIEWED 2 

STEXPERTNeurotology (ON) 1 6 

Pediatric Otolaryngology (PO) 3 

*Flagged over 5 cases for calendar year 2010 approval before using to review new cases for 2(1)80 
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Medical Board of California 

Expert Reviewer Program Report 


CASES BY SPECIALTY SENT FOR REVIEW 

USE OF EXPERTS BY SPECIALTY 


ACTIVE LIST EXPERTS BY SPECIALTY 

Calendar Year 2010 


SPECIALTY Number of cases 
reviewed/sent to 
Experts 

Number of Experts used and 
how often utilized 

Active List 
Experts 

TotaJ=1,289j 

Undersea & Hyperbaric Medicine (UM; UHM) 0 

PSYCHIATRY (Psyc) 83 26 UST EXPERTS REVIEWED I CASE 

10 LIST EXPERTS REVIEWED 2 CASES 

2 LIST EXPERTS REVIEWED 3 CASES 

2 LIST EXPERTS REVIEWED 4 CASES 

3 LIST EXPERTS REVIEWED 5 CASES 

1 LIST EXPERT REVIEWED 8 CASES (7 
WERE MENTAL EVALUATIONS) 

123 i 

Addiction Psychiatry (AdP) 7 3 LIST EXPERTS REVIEWED 1 CASE 

2 LIST EXPERTS REVIEWED 2 CASES 
30 i 

Child & Adolescent Psychiatry (ChAP) 26 t 
Forensic Psychiatry (FPsy) 3 3 LIST EXPERTS REVIEWED 1 CASE 61j 

Geriatric Psychiatry (GPsyc) 31 t 
Pain Medicine (PM) 1 LIST EXPERT 16 t 

Psychosomatic Medicine (PsychoMed) 23 t 
Sleep Medicine (SLP) 1 

RADIOLOGY (Rad)lDiagnostic Radiology (Rad DR) 
11 5 LIST EXPERTS REVIEWED 1 CASE 

3 LIST EXPERTS REVIEWED 2 CASES 

40 i 

Radiation Oncology (Rad RO) 3 3 LIST EXPERTS REVIEWED 1 CASE 6 

Neuroradiology (NRad) 18 

Nuclear Radiology (NR) 2 

Pediatric Radiology (PR) 9 

Vascular/Interventional Radiology (VIR) 3 

SLEEP MEDICINE (S) 1 1 LIST EXPERT 9 

SPINE SURGERY (SS) 1 

*Flagged Expert (reviewed over 5 cases for calendar year 20 I 0 - requires prior approval before using to review new cases for 2018):1
/ Page 5 of6 



Medical Board of California 

Expert Reviewer Program Report 


CASES BY SPECIALTY SENT FOR REVIEW 
OF EXPERTS SPECIAL TY 

ACTIVE LIST EXPERTS BY SPECIALTY 
Calendar Year 201 0 

SPECIALTY Number of cases Number of Experts used and Active List 
reviewed/sent to how often utilized Experts 

SURGERY (S) 7 LIST EXPERTS REVIEWED 1 CASE 

5 LIST EXPERTS REVIEWED 2 CASES 

I LIST EXPERT REVIEWED 3 CASES 

I LIST EXPERT REVIEWED 5 CASES 

64 i 

THORACIC SURGERY (TS) 

(MEDICA 4 TOXICOLOGY 

UROLOGY(U) 

Pediatric S '" Jcn 

Vascular Surgery (VaseS) 

I 

3 

3 

3 LIST EXPERTS REVIEWED I CASE 

3 LIST EXPERTS REVIEWED I CASE 

I OFF LIST EXPERT REVIEWED I CASE 

5 LIST EXPERTS REVIEWED I CASE 

2 LIST EXPERTS REVIEWED 2 CASES 

I LIST EXPERTS REVIEWED 3 CASES 

2 LIST EXPERT REVIEWED 4 CASES 

41 

16 

19 

4 

20 i 

WORKERS' COMPIQMEIIME 1 LIST EXPERT 29 

Isusan (12/31/10) 

*Flagged (reviewed over 5 cases for calendar year 2010 prior approval before using to review new cases for 20Uj5 
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STATE OF CALIFORNIA - STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

••, •••,,-.:••• "<Sl4lteof 
Cdllfomb . -DePiutmeot 01 MEDICAL BOARD OF CALIFORNIA ! 1'»' - : 

Consumer 2005 Evergreen Street, Suite 1200 "Affairs ~ r""o...,·Sacramento, CA 95815 
(916) 263-2441 FAX (916) 263-2435 AGENDA ITEM 29Dwww.mbc.ca.gov 

HEALTH FACILITY/PEER REVIEW REPORTING FORM 
(Required by Section 805.01 of the California Business & Professions Code) 

NOTE: Certain actions, with respect to staff privileges, membership or employment of physicians and podiatrists must be reported to the Medical Board of 
California when they are imposed or voluntarily accepted for a medical disciplinary cause or reason .. 

****PLEASE PRINT OR TYPE**** 

REPORTING ENTITY 

Please check type of Reporting Entity: 0 Health Care Facility or Clinic - §805(a)(1)(A) 0 Health Care Service Plan - §805(a)(1 )(B) 

0 Professional Society- §805(a)(1)(C) 0 Medical Group or Employer 
§805(a)(1)(D) 

0 Ambulatory Surgical Center - §805(a)(1)(A) 

Name Telephone #: 

Chief Executive Officer/Medical Director/Administrator Chief of Medical Staff 

Name of person preparing report: Telephone # 

street address city state zip code 

LICENTIATE 

Name (Last) (First) license # 

Physician 0 
Podiatrist 0 

REASON FOR FORMAL INVESTIGATION 

Reason for formal investigation that resulted in recommended action:: 
__ Incompetence, or gross or repeated deviation from the standard of care involving death or serious bodily injury to one or more patients, 

To the ex1ent or in such a manner as to be dangerous or injurious to any person or the public. 
__ The use of, or prescribing for or administering to him/herself, any controlled substance; or the use of any dangerous drug, as defined 

Section 4022, or of alcoholic beverages, to the extent or in such a manner as to be dangerous or injurious to the licentiate, or any 
other Persons, or the public, or to the extent that such use impairs the ability of the licentiate to practice safely. 
__ Repeated acts of clearly excessive prescribing, furnishing, or administering of controlled substances or repeated acts of prescribing, 

dispensing, or furnishing of controlled substances without a good faith effort prior examination of the patient and medical reason 
therefor. 
__ Sexual misconduct with one or more patients during a course of treatment or an examination. 

in 

RECOMMENDED ACTION 

__ Termination or revocation of staff privileges, membership or employment 
__ Restriction of staff privileges, membership or employment 
__ Summary suspension of staff privileges, membership or employment 

If staff privilege restriction is recommended, list proposed specific restrictions: 

Date final decision/recommendation made: _________ 

186 

Signature Date Signature Date 
Chief Executive Officer/Medical Director/Administrator Chief of Medical Staff 
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805 Fact Sheet 

• 	 An 805 report is the mechanism in which peer review bodies, most commonly found in hospitals, are required to 

report specific information regarding physicians to the Medical Board. It is important to note that 805 reports 

are not public documents and are not available to consumers. 

• 	 SB 700 (Negrete McLeod, Chapter 505, Statutes of 2010) requires the Medical Board to post an 805 fact sheet 

that explains and provides information on the 805 reporting requirements. More information on the 

requirements related to 805 reporting can be found in Business and Professions Code Section 805: 

http://www.leginfo.ca.govIcgi-binl displaycode ?section=bpc&group=OOOOl-OlOOO&file=800-809.9 

Who must file: 
Any peer review body from: 

./ A health care facility or clinic licensed under Division 2 of the Health and Safety Code or a facility certified to 

participate in the federal Medicare Program as an ambulatory surgical center 

./ A health care service plan licensed under Chapter 2.2 of Division 2 of the Health and Safety Code or a disability 

insurer that contracts with licentiates 

./ A medical or podiatric professional society having as members at least 25% of the eligible licentiates in the area in 

which it functions, which is not organized for profit and which has been determined to be exempt from taxes 

./ A committee organized by any entity consisting of or employing more than 25 licentiates of the same class that 

functions for the purpose of reviewing the quality of care provided by members or employees 

The 805 report can be signed by: 

./ The chief of staff of a medical or professional staff 


./ other chief executive officer 


./ Medical director, or administrator of any peer review body 


./ Chief executive officer or administrator of any licensed health care facility or clinic 


What must be reported: 
./ Name of licensee (the physician) 
./ Physician's license number 

./ 	 Description of the facts and circumstances of the medical disciplinary cause or reason and any other relevant 

information deemed appropriate by the reporter 

When a report must be filed: 
An 805 Report must be filed within 15 days from the date: 

./ A peer review body denies or rejects a licensee's applications for staff privileges or membership for a medical 

disciplinary cause or reason 

./ A licensee's staff privileges, membership, or employment are revoked for a medical disciplinary cause or reason 

./ Restrictions are imposed, or voluntarily accepted, on staff privileges, membership, or employment for a total of 30 

days or more within any 12 month period for medical disciplinary reasons 

./ 	 An 805 report must be filed if the reSignation, leave of absence, withdrawal or abandonment of application or for 

renewal of privileges occurs after receiving notice of a pending investigation initiated for a medical disciplinary 

cause or reason 

./ 	 A summary suspension of staff privileges, membership, or employment is imposed for a period in excess of 14 days 

Failure to File: 
Intentional failure to report may result in a $100,000 fine. 
Any failure to report may result in a $50,000 fine. 

A blank 805 .report form can be obtained at the following link: 
http://www.mbc.ca.gov/forms/enf-805.pdf 187 
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BT"ATE OF CA L IFORNIA 

Clc a 

DEPARTMENT OF CONSUMER AFFA IRS 

STATE:; ANO CONSUME~ SEI=I \f ICES AGENCY • AI=!NOLO SCHWAf=tZENEGGER, GOVERNOR 

LEGAL AFFAIRS 
1625 North Market Blvd., Suite S 309 
P (916) 574-8220 F (916) 574-8623 

MEMORANDUM 


DATE December15,2010 

TO 

FROM 

PROPOSED PRECEDENTIAL DECIS ~ON - In the Matter of the 
SUBJECT Accusation Against Jill Siren Meoni, M.D.; Case No. 10-2007-185857; 

OAH No. 2008100753 

In accordance with the procedure adopted by the Division of Medical Quality in July 2004 
(Exhibit 1), the Office of the Attorney General has recommended that one portion of the 
above-captioned decision be designated as precedential. The executive director, chief of 
enforcement and I all agree with this recommendation. 

Procedural Background 

Dr. l\t1eoni ("respondent") was the recipient of an Accusation. The matter was heard before 
Administrative Law Judge Donald P. Cole, who submitted a Proposed Decision to the 
Medical Board of California ("Board") on July 7, 2009. A panel of the board non-adopted 
that decision and later granted reconsideration to change several footnotes to ensure 
consistency in all parts of the decision. 

Facts/Findings of the Case 

The facts of the case are not themselves relevant to the current request since the portion of 
the decision sought to be designated as precedential relates to the interpretation of 
Business and Professions Code Section 2334. Section 2334 governs the exchange of 
information regarding expert witnesses and provides as follows: 

"(a) Notwithstanding any other provision of law, with respect to the use of expert 
testimony in matters brought by the Medical Board of California, no expert testimony shall 
be permitted by any party unless the following information is exchanged in written form with 
counsel for the other party, as ordered by the Office of Administrative Hearings: 

(1) A curriculum vitae setting forth the qualifications of the expert. 

CONFIDENTIAL - PRIVILEGED 

ATTORNEY CLIENT COMMUNICATION AND WORK PRODUCT 


DO NOT PLACE IN PUBLIC FILES 
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(2) A brief narrative statement of the general substance of the testimony that the 
expert is expected to give, including any opinion testimony and its basis. 

(3) A representation that the expert has agmed to testify at the hearing. 
(4) A statement of the expert's hourly and daily fee for providing testimony and for 

consulting with the party who retained his or her services. 
(b) The exchange of the information described in subdivision (a) shall be completed 
at least 30 calendar days prior to the commencement date of the hearing. 
(c) The Office of Administrative Hearings may adopt regulations governing the 
required exchange of the information described in this section. 

The key issue relates to a motion by complainant (the Board's executive director) to 
exclude expert testimony for violation of section 2334. The administrative law judge 
found that respondent had violated the requirements of section 2334 by failing to 
provide the expert witness disclosure within 30 calendar days prior to the 
commencement of the hearing and by failing to provide "a brief narrative statement 
of the general substance of the testimony that the expert is expected to give, 
including any opinion testimony and its basis." Nonetheless, the administrative law 
judge declined to apply the statutory remedy of excluding the expert testimony. The 
administrative law judge construed section 2334 as affording both OAH and the 
administrative law judge a measure of discretion with regard to the remedy for 
noncompliance to be applied in a given case, depending on the totality of the 
circumstances. 

Portions of Decision to be Designated as Precedential 

The recommendation is that only the following portion of the decision be designated as 
precedential: 

Motion in Limine to Exclude Expert Testimony (Conclusions of Law Nos. 5 through 
14, inclusive)-pages 36 to 45. 

If the Board approves the request to designate the above portion of the decision as 
precedential, those portions not accepted for publ'ication will be redacted and replaced with 
asterisks. Exhibit 2 is the redacted version of the decision and is what those viewing the 
precedent decision would see. Exhibit 3 is the decision in its entirety. 

Rationale 

16 Cal. Code Regs. 1364.40(a) authorizes the division to designate, as a precedent 
decision, "any decision or part of any decision that contains a significant legal or policy 
determination of general application that is likely to recur." 

Expert witnesses are necessary in every quality of care case; therefore the issue presented 
in this case is very likely to be a recurring issue. In its decision (Conclusion of Law No.9, 

CONFIDENTIAL - PRIVILEGED 

ATTORNEY CLIENT COMMUNICATION AND WORK PRODUCT 


DO NOT PLACE IN PUBLIC FILES 
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board agreed with both the administrative law judge and with complainant 
about the critical need for guidance in interpreting in order to carry out the 

.......,,"""" for which that section was enacted. further stated that it "intends to 
convey interpretation of that section in this " That interpretation is not binding 
on administrative law judges unless it is designated as a precedential decision. 

portion of the decision proposed to be as precedent contain significant 
legal determinations and would provide guidance counsel for respondent and 
complainant as well as guidance to the Office of Administrative Hearings. 

CONFIDENTIAL PRIVILEGED 

ATTORNEY CLIENT COMMUNICATION AND WORK PRODUCT 


DO NOT PLACE IN PUBLIC FILES 
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THE 

M ICAl BOARD OF CALIFORNIA 


DEPARTMENT OF CONSUMER AFFAIRS 

OF CALIFORNIA 


Matter of the 
OAH No. 2008100753 


JI SIREN M NI, M.D. 


Against 

MBC No.1 0-2007-1 

P NTIAlD 
,,-,,,11-01 DMQLJ'-' 

Pursuant to Government Medical Board of California 
hereby nates as precedential decision listed below in 
Matter of the Accusation against Jill 

Motion in Limine Expert (Conclusions of 
Nos. 5 through 14, inclusive)-pages 36 to 

This precedential designation shall January 28, 2011. 

ORDE this day of January, 1..IT 

YAROSLAVSKY, President 
of California 
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subdivision (a), expert witness disclosure was to 

BEFORE THE 

MEDICAL BOARD OF CALIFORNIA 


DEPARTMENT OF CONSUMER AFFAIRS 

OF CALIFORNIA 

Case No.1 0-2007-185857 

OAH No. 2008100753 

In Matter 

Respondent. 

JILL 

Physician's and 
A 

No. 

DECISION AFTER RECONSIDERATION 

******* 

Motion in Limine to Exclude Expert Testimony 

5. May 7,2009, complainant filed a motion in limine "to 
expert testimony of respondent's six expert witnesses, on the grounds that 
violated the mandatory witness disclosure requirements of [Business and 

" 	 motion was based primarily on the following (i) Contrary 
respondent's expert witness 

commencement of the hearing; and (ii) the mandatory 
with the requirements of section 2334 is automatic 

testimony. Complainant also contended (iii) 
to 

not occur at 

to comply with the 
ability to prepare for the hearing, 

witness disclosure within 30 "'''U'~UU'''L 
On March 5, 2009, OAH granted TPc'nnrln 

continue and set the hearing to commence on May 14, 2009. 
date, and pursuant to 
later April 1 2009. Respondent did not, however, make her formal UhJ''-''~;'' 
30,2009. I motion in limine, respondent's disclosure is 

with the requirements 
of the expected testimony 

n''"''"''IJ,,"'HU,",IH has violated the requirements of section 
to provide its 

that follows focuses on respondent's formal expert "rn",.,,, 
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16 days late. 2 It is thus concluded that respondent's disclosure was untimely. 

Second, respondent failed, as to two of its experts, to provide "a brief narrative statement 
of the general substance of the testimony that the expert is expected to give, including any 
opinion testimony and its basis." Complainant argued essentially that the descriptions provided 
in respondent's disclosure were not adequate to meaningfully inform complainant of the actual 
substance ofthe expected testimony of respondent's experts, including the experts' actual 
opinions and the bases therefor. Complainant's argument is rejected with regard to William 
Umansky and Luis Becerra. The description of the expected testimony ofthese individuals as set 
forth in respondent's disclosure did not constitute the kind of testimony that is typically 
considered "expert testimony," i.e., as described, it did not consist of formal expert opinions, but 
instead involved the physician's course of care of respondent. 3 As such, such testimony is 
properly characterized as percipient witness testimony, not expert testimony per se. 4 On the 
other hand, the description of the expected testimony of Frank Tiffany and David Sheffner 
clearly involved, at least in part, the rendering of genuine expert opinions. The description of 
their testimony adequately set forth the general substance of the testimony, including opinion 
testimony,S but did not set forth any "basis" for such opinion testimony, and thus fails to comply 
with section 2334.6 

April 30,2009. On April 16,2009, respondent served a Final Witness and Exhibit List. This list 
may be viewed as constituting respondent's initial expert witness disclosure. Under either view, 
based on the reasoning set forth below, violations of section 2334 would be found, though the 
violations would differ to a certain extent. For example, respondent did not disclose the fee to be 
charged by all of her experts until April 30. 

2 On April 16,2009, Presiding Administrative Law Judge Alan R. Alvord issued a 
prehearing conference order, in which the parties were ordered to exchange the information 
required by section 2334 by April 30,2009. Complainant objected to that portion of the order 
and contended in her in limine motion that OAH lacked the authority to grant additional time 
within which to make a section 2334 disclosure after the 30-day deadline had already passed. 
For the purposes of ruling on the in limine motion, it is assumed arguendo that the disclosure was 
to be made on April 14,2009, notwithstanding the prehearing conference order. 

3 Indeed, the testimony of these two physicians, as described above, was limited to issues 
directly relating to the course of care, and did not constitute expert opinion testimony. 

4 In the absence of any statutory, regulatory or judicial guidance as to the meaning of 
"expert testimony," recourse is taken to the somewhat analogous use of expert testimony in civil 
cases pursuant to Code of Civil Procedure section 2034. 

5 Complainant's contention that the disclosures provide insufficient detail to permit 
complainant to prepare to meet the testimony of respondent's experts at the hearing was 
unpersuasive. Absent any guidance-both for respondent and for the administrative law judge
as to how "brief' the required narrative statement may be, it is not appropriate to construe that 
adjective in an unduly narrow fashion that would in effect constitute a trap for the unwary. 

6 Since respondent's other two experts, Christine Baser and Steven Rudolph, did not 
testify at the hearing, it is not necessary to address the adequacy of respondent's disclosures of 
their testimony. 

2 
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7. light of the conclusion respondent 
respondent's addressed. 

motion limine and the expert on grounds 
affords both OAH law a measure ofdiscretion regard to 

for non-compliance to applied in a case, depending on the totality of the 
circumstances. 

8. The administrative law determined exclusion respondent's expert 
witness testimony would not further the apparent legislative of the statute, but would 

undermine interests ofjustice, and based this conclusion on the 
considerations. 

with to the ofdisclosure, even though disclosure did not 
occur until April 30, identity of respondent's experts, and at least a short description of 

subject matter their expected testimony, was provided on 16,2009, just two 
April 14 deadline. 

in the level of "brief 
narrative statement" requirement of caution and restraint is appropriate 
k~Tn ..~ excluding testimony based on a that a description did not 
constitute an "brief statement." 

Third-and closely related to preceding point-complainant did not 
on notice to filing the motion in limine of the alleged inadequacy of respondent's 
disclosure. 

Fourth, complainant did not establish prejudice of untimeliness or the 
inadequacy of respondent's disclosures. 

failure fully to comply with section 
attempt to "hide the ball" or otherwise 

the administrative law presumed that the ultimate decision in this 
case, of Cali fomi a, would to have an evidence available for 
consideration, so it can make most well-informed and appropriate decision possible in 

very important matter. 

9. 	 In her argument and during oral argument, complainant the board to 
decision denying the limine, expert testimony as a of that 

and, in decision itself, designate its decision as a decision. The board 
these requests the following reasons. 

First, as required by law, the board has read all of the expert testimony as 
of its review ofthe does not it is appropriate, fair or equitable at 
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stage of 	 to attempt to "unring the bell." 

is a process set out in regulation (Title 16 1364.40) for 
U..., ..,h"'..,'W and complainant's request is inconsistent with that process. 

renew her request in the manner that regulation. 

with both the administrative 
in interpreting Business and IJr",t","""" 

purpose for which that section was 
this decision. 

10. and Professions 

"(a) Notwithstanding any other provision use 
testimony in matters brought by the Medical Board of no expert 

be pennitted by any party unless the infonnation is 
written fonn with counsel for the other the 

Hearings: 

"(1) curriculum vitae setting forth the 	 the expert. 

"(2) narrative statement of the testimony that 
the is expected to give, including any opinion testimony and its basis. 

that the expert has agreed to at the hearing. 

"(4) statement of the expert's hourly and testimony 
and with the party who retained his or 

of infonnation (a) shall be 
calendar days prior to of the 

Administrative 
of the 

2005, c. 674 (S.B. 231), § 14.) 

11. 	 board finds that Section of expert witness 
Medical Board cases, including the penalty to failure to comply 

requirements by the statutory production ",r""tAt·P Section 2334 
other provision of law, including n,<"'h·"t'l",,, Procedure 

of this is found in the first sentence subdivision (a), which 
"Notwithstanding any other law ..." This phrase is 

Legislature's intent to have the provisions control 
notwithstanding the existence of other laws that might the subject. (See People 
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partly or 
central 
the public 

administrative hearings go to the heart 
dispositive of the result. Litigation 

of the administrative action disserves all parties to 
as a whole." 

otherwise 

Cal.AppAth 955,963 [phrase "has been read as an 
statute control despite the existence ofother law which 

results in the unfair 'sandbagging' 
possibility of settlement. 

administrative hearings under the 
Act, the discovery principle of eliminating undue 
public policy with important application here. The 

of California Enforcement 
Thomas A. Papageorge, dated 

1, as amended, 
as originally 

Notwithstanding any other provision of 

in matters brought by the Medical 


use of 

7. Business and Professions Code section 2220.1 provided for the of a "Medical Board 
Enforcement Monitor" to monitor and evaluate "the and procedures of the board, 
making as his or her the reform and of the board's enforcement program and 
""''''r'''''',,'' and the improvement ofthe overall efficiency of the board's " (Added by Stats. 
2002, c. 1085, Bill No. 1950), § 18; repealed by Stats. 2004, c. 909 Bill No. 136), § 3, operative Jan. 1, 
2006.) 
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(1) A 

(2) A testimony the ,.rrr:lUY'l is 
expected to 

nU:I""'O'Fl(3) A representation that the expert to at the 

6 
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(4) A statement ofthe expert's hourly and daily fee for providing testimony and for 
consulting with the party how retained his or her services. 

(b) The exchange ofthe iriformation described in subdivision (a) shall be completed at 
least 30 calendar days prior to the commencement date ofthe hearing. 

(c) The Office ofAdministrative Hearings may adopt regulations governing the required 
exchange ofthe information described in this section. " 
(Sen. Bill No. 231 (2005-2006 Reg. Sess.) § 12, as amended in Assembly on August 30, 2005.) 

This would remain the statutory production deadline throughout the remainder of the 
legislative process (see Sen. Bill No. 235 (2005-2006 Reg. Sess.) § 11, as amended on 
September 2,2005) and ultimate approval by the Governor on October 7, 2005 (see Bus. & Prof. 
Code, § 2334). Thus, subsequent amendments to Senate Bill 231 confirm the Legislature's 
explicit rejection of the requirement that the expert witness disclosures be made simply "in 
advance of the hearing" and, instead, its intention that such disclosures shall be made "at least 30 
calendar days prior to the commencement date of the hearing." (Cf. Cooper v. Swoap (1974) 11 
Ca1.3d 856, 864-865 [Legislature'S direct consideration and explicit rejection of proposal to 
reduce grants of AFDC recipients sharing housing with an adult aid recipient an "unambiguous 
indicant oflegislative intent"]; see also Martin v. Szeto (2004) 32 Ca1.4th 445, 450 [subsequent 
amendments to bill cited as clarifying legislative intent].) 

Permitting OAH to order the required expert witness disclosures to be made less than 30 
calendar days prior to commencement ofthe hearing was included in an earlier version of Senate 
Bill 231 that was explicitly rejected by the Legislature and, thus, to permit it now would be 
entirely inconsistent with legislative intent. Cooper v. Swoap (1974) 11 CaL3d 856, 864
865 [Legislature'S direct consideration and explicit rejection of proposal to reduce grants of 
AFDC recipients sharing housing with an adult aid recipient an "unambiguous indicant of 
legislative intent"].) 

13. The board finds that the obligation of both parties to make the required exchange 
of expert witness information by the statutory deadline set by the Legislature in section 2334 (b), 
is mandatory, not merely directory. (Business and Professions Code Sections 8, 19) This is also 
consistent with case law: 

"... 'Time limits are usually deemed to be directory unless the Legislature clearly 

expresses a contrary intent.' (Id. at p. 1145.) For example, if the statute attaches 

consequences or penalties to the failure to observe time limits, the statute is 

construed as mandatory. (County ofSacramento v. Insurance Co. ofthe West 

(1983) 139 Cal.App.3d 561, 565-566; see also Edwards v. Steele, supra, 25 

Ca1.3d at p.410.)" (Matus v. Board ofAdministration (2009) 177 Cal.AppAth 

597,608-609.) 


14. In the proposed decision, the administrative law judge construed section 2334 as 

7 
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affording both OAH and the administrative law judge a measure of discretion with regard to the 
remedy for non-compliance to be applied in a given case, depending on the totality of the 
circumstances. 

(a) The board finds, using well-settled rules of statutory construction, that an 
interpretation granting discretion as to whether to impose the statutory remedy of exclusion is 
inconsistent with the legislative intent underlying the statute, would defeat (rather than promote) 
the statute's general purpose and would lead to absurd consequences. 

"In construing a statute, our fundamental task is to ascertain the Legislature's 
intent so as to effectuate the purpose ofthe statute. (Day v. City ofFontana 
(2001) 25 Ca1.4th 268,272.) We begin with the language of the statute, giving 
the words their usual and ordinary meaning. (Ibid.) The language must be 
construed 'in the context of the statute as a whole and the overall statutory 
scheme, and we give 'significance to every word, phrase, sentence, and part of an 
act in pursuance of the legislative purpose.'" (People v. Canty (2004) 32 Ca1.4th 
1266, 1276.) In other words, ' "we do not construe statutes in isolation, but rather 
read every statute 'with reference to the entire scheme oflaw of which it is part so 
that the whole may be harmonized and retain effectiveness.' [Citation.]'" (In re 
Marriage ofHarris (2004) 34 Ca1.4th 210, 222.) If the statutory terms are 
ambiguous, we may examine extrinsic sources, including the ostensible objects to 
be achieved and the legislative history. (Day, supra, 25 Ca1.4th at p. 272.) In 
such circumstances, we choose the construction that comports most closely with 
the Legislature's apparent intent, endeavoring to promote rather than defeat the 
statute's general purpose, and avoiding a construction that would lead to absurd 
consequences. (Ibid.)" (Smith v. Superior Court (2006) 39 Ca1.4th 77,83.) 

Section 2334, subdivision (a), states that: 

"(a) Notwithstanding any other provision oflaw, with respect to the use of expert 

testimony in matters brought by the Medical Board of California, no expert 

testimony shall be permitted by any party unless the following information is 

exchanged in written form with counsel for the other party, as ordered by the 

Office ofAdministrative Hearings: ..." (Italics added.) 


The board finds that section 2334 is a self-executing statute in the sense that it applies in 
all Medical Board cases, regardless of whether OAH orders the parties to comply with its 
provisions or not. 8 In this regard, section 2334 is similar to a statute of limitations (see, e.g., 
Bus. & Prof. Code, § 2230.5) which applies whether or not the parties are ordered to comply 
with its provisions. 

8. While OAH has reportedly begun the practice of routinely issuing orders requiring the parties to comply 
with the provisions of section 2334, issuance of such orders are not required since section 2334 is otherwise 
applicable in Medical Board cases, regardless of whether OAH orders the parties to comply or not. Such orders do, 
however, serve a useful purpose by helping to ensure that section 2334 does not become a trap for the unwary. 
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To interpret the phrase "as ordered by the Office of Administrative Hearings" as 
requiring an OAH order before the statute could apply in Medical Board cases would violate the 
general rules of statutory construction cited above. It would also lead to the absurd consequence 
of section 2334 applying in those Medical Board cases where OAH has issued an order requiring 
compliance with its provisions but not to those cases where OAH has not issued such an order. 

Here, the phrase "as ordered by the Office of Administrative Hearings" is more 
appropriately read as referring to an order from OAH prohibiting expert testimony offered by a 
party whenever it has been determined that the party has failed to comply with the expert witness 
disclosure requirements of section 2334 by the statutory deadline. Without such an order from 
OAH, the statutory penalty fixed by the Legislature for violation of section 2334 could never be 
imposed. This reading is also consistent with other prescribed duties and responsibilities of 
administrative law judges under the APA, including those provisions requiring an administrative 
law judge to issue orders and decisions. (See, e.g., Gov. Code, §§ 11511.5, subd. (e) ["The 
administrative law judge shall issue a prehearing conference order incorporating the matters 
determined at the prehearing conference."]; and 11517 ["If a contested case is originaUy heard 
by an administrative law judge alone, he or she shall prepare ... a proposed decision in a form 
that may be adopted by the agency as the final decision in the case."].) The Legislature was 
presumed to be aware of existing law (here, the authority of an administrative law judge to issue 
orders) when it required an order from OAH to impose the statutorily required penalty for failure 
to comply with the requirements of section 2334. (People v. Cruz (1996) 13 Cal.4th 764, 775) 

(b) "The most basic principle of statutory construction is that courts must give effect 
to statutes according to the ordinary import of the language used in framing them." (People v. 
Herman (2002) 97 Cal.App.4th 1369, 1380-1381, internal quotes and citation omitted.) "If there 
is no ambiguity in the language of the statute, then the Legislature is presumed to have meant 
what it said, and the plain meaning of the language governs." (Jd., at p. 1381, internal quotes and 
citations omitted.) Here, there is no ambiguity regarding the penalty to be imposed for a 
violation of section 2334. The Legislature has made a policy choice to fix that penalty as 
exclusion of the expert testimony. 

The board finds that OAH lacks the authority to refuse to impose the legislatively 
mandated penalty of exclusion where a party has failed to comply with the requirements of 
section 2334. Whenever it has been determined that a party in a Medical Board case has violated 
the expert witness disclosure requirements of section 2334, either by failing to disclose the 
information specified in section 2334, subdivision (b), and/or failing to make the required 
disclosures by the statutory deadline contained in section 2334( c), section 2334(a) requires that 
an order be issued prohibiting that party from presenting the proffered expert testimony in the 

9 case. 

9. Administrative disciplinary proceedings that are commenced by the issuance of an interim order of 
suspension (ISO) under Government Code section 11529 constitute an exception to the otherwise applicable 
provisions of section 2334. In ISO cases, the filing of the accusation and subsequent hearing are necessarily 
expedited (Gov. Code, § 11529, subd. (f)) and, as a result, the hearing may be scheduled such that is impossible for 
the parties to comply with the expert witness disclosure requirements of section 2334 by the statutory deadline set 
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board notes the conclusion expressed applies equally to both complainant 
respondent. upon of (Exh. particular), board both 

in future cases to be diligent in fully complying with 2334 in to fulfill 
purposes of the statute. 

constitutes compliance 2334(a)(2)? Merely 
the expert will about, without disclosing general 

anticipated testimony, the actual opinions he/she will to, and the basis for each of 
those opinions, is plainly and would clearly violate statutory requirements 
section A "brief narrative statement" of the substance" ofthe expert's testimony 
means a narrative statement that the features of testimony-the essential 
nature ofthe to statement must include to be nrp<':"'Tl,TI"'n 

and the basis that opinion. as to what is acceptable, taken from the 
record in this matter: A party states (see 29) that an expert will testify "whether 
Respondent can practice medicine and whether surrounding 
Respondent's use of medication general as alleged." This 
narrative does not state what opinion will actually that respondent can 
nr<>PT1{'''' medicine safely and respondent's use ofmedication is not unprofessional 
conduct). Nor it describe whatsoever for that insufficient 

******* 

2010.This shall effective at 5 on 

this 6th May, 2010. 

HEDY 

so 

by section subdivision (c). Compliance with section 2234 is excused when it is impossible to (See 
e.g., McKenzie v. ofThousand Oaks (1973) 36 Cal.App.3d 426, 430 [compliance with procedural statute may 
be excused when it is "impracticable, or futile" to comply].) 
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Memorandum 
To 	 Carlos Ramirez, Asst. OAG Date: July 28, 2004 

Tom Reilly, DAG 
Mary Agnes Matys:z:ewski, DAG 
Health Quality Enforcement Section 
Office of the Attorney General 

From ~nak 
Chief, Enforcement Program 

Subject: 	 Precadential Decisions Revised Procedures 

As a follow~up to our meeting on July 21.2004. with DCA Legal Counsel Anita Scuri. 
Board Counsel Nancy Vedera, Interim Executive Director Dave Thornton and me, the 
attached Precedent Decision Pro,eedure was revised. I believe it incorporates all the 
..-.tt.c.rl:llf'l suggestions and will serve as a guide for Board staff as decisions are selected for 
precedential deSignation. 

Thank you all for your assistance. 
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PR.ECEDENT DECISION PROCEDURE 

July 2004 

Introduction 

The purpose of this policy is to establish a procedure for identifying potential 
precedential decisions and reviewing and acting I.Ipon recommendations to 
designate decisions as precedentlal. Under the Administrative ure Act 
(APA) a decision that contains a significant legal or policy determination of 
general application that is likely to recur may designated as precedential. 
(See Government Code (GC) Section 11425.60; Attachment 1) Onc;;e a decision 
is designated as precedential, the Division Medical Quality (hereinafter 
"Division") may rely on it, and parties may cite to such decision in their 
argument to the Division and courts. Furthermore, it helps ensure consistency 
in decision-making by institutionalizing rulings that the Board feels reflec.ts its 
position on various issues. The Division has adopted section 1364.40, Title 15, 
California of Regulations, to implement its authority to 
decisions as precedentlal. 

A decision or part of a decision that contains Significant legal or policy 
determination of general application that is Iik~ly to recur may be 
recommended for designation as a precedential decision. Section 11 425.60 
does not preclude the Board from designating as precedential a decision that 
is already in effect. The recommendation shan be made to Board Counsel, 
giving the reasons why the person believes the decision the criteria to 
be designated as a precedentlal decision. Their recommendation shall be 
accompanied by a copy of the decision. 

Step 2: Review of RecQmmendatiQn 

If the Executive Director, consultation with the Chief of Enforcement and 
the Board Counsel, concludes that the Division should consider the decision for 
precedential designation, the matter will be placed on the Division's agenda 
for action. The agenda serves as public: notice that the Division will consider 

decision as a precedential decision. 
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Board Counsel will then prepare or will with the appropriate staff to 
prepare the precedential designation proposal for presentation to the Division 
for review and consideration. 

The Board's Discipline Coordination Unit shall mai n a log of the decisions 
proposed to the Division for precedential designation. The log shall show the 
date of the Board meeting, decision number, respondent's name, a general 
description of the legal or policy issue, and whether the precedential decision 
was approved or not. A copy of the Board Counsel memorandum and minutes 
of the Board meeting (when the decision was discussed) will be maIntained with 
the log. 

If the DiviSion adopts a decision as precedentiai, it will be assigned a 
precedential designation number. The precedential designation number shall 
begin with "MBC" and uses the calendar year and sequential numbering 
beginning with "01" for each year, followed by lettering for the Division 
designating the decision, DMQ (Division of Medical Quality) and DOL (Division 
of Licensing), (i.e., MBC-2004-01-DMQ for year 2004). 

Board Counsel will prepare an order designating the deciSion, or portion(s) of 
the decision, as precedential for signature by the Division President. The 
effective is the date the date the d~cision was deSignated as a 
precedential decision. Attachment 2 for an example of a DeSignation as 
Precedentlal Decision.) 

Counsel will a copy of the signed Designation as a Precedential 
DeCision, including a copy of the decision, to the Office of Administrative 
Hearings. (The Office of Administrative Hearings a file of 
precedentlal designations for reference by Administrative Law Judges.) 

Ste~ 5: Indexing 

Under Government Code section 11425.60(c). the Division is required to 
maintain an index of significant legal and policy determinations made In 
precedential decisiOns. The Board's Discipline Coordination Unit will maintain 
the index. 

205 



P.005 JUL-22-2010 11:50 LEGAL AFFAIRS 

The index shall divided into three sections (Attachment 3) : 

1) Decisions by fiscal year, including: the precedentral designation 
number, the respondenfs name, the MBC case number, the OAH 
case number and the ntial designation date (effective 
date). 

2) Subject matter, followed by a general description of legal and/or 
policy issue, the precedential designation number and the 
respondent's name. 

3) 	 Code section number, followed by a general description of the 
section, the precedential designation number and the respondent's 
name. 

NOTE: As decisions are added to the index, an asterisk will be entered 
after the cases, showing if they were appealed to the Superior Court, 
Court of Appeals or Supreme Court. Two asterisks follOWing the 
will reflect the case was reversed as a precedential decision by the 
Board. 

A copy of each precedentia! designation shall be maintained with the index 
and on the Board's website. The Index shall be updated every time a decision 
is designated as precedential. The index is a public record, available for 
public inspection and copying. It shall be made available to the public by 
subscription and its availability shan be published annually in the California 
Regulatory Notice Register. Each January, Board staff will submit the index to 

Office of Administrative Law for publication in the California Regulatory 
Notice Register. 

Step 6: Reversal of Precedentlal Designation 

The Executive Director, after consultatIon with the thief of Enforcement and 
Board Counsel, may recommend that the Division reverse its designation of all 
or portion{s) of the precedential deSignation on a decision. The matter will 
then be placed on agenda for action, Board Counsel will prepare or 
arrange with the appropriate staff to prepare the order, "Reversal of 
Precedential Designation," (Attachment 4). Board Counsel will then send a 
copy of the signed Reversal of Precedential Designation, including a copy of 
the decision to the Office of Administrative Hearings. 
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§ 11425.60. Decisions relied on as precedents 
(a) A decision may not be ~ressly on as precedent unless it is 
designated as a precedent decision by the agency, 
(b) A.n agency mS¥ designate as a a decision or part of B 
decision that contains a significant legal or policy determination Of ......."ICl .. ,.:.1 

appllcstion that is likely to reour. Oesignation of a decision or part of a UC'\..I:t>I'1..I1 

as a precedent decision is not rulemaking no.t done 
3.5 (commencing with Section 11340). An' desjgnation of a or 
part of a decision, or failure to designate a decision or part a decisionl as a 
precedent decision is not s.i.Jbject to Judicial review. 
(c) An agency shall maintain an index of signifieant legal and policy 
determinations made in The index shall be upt:u:ue,a 
less frequently than annuaUy, no precedent 
designated since the last preceding update .. The shaft be made available 
to the public by subsc:riptiont its availabiUty publicized annuaUy in 
the Califomia Regulatory Notice ttBC:IISUaf. 

(d) This section sj:)pJies to issued on or after July 1. 1 Nothing in 
this section precludes an agency from inde:dng as a precedent 
decision a decision before July 1, 

HISTORY; 
AddllCi SIa\1I1Q95 ell;sa §21 (Sa 523), opol1\tlw J\lfy 1, '997; Amel'lCllld by S1InII1996 en 390 §6 (sa 7;,14). operatlvo 

July t, 11m. . .• 

Added "and Induing" In :!lube! (d). 

!..JIm R....1lIIon ComrnlUlon Cc~: 

1Q9S_&edIon 11425.80 11m.. the authOllty of 10 ar;eney to 1I)iy CIl PnMolAO ch:!cl'6lons unlll'N tho o.ol8lonfi nllvill bHl'l pllblteJy 

II!'\OOunocd _ p~ntlm. 


The first ~ of.'11l.1bdMabrI (b) ~!he need of tlgel'ldeG to Ile _ to make IIBw l!'Iti 1lOIIe:y thllll.l9h IdJ!Jl!l!:atIon " 
W'illlIlIIslMIugh l'lllel'lmking. It COCIIn_ h ,,~ of II number of llI:IafllllM to ~nate lmpollllnt decllllona u PI'IiI~ 
Set Seet10rs 12!l35(h) (FaJr Em~ and HOIIBIns Commlulon), 19552.5 (Slate PIiIfBOl'II"iIiII BoIrd): UnDIl'lp. 1M. Cede 
409 (Unamp1ovment Il'I$UrIIII'Ie1I Appaall& Boan;I). Section 1'425.50 lalnl8llC1od to o~e 1;l1l'i_ to artleuliM WI\II.t tney 
81'l1 dOing 'M'IM !hoy maIctt nWl bIW Ill!' poIloy In ,"'1 lIldJudl~ ~I\, An IIQtI'le)' lY\IIy not by ~f\t d!l(:i&lcn rw\Mr or 
ISrMnQ lin ~Ing I'1I9l.datlon CI' II"•.II role Ihlll n. /'ID.~ Ml;1$Iat1w bIIullI. 
Undtlr tho Iteocnd "nte~ Df aubdl'llalan (b), IhliI MQtIon 'ppb~ng'Sea&n , 134C.5 rllrldtrgroUl'ld 
t'llgU!atklnaj. Sft 1!i'IIiG OAt. Oet No. 1 (~rmlnlltlon by O\'lloe 01 A~. L!:!wfhlat e;ency dlll8lgl'llltion of dlllClalon u 
p~l 'IIolatn former Gowmfl'lll"it Ccde ~ 11347.S If'IOW 11340.5j UI'lIlIa ~ pumlal'lt to rullII'I'Ialdng 
Pf'\'IOOC!Ur.). The provltilon III ($1"IlWtI ftcm ~~ SeQUQn 1115S2..5 (~lIdmp!lnglhe Stzm: PIllnlOtlI'l6l 
B0IlI'\f8 ~ ciecltIlOil ~ from !1.IIam1IIkIng pm::eOuFW). Soe.1ao Ul'*llp. Ins. COde 40liJ (UM~ 
InllJl1Il'IellI ~ Boai'd). ~_, IIII1GflOIM IU'II ClI'\eI:lYI'iIgOd to ~1'1IU p~1'II~ In the rarm of Mgul8lionlll. 
to th& ~pl'&1l~bIe. 
TM Indelc f&ql.llrel:l by..ubdMlloo (0) It II pobUQ I'IIeOrU, 2I>I1tbbie for pJl)Ilo In~Md copy\n9.. 
Sulxnvlllrlon (d) mlnlml:zaflo the p;:.tentJall:>urdeln en age,,_ by m.ldng!M precadlll'\t dclei$li:m requ!~ p~dWe only • 
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In the Maner ) 

SAMPLE 

BEFORE THE 

DIVISION OF MEDICAL QUALITY 

1Y~~L~,~BOARDOFCALWO~ 

DEP ARTMENT OF CONSlJl".AER AFFAIRS 

STATE OF CALlFORNlA 


Against: 	 ) No. 
NAME 	 ) 

) 
) Case No. 
) 

Physician's and Surgeon's ) PRBCEDENTIAL DECISION 
Cettifi<:ate No. ) No. MBC-2004-01-J.Jl'uv 

) 

Respondent. ) 


) 


D.ESlGNATION AS A PRECEDE1\~IAL DECISION 

Pursuant to Government Code Section 11425.60, ofMedical Quality) Medical 
Board of California, hereby as MeC:OOl::,nnal uecuilon MBC-2004-0 I-DMQ (or 
those ofthe decision listed below) in the ACc:usa.tlOn Against NAME. 

1) Findings 3-6; and 

2) Determination oflssues No. S. 


""'''''''•.,Al,,,.... designation shall be effective July 30, 2004. 

President 
Division of Medical Quality 
Medical Board ofCalifomia 
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SAMPLE 

2004 

Medical Board of California 
Precedential Decisions 

Index 

....-'-'" ...,-.<..,Jv.......v}-DMQ 	 RidgHl, Edward, MBC Case No. 997..78021, 
OAH E.123545, July 30, 2004 
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Medical Board of California 

PrecedentiaI Decisions 


2004 


PetitioD for Penalty Relief 
Evidence of rebabilitatioll, or 
lack of, 2004-01-DMQ 

Rehabilitation 
Petitioner's burden, 2004-01...DMQ 

Business rr41leiSSlt)nS Code 

Section 2307 ... Modification or 
Termination of Probation 
2004-01-DMQ, Ridgill 
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Pl'''''~ll~t'1t to Government Code Section 11425.60, 
ofprecodential Decision No. DMQ~2004-01·hereby orders 

sections of the decision 

1) 
2) 

JUL-22-2010 11:51 LEGAL AFFAIRS 	 P.Ol0 

DMSION QUALITY 
MEDICAL L-JI' OF CALIFORNIA...f.f""\J."-'-' 

DEPARTMENT CONSUMER AFFAIRS 
. STATE CALIFORNIA 

) 
) OAHNo. 
) 
) 
) Case No, 
) 
) 
) No. MBC-2004-01-DMQ 
) 

Respondent. 	 ) 

) 


WITBDBAWAL QF PRECEDENTIAL DE~I~IQN 

ofMedical Quality, Medical 

in the Matter of the Accusation ..M.]l,Q,lU;:)t 

The withdrawal of this precedential aes:lgna.lcm shall be effective July 30, 

TOTAL P.Ol0 
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In Matter Accusation Case 10-2007-1 

No. 20081JILL 

Physician's Surgeon's 
A 55229, 

DECISION RECONSIDERATION 


P. Cole, 
this matter on May 14, 1 

represented 
California (board or medical Department 

Michael S. General, of Justice, of 
Johnston, Executive Director, Medical of 

Consumer of 

Steven 
Jill 

APLC, -rp,-,,'pc respondent 

matter was submitted on June 10, 

same day. 

Board issued 
effective 22,2010. 

to ensure 
1 was issued. 

of the board issues Decision 

to 3. 
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matter 
Neither party requested oral argument. 

expired, written argument having 
with the entire record, including the 


pursuant to Government Code 

order: 


FACTUAL FINDINGS 

Jurisdictional Matters 

's 
is renewed and 

15,2008, complainant signed 
and other required jurisdictional 

2008, respondent executed and thereafter 

2009, the record was opened Oocmnents were 
18, 19,20,26, 27,28, 29, and June 1, was given 

was introduced. On June 1,2009, 1r",,,'nTC' were presented. 
record was closed and the matter was oeE~mt)O 2 

Introductory Matters 

the United States Navy Medical July 1990 to 
several honors during her was discharged from 

circumstances set forth below. 

medical degree in 1994 
Maryland. She 

California in 

the hearing, the ALl requested the to meet and confer in an effort to 
stipulation on certain specified was open at the 

the hearing to pennit the parties additional the requested stipulation. 
June 10,2009, counsel for complainant administrative law judge that 

were unable to reach any factual on the parties' asserted inability 
stipulations, the record was closed and matter submitted on 

2 
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to 
discipline 

conduct by breaching 
in conduct 

"hh1,,,.,,,, to 

reSDondent was 
radiologists when they 

now works at on an 

a respondent is in the review and interpretation 
medical radiological produced by such processes as resonance 

At times, she also perforn1s " such as anthrograms and 

5, The set forth one cause action and two causes for discipline. The 
cause action alleged pursuant to Professions Code 

a mental physical her ability to 
cause for discipline alleged to section subdivision (a) that respondent used 

prescription andlor alcohol to extent, or in such a manner, as to dangerous to 
extent that such use her ability to 

pursuant to section that 
rules or ethical code of the 

good the 

All arose out events 
2002 to April 2003 and lanuary to August 2007, and related to physical and mental 
conditions of respondent (in particular headaches, anxiety,and and 

respondent to alleviate the 
and mental conditions. 

2002 to April 2003 

6. During period December 2002 to April when the events described 
below place, was not practicing as a physician, 

Mesa Vista (Mesa Vista) in 
(ClOP), as either a staff or on a 

superficial biopsies, 

that respondent 

for 
that 

7. Kathleen Flanigan, 
2000, 

.W., has been a California licensed clinical social 
worked at 

3 All unless otherwise are to 

3 
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ClOP is a program for persons with disorders (primarily anxiety and 
and' both a and an educational 

program is to help to help 
of 

their 
moods. with Dr. Michael Ricciardi, a 
Vista staff psychiatrist. 

Respondent was in months, attending on 62 dates from January 
5 to April 11,2003.4 As as at hearing, was 
major depression. 

During the course respondent's participation the at 
respondent to sleep through class 5 January 2003, respondent appeared 
"somnolent . She denied (when screened) any extra or 
meds. [She minimally stated, "I had bad night last 
night." Flanigan, the nurse (RN), determined respondent should not be 

to drive home that day. On 3,2003, respondent was & 
drowsy." On 19,2003, respondent her thinking the day prior, 

impaired physicians." As 
in program has 

stated 

8. was aware that respondent's outpatient psychiatrist, 
believed that respondent was her pain medication, respondent did not with 

to ruminate on diversion program 
it was Flanigan's overall evaluation that "Jill's 

,,6 On March 18,2003, 
well the night. Flanigan 

sedation was 

, assessment did not as to whether did or did not 
her medication. She that concems about ability to 

practice she would have her chart such concern is there 
recorded. 

9. 
not to 

did 

4 

her 

2002 inpatient 
ent at points 
meant by 

taking of one pill in excess 

4 
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g 

of choice,,;9 (iv) husband's phone call to Dr. 
husband's concern respondent was impaired at home, 

on two or 
needing to 

accidents; (iii) her lack 
and taking, which Dr. 

rlJ,L,Ullll... ,,,> her 

two wine cool ers to "knock her out." 
to 

10. Howard 1981. is not 
10,2003. 

as well. 
, which 

depressive 
confinned. 
that with a diagnosis of general 

to him that she had a major 

In March 2003, Dr. 
this diagnosis on the of a events dUling period 
to March (and, eventually, April) 2003, cameio his office 

respondent with "polysubstance abuse. ,,7 

.
occaSIOns, 

repeated, 


Hicks understood to 
concern for son; (v) that family planned an intervention on her 

relating to her drug and alcohol problems; and (vi) respondent's several 
admissions, one of which, late 2000, an incident when 
him expressed a concern may have taken too much Xanax. 10 

"'v"'u"'''' of events described and Hicks' polysubstance abuse diagnosis~ Dr. 
told respondent that she would have to address her could 

address other (i,e., with Dr. Hicks, who 
then told her he could not treat her if they had a fundamental difference approach. 

a result, their therapeutic relationship was April 2003. 

11. Hicks testified that respondent's above-described 
medications as nr,'ct"rl He added that 

could but was 
unlikely to from taking the 

7 "Polysubstance Abuse" is not identified as a mental disorder in and 
Statistical Manual Mental Fourth Edition, (DSM-IV-TR). Instead, 

to treat anxiety and attacks. 

Respondent had 17 sessions with 
9 . . 

at one pomt 
protested "vociferousl y." caused was a 

and was her. 

what was possibly a distinct on 
told him that over 50 Xanax tablets, as 

narcotics, which was aware that was 
5 
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described did not beli eve could 
in that 

12. . Since no 

13. his toward 
respondent at the hearing. times 

inclined to assume the worst about example, he not contact her 
U\.A,aU')v he that would not him to do so. 

Michael Ricciardi, M.D., is a psychiatrist at the 
2001 to 2006, practiced at Mesa Respondent carne under 

late 2002, on and 
April 2003,12 

no 
other) records reflected 

hospitalizations in 
employment with the 

to hurt 

respondent at some point 
Neurontin, pain initially 
at the 1,200 mg level, Neurontin can 

12 
'8 care in cOlmection her admissions 

into at Vista. 

6 
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referral to the inpatient unit.,,14 . Ricciardi respondent as "awake, 
tired, and oriented to person, place, and situation," and also "depressed and dejected." 

speech was described as and regular in rate, rhythm, modulation, and volume. 

"psychiatric 
anxiety 
headaches. 

~~c'WU'J-. is logical, linear, and directed." Respondent for 
the suicidal ideas and her children as 

of leaving children and has 
with ,,15 Dr. 

wi thout psychosis and 
's 

13,2002. 

b. December16, 2002. 
on 3,2003, Ricciardi that was 
December 17,2002,16 and inpatient unit, because 

" 
(NMCSD).17 

In a Mesa Vista ClOG discharge summary 
·fro111 the 

to the Naval Medical Center 

felt "very and "wanted to or a 
she had taken to 10 mg" Xanax. Respondent denied suicidal intent. 

psychiatrist, 

some 
Navy-related 
attacks, which 

to NMCSD. Respondent related to NMCSD staff 
complainant, as well as 

with which was to 
treated with Xanax. She stated that 

who to go to the hospital. 
and, was 

other 

She semi-weekly 


with major 


14 came 
meant by this last comment that if 

not explain basis Opll11On. 
this comment at all. 

UULUAC"uLU'U was the December 16. was 
17, program staff called respondent's home and 

hcr fue 
s duty her 

additional anxiety and embanassment. It was not 
that the transfer to was other 

NMCSD documents variously 45,50, or 
60 Xanax, 

19 Vicodin is an to treat 
20 set forth below, denied that she alcohol or Vicodin. 

test results 111 evening of December 16 were negative opiates and alcohol, 
her testimony. 

7 
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adepression, stress was 
mental status exam. "was alert and nonfluctuating and the patient 

by normal rate and rhythm," 
and concentration skills appeared unimpaired." 

panic disorder, "",n,,,,,,., 

and occupational problems, Respondent was discharged on 

an admission history 
stated that returning home 

day from anxious and 
went to she continued to of 

mood and in the fonn of an overdose of 
hope her to the hospital. Respondent 
was "drowsy, awake, and alert," "fully oriented to person, time, and situation. 
speech is low volume, slow, but otherwise regular rate 
modulation," Her "thought is but and goal added, "The 
patient's cognitive functions are mildly concentration and short-term 

Ricciardi's psychiatric included major 
and disorder not otherwise also to migraine 

headaches. No rPTArp,,,, was to substance abuse, Respondent was discharged on 
30,2002. 

d. 	 Janumy 5, In an admission history dated January 6, 2003, 
to respondent's four recent "acute depression with 

" resulting in at Sharp Naval Hospital. Dr. Ricciardi 
noted that respondent lethal overdoses as a suicide act,22 but now 
overdosed on prescribed the first Xanax and cunently Vicodin.,,23 

as, alia, "drowsy, awake and 
She is oriented to person, place, and situation, , " Cognitive functions are mildly impaired 
with of concentration and short tenn psychiatric impressions included 

chronic severe without psychosis, disorder not 
was not included among Dr, Ricciardi's 
2003, 

21 The matters set forth in this paragraph are based primarily on NMCSD medical 
records, not those Dr, Ricciardi, 

22 assessment January 5, 
in December 2002, 

Ricciardi overdose to 
the hospitalization, did not provide any as to what this overdose 
involved. It is possible "overdose" question was respondent's taking two Vicodm 
tablets on one occasion within a 35). 

8 

219 



Dr. Ricciardi's April 11, 
without 

major depression, 

5. 
her 

her." In a note 
blunt, pupils pinpoint, 

Was up last night 

In an outpatient progress note April 3,2003, Dr. 
that "she has not acted on prescribed 

analgesics, 
at this time is 

was made in the 
assessment, Dr. Ricciardi 

ideation] however has 
headache." Dr. Ricciardi cautioned respondent "to not misuse 

and other psychotropics." 
poorly and in a of dependency." This 

respondent's service not medications. 

Anxiety and ,-,,-,,J.lJ'cJU' 

terms to the distinction nFW'lIP"" 

not explicitly state the 
parents now 

to a conversation Dr. n,",","''''''' 

's impression of substance 

has become 
had with Dr. Hicks. It 
was based primarily on 

opinion of Dr. Hicks. family members 

's note 

Dr, Becerra testified 
and, in late 2002 to 

as prescribed, can 
and apparent 

.respondent were beta 
medications, even 

attention and 
side effects are 

3 from 900 to 

24 

Ricciardi is listed as the 
for pain relief. 

In an 

16. 
Navy, and an Assistant 

was one of Dr. 
2001 to September 

headache clinic he 
NMCSD. 

s diagnoses. 
migraine 

and tolerate 

this note is J a 

9 


Becerra, 

patient, from 
l1I,C,J,U'::,I,Cllv pain at the 

Division at 



to 900, and1200 mg, respondent out at mg, increased her 
finally to 1200 (around early summer 2002), 

Dr. 
never thought was a 
Chair of Phannacy and 

had to know who was and who was not \..lvlJ"'UU"'L 

the narcotics "Czar," 
on medications, 

on that harassment 
Navy, With 

duty by the Central Physical Evaluation 
duty to migraines 

January to August 

17. Pharm.D., is employed at the VA Hospital in Diego as a 
psychiatric sees one-on-one a psychiatrist would) and 
prescribes medication under protocol. She is inter alia, in medication 
the prescribing, changing medications. treated 
October to 6,2007, Respondent was formally Endow's care on 
March 13,2007. 

During respondent's 
identified 

, ,

lI1somma, 
Tliazolam or any 
on her 

otherwise, it would 

visit with Dr, Endow, 

continued rH'p"f'n 

30 to 45 
from any 

In March 2006, Dr. Endow issued a prescription to respondent Wellbutrin, 

In May 2006, Dr. Endow respondent's Temazepam prescription 
She did so based on was not 

26 Wellbutrin is an antidepressant. 

27 Norco is an opioid, to treat pain, 


10 of the opiate hydrocodone, each Vicodin 

to Vicodin, but 



other source. Dr. Endow testified that she was not sure she would have increased the dosage had 

she known that respondent was receiving benzodiazepines from another source. At this time, 

according to Dr. Endow's notes, respondent again denied alcohol use. n 


On January 9, 2007, respondent expressed concern that "at times anxiety is too much for 
her while driving, stutters while speaks." On that date, Dr. Endow first issued to respondent a 
prescription for Lorazepam (Ativan) , another benzodiazepine used to treat anxiety. 

On January 23,2007, at least in pmibased on respondent's suggestion, Dr. Endow 
increased the dosage of that prescription. At the same time, Dr. Endow discontinued 
respondent's prescliption for Temazepam. Respondent advised Dr. Endow at this time that she 
had seen psychiatrist Laura Vleugels the preceding week, and that respondent had received 
Ambien CR29 from that source. Respondent did not mention receiving benzodiazepines or 
Wel1butrin from any other source. Dr. Endow testified that if she had known respondent was 
receiving Wellbutrin from Dr. Vleugels, she would not have continued prescribing it, due to the 
danger of seizures at high doses. Dr. Endow also noted, "pt seems to minimize her symptoms 
and this is the first time she's been honest with her symptoms with writer." 

·On February 6,2007, with respondent's agreement, Dr. Endow decreased respondent's 
Lorazepam prescription because respondent was noted to have "slurring speech." Dr. Endow 
also noted respondent was "somewhat unsteady walking down the hallway." Dr. Endow testified 
that if respondent were getting this medication elsewhere, that could also cause slurred speech,as 
could taking too high a dosage ofthe medication. 30 Dr. Endow also noted at this time that 
respondent "seems to minimize her symptoms." 

On February 27 and March 7;2006, respondent executed medical releases so that Dr. 
Endow and Dr. Vleugels could communicate with each other about her. On March 13,2007, Dr. 
Endow phoned Dr. Vleugels. Dr. Endow and Dr. Vleugels discussed medications that each had 
prescribed to respondent. Dr. Endow learned that both she and Dr. Vleugels were prescribing 

28 On several other oc~asions, Dr. Endow's notes reflected respondent'.s denial of alcohol 
use. Dr. Endow testified that it is her practice to manually enter (type) this infonnation into each 
electronic chart note; she admitted, however, that she had no independent recoUection of having 
done so in this case, or of her conversations with respondent about alcohol lise. Dr. Endow's 
numerous references to respondent's alcohol and drug use consisted of the following identical 
language. "Denies ETOH/drug use. Denies tobacco use. Drinks occ caffeinated soda 3-4x/wk. 
Is being followed in FIRM [i.e., medical providers]." The conclusion seems inescapable that, 
whatever Dr. Endow's standard practice, in this case shein fact copied and pasted the quoted 
language into her notes on each occasion. Dr. Endow's claim that respondent repeatedly told her 
that she did not drink alCohol is thus rendered somewhat questionable. It is rendered more 
questionable by the undisputed fact (see below) that respondent freely told Dr. Vleugels that she. 
drank alcohol. 

29 Ambien is used to treat insomnia. 
30 Dr. Endow testified that slurred speech can also be a side effect when the medication is 

taken as prescribed. 
11 
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Dr. Endow never 

excessive 

resPOrlOelllt had a drug 

to ad vocate for or 

Wellbutrin 
would create a 
risk of duplication 
medications she to respondent. 
determined that it was not in respondent's best 
management from two providers, and that 

as well as a 

"te81n" 
to recei ve treatment and medication 

should therefore option to 
choose between V A Vleugels. It was decision to tenninate her 
treatment 

never believed that 

in an objective, manner. She did not come across as attempting 
respondent. 

18. 
respondent 

understanding that res:oonOICI 
it was Dr. 

psychotherapeutic treatment from 
to herself. 

Dr. 
respondent identified 

CME lectures)," 
"fatigue - wants to 
had suffered 

medications res:oonOlcnt 
Dilaudid 

diagnoses of major 
traumatic stress 
time-will send 

31 As found 
so. 

Dr. VI eugels was 

32 These are inferred from 
]] The relating to 

testimony and on her chart notes. 
34 was not certain but 

aware of this 

of any such 
are based both on 

this chart note 

Dr. Vleugels, 
anxiety. 

respondent had 

in Dr. Endow's chart. 
Vleugel's 

to respondent's 
abuse 

pam. 
12 

is a barbiturate used to 



Dr. Vleugels did not know at this 
to respondent. Dr. 

disorder (MDD), anxiety 

"additive effect," and noted that respondent 

14, 2007, "'''''',,,'''' she had consumed two 
the preceding week. Dr. Vleugels [respondent] ETOH [i.e., 

alcohol] 
traumatic stresS 

post
A~~'~~AU that 

had with 
husband 

she had been the 

On 26,2007, respondent told about a conflict 
husband while on vacation. According to Vleugels' chart note, 
expressed concern "about and leading to" side t>TYto'f'tC' 

respondent up with a one two previous 
evening, dilaudid nasal spray.38 husband she was unsteady on 
feet, confused (per pt). took away her one day. 
Vleugels that took Dilaudid spray, albeit her husband "has 
concern about dilaudid." Respondent made Tiffany, whom she saw every 

explained to 

38 Dr. Vleugels that if respondent Dilaudid spray "a number hours" 
there would not have an Dr. Vleugels 

alcohol had consumed the evening would have 
system by the Dilaudid 

13 

she consumed the 
that in fact 

three months, and whom she "pain control" medications 
Vleugels' diagnosis was "MDD recurrent ." w/panic," 

w/combo of Ll"'1.1L>U'0! " She noted that 
"not to use nasal spray/dilaudid." 

36 Like Wellbutrin, Citalopram is an 
37 Dr. thatshe this 

medication. Dr. have given rpC1nr.n 

did not reflect this, 

http:spray.38


. 

more 
"felt badly about tenninating with 

never 

"confronted [respondent] 
having at least 3 episodes 

" Respondent denied that 
explained that 

my concerns 

had 
Dr, Endow. 

for Endow at told 

and 

On March 13,2007, Dr. 
that had 

was unaware 

that respondent 
on an basis, and that a 

endlenc:;e is securing medication multiple 
sources. was took too 
this could result in oversedation, as could her benzodiazepines in 

Dr. Vleugels "While [respondent] is not 
with plan to taper her not to obtain 

, Vleugels testified that source this infonnation was respondent as 
as Mark's more concern that was 

14 

39 
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her May 

medical records. 
respondent with regard to the use 

, concerns 
as an explanation that 

to come from me." 

was 
plan included 

0">'Lll1l..A-' to her 

"'''H.'V''''''''C complained of "difficulty w/focus 
.e. @CME." 

Dilaudid spray, but instead as 

abuse?" 

On 2007, Dr. 
No other infonnation noted 

was 
the chart explains or suggests 

Dr. Vleugels . at this point, 
but was it on list as something was 

Respondent admitted to using "",v"n."'''" 

l(.l.U."'''U. but 
could secure the 

Vleugels 

any 

meant it was no longer an ongoing 
treatment of respondent did Vleugels 

of 

40 Dr. that note (in question meant that 

possible benzodiazepine dependence was but was not at point a 

fonnal 

4141 This hospitalization is below. 
15 
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mental 

that had had a rum and Coke 
previous 

not to consume was UH"-,HUl 

On July 18, 2007, 
this <I,YL_" 

remained 

bad anxiety-all 
"horrible" headaches, and was taking "round 

1,2007, 


19. 	 On August 8, 2007, Vleugels submitted a complaint to the 

wrote:
about -r"C',-,,,n 

with chronic severe headaches and an anxiety disorder. 
She was admitted to the hospital for 

was under the influence of medications 
admitted to recent alcohol use. I have concerns about this physician-she is a 
radiologist who is on at all times to read drug 
alcohol use may impair her ability to work." 

required to report 
want to the complaint, "ethical reasons." 
compelled to file complaint. 

November 28,2007, respondent and discussed a letter respondent 
medical board that a had been filed 

radiology repOlied her." did not tell 
use was discussed. 

42 

43 

44 
is quotation 

the phrases are in quotation marks 
testified that did not 

is described 
Dr. Vleugels' 

Dr. Vleugels' notes. 
orever about a 

16 




VJeugels continued to treat over a year after filing 
to reS:DOindel that was the individual 

complaint until October 2008. Her 
that not tell 

respondent 

Dr. Vleugels 
pointed 

On the other hand, 

ear, 

Dr. Vleugels and the V A), and explained this was because didn't want to VA 
a new care provider." Respondent further out that 

evident they were not effective." aclQ10wledged 
tapered off without 

on did not use was "prabl ". Vleugels 
discussed with the possibility an addiction specialist, to which 

replied, "That would be medical board] they right!" 

21. 
board complaint. . Vleugels did not 
had filed 
relationship. Dr. Vleugels 
want such a to ,,..,hc>r+.,,r,,, 

sent . Vleugels an intent to sue letter. 

an objective manner. She did not seem defensive when asked 
did not exhibit any hostility toward respondent, but to answer 

lawsuit a source 

22. March 18,2007, was 
for acute ear pain to earplug impaction. 


her with a prescription Vicodin (16 tablets), which respondent the 


At about 3:00 a.m. on May 
ear pain. At that 

percent, i.e., a 
part 

significant 
found to 

time of discharge, rp{",\f'\n 

complications," "depressive disorder, not 
intractable ,,48 

47 Mastoiditis is an inflammation (i.e., infection) of a bone 
48 had as 

17 
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2005, 

June 

as 
an independent 

in pain management 

is not 
's Diego 

in February 

was a 
most of this time, it was Dr. respondent 
Tiffany that a number of TTt"T'P'" medications were tried to 

2003 to at 2007. 

migraine headache pain. Dr. 


011 a 

Maintenance" 
opioid 

the total amount 
warns them that they only have a medication that must 

. Tiffany tells they when 
long as don't the prescription period, 

a period of 

need 

was prescribed Dilaudid to be used to four times 
2005 to May 2007, underutilized the spray. According to Tiffany, 
mne bottles, she have through 17 bottles still been 

"within the correct " prescribed much period. 

wanted to try a 
with respondent, 

a two-week supply, as a trial, with instructions she take one pop per day. 
gave respondent a refill, but asked her to hold on taking it, to see if 

September 2007, Dr. noted in his 
having some severe 
the Actiq pops which up 

She would like to 
. Tiffany's prescription to respondent was now two Actiq at a 

words, at some point Tiffany prescription of Actiq to 
medication that taking. 

never advised Dr. of other medications 
other physicians. was not aware whether any other doctor 

medications at same that More specifically, 

URI." 
49 

50 
to his 

18 

229 



Fioricet from a Naval hospital) at a when 
was barbiturate, Fiorinal? 17)2008 
Dr. was prev[iouslyJ from Balboa Hospital. 

to obtain at facility vs. denies medication 
refills. " 

Dr. Tiffany that would want to if 
A failure to disclose these matters would 

that it is important to kind 
is no unintended It could 

physician of medications. 

Dr. testified that he had no indication that respondent 
inappropriately. never seen her somnolent and never seen 

25. William Umansky, M.D., is a 
In 2005, Umansky 
a post-operation serroma (fluid 
saw respondent for about months 
Vicodin November 2005 for 

it 

Umansky performed two more on respondent in 2007, a 
(in July) and a second, In 

Umansky Vicodin for ",r.,'Y_r,,,,,,,,",,, 

respondent was receiving Norco He 
that he so 

on outcome of that ,-,•.;)'vu.::>"""u, 

He might possibly, he 
concluded need for pain medication was 
case. 

testified 	 was was 

26. 	 on (CURES) 
prescription-fill ing history 

and is used to treat 
histories are compiled from information maintained by the 

II Scheduled III . 
pharmacies and is therefore only as accurate as the infonnation 

and as we1l as are Schedule IV 
19 
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Vicodin, for a total of 110 
procedural she underwent that 

November However, 
prescribed by PMC's 

9, 2007, respondent 
by 

Umansky nr'''''''f'"M 

a. 

or Norco 
for Fiorinal Dilaudid 

and March 2007, 
on March 11, one Norco (60 

filled one Vicodin nrpCf'rl 

21 and March 
Clonazepam, 30 1 

as well as one prescription Ambien 

d. 

(300 tablets), 


July 2007. 
she filled the 

e. August 29 and December 13,2007, filled one Norco 
prescription (90 tablets) and prescriptions (270 pops), prescribed Dr. Tiffany. 

Norco 
four Vicodin prescriptions (120 tablets), nrp,~('T'1 

he 

also filled one Vicodin prescription 0 tablets), prescribed Dr. Umansky, 
with November 2007 procedure. 

depressants 
identified in 

do. Drugs .....T'<>01',-, 

Saf. Code, § 11057, 
though at 

VA 
for reasons not In"",,,,." 

. Endow) also do not 

was filled on February 24,2007. 
filled a Lorazepam 

another Vicodin prescription, not 

the 
that 

53 

2007, in with 

20 




acted 
to her 

one her 
more serious, despite respondent's attempts to 
her second respondent went to 

filed a harassment complaint. 
her at NMCSD and 

depression 

to NMCSD, 

Respondent's 

27. Respondent and her husband Mark were married The has four 
13,] 7 4 old. 


began residency in 
 at NMCSD in 1998. was 
female in her class. 

concerning four inpatient hospitalizations 

the 

2002 and January 2003. 

a. December 11,2002. 
11, 2002, she 

harassment complaint. . 
about objective or it would 

vindicate When she it, however, she 
discouraged disillusioned. She r,..T.PrTF'fl 

needed some 

or nPT·r,,,.!pn 

had no thoughts 
mother. 

she was was 
not sleeping well, and was continuing to the implications of 

N a v a1 career. ai1d 
care the 

16,2002. 

55 The was unclear regard to 
or whether the alone can institute 

s 

part. 
21 



Xanax. "The instant I took that Xanax, I knew I had made a mistake." She cal1ed Dr. Hicks to 
make sure that the amount she had taken would not be dangerous. She did not tell Dr. Hicks that 
she had taken 50 to 60 tablets. 56 Dr. Hicks advised her to go to the emergency room. She had 
her husband take her to the Sharp Coronado Hospital emergency room, where she spent several 
hours before being transferred to NMCSD. The transfer to her duty station upset her. 
Respondent denied that she took the Xanax in order to hurt, much less kill, herself-she just 
wanted to get some sleep. She in fact denied that admission on an inpatient basis was even 
medically necessary, though she felt it provided a therapeutic benefit to her. 

c. December 27, 2002 and JanuaJY 5, 2003. Respondent testified that the 
reasons for these two hospitalizations were the same as for the previous two, i.e., the enormous 
stress she was under in connection with the release of the EEO report, and the desire to have 
some time away from her family so that she could take care of herself without having to focus on 
other people. 

Respondent testified that she has not had any inpatient hospitalizations for psychological 
reasons since the January 5, 2003 incident. 

30. Respondent testified concerning the ClOG. She stated that the program was very 
helpful to her in three ways. First, it got her out of the Navy library, where she had been 
temporarily assigned during the pendency of her EEO complaint, and where she was getting hate 
mail. Second, it taught her a healthy pro-active way to deal with a life-altering event in her life 
(i.e., the EEO matter). Third, she missed having structure in her life-a goal, a purpose, a way to 
be productive. 

Respondent testified with regard to the January 29,2003, ClOP session that she had taken 
Neurontin the day before in the prescribed manner. She told ClOP personnel about the effects of 
N eurontin. Respondent thus attributes any perceived or actual impairment on January 29 to this 
prescription medication . 

.31 RespOl!dent testified that she sought counseling from Dr. Vleugels as a result of 
the rescission of an offer of acceptance into a breast imaging fellowship at UCSD in late 2006. 
\Vhen respondent met Dr. Vleugels, respondent told her "about" Dr. Endow and signed a release 
so that Dr. Vleugels could secure records from the V A. Respondent also told Dr. Endow about 
Dr. Vleugels and signed a release so that Dr. Endow could secure Dr. Vleugels' records. 
Respondent acknowledged that she did not advise Dr. Vleugels about all of the medications 
(specifically Ativan) she was receiving from Dr. Endow, and vice versa; respondent explained 
that she was preoccupied at the time with the rescission of her UCSD fellowship and was also 
trying to detennine which of the two providers (Dr. Endow or Dr. Vleugels) she was going to 
stay with. She stated she never intended to deceive either provider. During the three-week 

56 Respondent testified that she never told anyone that she had taken Vicodin or wine 
coolers . Negative lab test results for opiates and alcohol confirmed respondent 's testimony. 
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could to Meonl, or . 

57 

2007, 

"transition period" (i.e., hpt't>IP"T1 January 12 and 6, 2007)/7 respondent that 
the two providers would communicating with each 

she two coladas up next with a headache, 
took Dilaudid in an effort to abort the headache. Respondent did not take any 

bcnzodi during Disneyland was using Dilaudid about twice 
week at this Dr. Tiffany's care, in contrast to four per day that she was 
previously using that medication 
her not to alcohol. Indeed, on the 
had consumed alcohol, Vleugels 

2007 58 , 

Dr. that VI 

33. to the May 24, 2007 incident, respondent 
emergency room vvClUi)'" of an ear infection that was 

and severe. She 
and not Dilaudid. 

a .,"'''JUlU 

Respondent to husband 
Mark. At some point informed respondent that 
Meoni had caned 

to told 
to speak to her husband without 

being present. 

ever Dr. ""UFo""'':> pennission to 
late or March 2007, Dr. 

Dr. respondent whether 
Meoni 

had trust issues and did not want 

34. Respondent testified that in November time, Dr. 
that she see an a strategy with medical board 

to board and prove she 
not this idea. 

than 
and an occasion when was 

prescribed. She stated that when 
dosage was it did 
help to 

that on only two 
as prescribed: 

took a Vicodin 

900 to 1200 

session with Dr. Vleugels was on January 12; with 
she technically remained Endow's patient until March 13, 

about which Dr. during the 
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was or appeared sedated, it was 

manner. she was not 


were a problem regard to 


Respondent that during 2006 2007, she alcohol on a social I.e" 

per day, 

oid 
In particular, she 

PMC, ,she 
Dr. Umansky for post-operative was unrelated to 

conceded that she did not advise Dr. 
Umansky, and vice versa. 

37, testified the filling Umansky's 
July 19 was a prescription, not knowing 
already picked it up the rlrt>"pr! day, 's testimony implies a claim-that 
phannacy mistakenly the same prescription twice. 

38. Respondent testified she has no 
and taken no opiates December 2007. 
Today, respondent deals with the stressors her life by exercise, various 
such as biofeedback deep and with the assistance of a psychologist. 

by beta 	 recently started, 

coverage 
addition, she 
statement by 	 was on 

40. At 	 testimony, respondent was argumentative; she 
advocating on behalf 	 and to providing more-or 

asked 

Documents by Respondent 

41. 	 board pre-interview signed 011 December 1 
pelJury, the infonnation was 

accurate," respondent was asked, inter alia, following questions: 

a, your knowledge, you ever 

by whom and what circumstances," 


24 
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wrote, 	 in the 

According to 
December 11, 
milItary of 

Respondent that she had ever investigated by Navy a hit and run 
accident. She inaccurately to such an investigation. 

respondent also n","'''''''' in NMCSD 
With to 

and another 
respondent 
harassment 
detail. 

b. you ever ~H'_H.'~~' dependency, alcohol or substance 
problem?" In respondent VB,",',",'''"" box. 

Respondent 
to constitute a 
diagnosis or 

42. to the board VIJ""'UV'''' 30, 2008, stated, inter 
that "I have never or any complaint me in my personal or 
professional life. " 

Meani 

43. husband 
2003 time period, near was taking 
medications for and headaches, was having great and was 
occasion. She was nevertheless able to care of her family responsibilities, 
times when Meoni 
sedated or abusing any 

to 	 to put the Navy 
more 

Meoni wife taking ,~~,~,,~, because it her 
a little sleepy," was potentially He asked her to some other 
take instead. one point, Meoni took respondent's Dilaudid from her-not vv,-,,,,,,,,,v 

was abusing it, because it made 

Meoni respondent's 
mam concern Vleugels was 
did not he 
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"in "he was it with to Dilaudid, 

Meoni that family never to to 
stop using medications or alcohol through some treatment. 

to testimony in favor of explanation 
matters was not always and at to 

downplay the extent his concern about condition at different in past. 
at times to try to steer away subjects that perhaps felt detrimental to 

case. 

Witnesses 

psychiatry fellows. He 
abuse and dependency 

responsibilities, Botello has 
of Psychiatric 
Improvement 

In to an interview respondent on 
Botello reviewed numerous respondent's 

Endow, Dr. Vleugels, Dr. Umansky, Dr. 

records, and his interview with 
respondent a documented history and 

TR diagnosis of and (opiates). 
abuse of these medications at her consumption of 

behavior has to a number episodes of and 
with other mental disorders, 

disorder, by chronic 
by use medications to 

conditions. It is Dr. Botello's opinion that 
such a manner as to be to herself. 
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in unprofessional 
to of 

alcohol consumption to a 

constitute unprofessional conduct, because 
because it was necessary her treating 
and she was 

have 
complicated 

respondent's use 
more than one source 

failure to advise each 
in particular to by her 

Pain Management Center); the concerns 
the' May 2007 (incl uding 

to try 
"back to back" (i.e., 

; and respondent's drinking 

to practice medicine opinion was based on a 
collectively: Her depression and anxiety 

her headaches, 
which 

mental family history of alcohol 59 Notably, Dr. 
explicitly based on conduct or statements or on 

intervi ew of respondent: it was on 

Dr. respondent has 
conduct by 
oversedation. 

contract, which 

to the directive a physician, 

47. David J. 

Psychiatry Society and of 
He has as a consultant 

30 

59 With matters late 2002 to 2003, Botello 
that his opinions were unaffected that respondent was not at the 



Dr. felt it was important to interview 
he so. . Tiffany, 

respondent's by phone. 
that since respondent was her, 

him. did not contact Dr. 
talk to him he to review them. 

contact p.-"tAr,'; her 
and did not find any rptprp'ri records to drug abuse. 

substance 
time to establish 

NeurontinfTopomax combination may produce 

or other 

even when taken as prescribed. 

He 

46 points raised in Dr. 
concern that Dr. Botello's 

husband, and 
spoke with Becerra another 

did not contact Dr. 
assumed would not want to meet with 

had not seen his and would not want to 
He not contact 

and there was so little data that 
was 111 

(her 

that reviewed certain rPTPrp'rl submitted by of 
respondent. letters were significant to him, in the truest test 

one's ability to function is to the area of functioning 

Sheffner that he conducted two psychological tests on 
a personality assessment ,,"'U>nTnT'U 

"data but not 
low score on McAndrews Alcohol 
characteristics MMPI findings 

low scores on MMPI 

·49. Dr. Sheffner was mentally ill. HeLlVilU\...H 

60 Dr. did not directly, explicitly, or identify records he 
reviewed, 

61 MMPI to the Minnesota Multiphasic Personality Inventory. 
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Dr. Sheffner described certain indicia of substance abuse, which he apparently did not 
believe respondent exhibited, or exhibited sufficiently to support a diagnosis : A pattern of 

. chronic abuse, doctor shopping, behavior manifestations of abuse (e.g., talking too much or 
inappropriately,impulse control, drowsiness, belligerence). Dr. Sheffner stated that if 
respondent was a drug abuser, she would not have volunteered to Dr. Vleugels that she drank, or 
that she drank while taking medication, or that she took medications other than those prescribed 
by Dr. Vleugels. Respondent's signing of reciprocal releases for the medical records of Dr. 
Endow and Dr. Vleugels was also inconsistent with physician shopping. 

Dr. Sheffner testified concerning the CURES repOJi. He observed that in 2005, 
respondent filled no Norco prescriptions between June and November, and that the Vicodin 
prescriptions of Dr. Umansky filled in November were within nonnallimits. Respondent did not 
thereafter fill any Norco prescription until January 3, 2006. To Dr. Sheffner, this history did not 
look like that of a drug-seeking or doctor-shopping individual. In Dr. Sheffner's opinion, Dr. 
Berry's prescription in 2007 of 16 Vicodin for ear pain was an isolated instance of securing the 
same medication from two physicians (the other being Dr. Tiffany). With regard to Dr. 
Umansky's several Vicodin prescriptions in July and August 2007, Dr. Sheffner assessed them in 
the broader context of all Vicodin and Norco prescribed to respondent during the period from 
May to August 2007. During that period, prescriptions totaling an equivalent of330 Norco 
tablets were filled by respondent. Assuming she consumed all of those 330 Norco equivalent 
tablets, that worked out to about 3.7 Norco tablets per day, which is within normal limits. 

Dr. Sheffner conceded that respondent departed from the PMC opioid agreement. 
However, in order to determine whether violating the contract is a manifestation of drug abuse, 
one must examine the entirety of the data. Dr. Sheffner added that violating the contract did not 
constitute unprofessional conduct in his view, unless (as he did not believe to be the case) it was 
a manifestation of substance abuse-absent that, it was not related to respondent's practice of 
medicine. In Dr. Sheffner's view, unprofessional conduct requires some reasonable notice to the 
licensee that the behavior in question is unacceptable-he does not believe such reasonable 
notice exists as to the vio1.ation of an opioid agreement. 

Dr. Sheffner testified to the absence of evidence that respondent presently has general 
anxiety disorder accompanied by such severe symptoms as would render her impaired. 
Similarly, he testified that respondent's depression is not now sufficiently severe to be impairing. 
He added that respondent's, MMPI score was within nOlmallimits for depression. 

50. Sheffner testified that respondent was impaired due to substance abuse (a Xanax 
overdose) on December 16,2002, and that sucl!) impainnent amounted to unprofessional conduct. 

51. Sheffner testified in an especially careful, detailed, thoughtful, aliiculate, and 
preCIse maImer. 

29 
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on Mondays and Fridays. Once accusation was filed, had to curtail 
Medical The never changed 

53. 

Character Witnesses 

at 

does," and "an 
she performs Sharp, 

comfortable with 
is going to be 

respondent's migraine ability to 
In the past years, never occasion to question her 

never seen her impaired, and has never suspected to abuse medication. He has read the 
almost its was "shocked and surprised" to the allegations, as he 

sort of behavior on 

Dr. Rindsberg that working at Sharp in approximately 

February on a locum basis,62 starting at several days month. employment 

gradually in 	 about a until January 2009, 

schedule, 

M.D., has been a staff radiologist at was 
until 2002, he went to 

respondent 
She has worked at the same facility where works. 

procedures reviewed some the that 
"excellent radiologist," who does an job" in relating with 

has never noticed her migraine headaches cause any work, 
never questioned her has never 

briefly read the accusation 

54. 	 Michael McKenna, M,D., is an has practiced off and on at 
Hospital 1992, he to and 

worked with her about five times when 
performed placements, 

has nothing "untoward" or unusual with 
interaction with patients and others, has never had a reason to question judgment, 
has never seen her and has never her to abuse alcohol or medications. 

62 to whereby a physician fills 
latter is not available on a day. 
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Haynes, M.D., a 
to work with her about 

radiologist, known rpto'nl"','" 

though more 
time he 

Haynes respondent has technical as a He 
her interaction with patients, families, and staff. She conscientious, pleasant 

and courteous. He never seen In a mood. 

testified he aware 
or early 2009, when mentioned to him 

never seen her impaired, has never questioned . judgment, and never 

vU.L'UvJU,",u In 

passing one that she had a headache. 

was 

Judith Choonoo 
2000, as a contractor 

worked at Promise 
2007, as a 

as an ultrasound 

Choonoo testified that met respondent at Promise in November , and worked 
with her three to four per week until Promise in August 2008. Choonoo 

an excellent radiologist. Her interaction with staff patients is 
professional, compassionate, well-mannered, friendly and respectful. Choonoo never 
questioned respondent's medical judgment or suspected her being impaired. Choonoo was not 
aware respondent had migraine 

Ultimate 

Respondent prescription medication in such a maImer as to be dangerous to 
and subdivision (a), 

ofXanax on December 16, 2002, in a quantity excess of that 
in violation of 

in her prescription. 

of prescription medication is of 
episodes UH,'H"I.U state and 

of impainnent and 
of certain from more than one source failure to disclose this 
provider; and (iii) the perceptions opmlOns by 

history, including 

s treating providers and 

similar behavioral 

to 

retained expert witnesses. 

behavioral episodes. The majority of the incidents in question occuned in 
,'"","""rr£>r1 by Dr. 's and in records 

repOlied matters 

explained that "working with" ,'i""'''''''' 
own work stations, across hall 

discussed cases and showed each 
31 
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impainnent to improper use of medication, the that and related 
conditions could also have been the result respondent's use medications (e.g., Neurotin, 
Topamax, Xanax) in accordance with her , as to the inpatient 
hospitalizations, on none four occasions did diagnosis include drug 
abuse or More (in , Endow noted one occasion when respondent 
had sl speech and on her feet, which she attributed to ro""~r.r'''' 
Lorazepam use. Dr. Endow conceded that at least could be a effect of proper 

use. Finally, with to respondent's May 24, 2007, hospitalization, and V'-'I.-,u,u.:,,-, 

substantial-and possibly in connection rnprF'lU1 

cannot be inferred that any from 
improper use medication. 

Of concern are the statements to husband Meoni 
(and possibly other family members) by Hicks and Dr. Vleugels about respondent's 

impainnent at home. Not only did two different psychiatrists, with no 
to one another, the same concerns on Meoni's but reports 

were over Meoni's testimony of most of matters came across to 
some extent as an attempt to explain away or even retract statements had made and is 
not concerns about his credibility, that of Dr. 

notes Meoni's 
of Meon! 's denials, it is undisputed 

,"' ... "'v . .,-' because of his concern about his wife's use at 
one opioid cation, that at one point physically took that one 
from so that she could not use it. On other hand, Meoni is not a 
regardless of belief on his part about wife's condition, perception or 

',,","AUU"F> as to any impainnent may have thought not to the 
proper use vs. of with a 

/ip<1rrAP> of circumspection. 

history. concem is 
both Dr. Endow and Dr. receipt of both the 

Umansky/Dr. both cases without respondent disclosing to 
medications the other(s). to further concern 

violation of PMC opioid consent agreement. However, none 
matters medication abuse-they merely constitute circumstantial evidence 

that would provide some support for such a finding. In fact, only one specific, 
incident drug abuse is s ingestion multiple 
pills on 16, 2002. 64 Further, as to benzodiazepine prescriptions, respondent 

admitted two Vicodin without waiting 
two was an isolated and insignificant occurrence. utilization of two 

Fentanyl "pops" at a time when her prescription called for only one causes 
that concem is substantially by two (i) 
disclosure of this fact to and (ii) Dr. Tiffany's 
respondent's which reflected his that two at a time was an 
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related issue 

did not fill her prescription 

had 

medication 
. Sheffner's unrebutted 

amount 
not filled any 
respectively. 

Respondent's receipt opioid medications multiple sources 
without disclosing condoned or 
However, point is whether or to matters imply 
medication. to this question, the is decidedly mixed, i.e., some the 

drugs abuse, but other evidence does not. record as a is inconclusive. 

the 

respondent with an1 
suspected such a condition.6 

Dr. Botello 

on 
medication. 
witb regard to his analysis of 

y dra wn from respondent's nrpC'f'r1 

however, that had 
Xanax on 16,2002. 

use alcohol and medi 
to the contrary is considered below Fi nding 59. 

received one such prescription from 
respondent explained to result of V A to 
automatically. 

66 . Vleugels' one-time reference to abuse" (without the 
reflected no more than a temporary concern, which Dr. soon abandoned. 



evidence as a whole and troubling concerns 
medication abuse at various substantial 

that supported a 
of that 

entirety by 
convincing violated section with 

to the December 16,2002 incident. 

58, ability to is not of a 
competency pursuant to Business and Professions 

Finding is based in matters set forth above in Finding 
particular finding that 

on only one occasion, which occuned over Though 
a abuse diagnosis can follow or with an individual even periods of non
use, he did not attempt to assess likelihood ofthat happening case, Further, a 
potential inclination to substance abuse must distinguished from actual 

under be 
based on a t'lrr>t'lP,. 

records, Dr. 
well as opinions of 
Indeed, the opinions ofrespondent's numerous 
significant that is not 

Finally, even VJeugels, who 
reach conclusion respondent was 
respondent's alcohol and ',-u">0r'1", 

on the the .,.PC'r\,.,rt 

from depression, anxiety, 

34 



Crp·,..,r,'0prtt.>ri her use to 

little probative value in 
respondent's willingness to 

Accordingly, based on 
that T"".r.r,,', 

and 
(1978) 81 Cal.App.3d 

that 
ability to practice 

or physical impair respondent's 

conduct in violation of59. 
(a). 

is derivative in nature, based 
(a), as set 

on finding of a violation of section 

Botello in essence testified that respondent also engaged 
an independent basis by: (i) the 
and 
Endow 
not 

did 

point, 
Op1l11Ons. 

notice to the uV"'U':l"IJ 

at least as applied 
abuse. 

seems well 
to the consent 

as 
proscriptions against alcohol use 

second point, Dr. Vleugels' statements, which can be 
to about the use of alcohol, 

they were. This 
understanding respondent more than 

such 
disclosed do not 

notes are 

67 did not in instances explicitly state 
he at least opined that such conduct, it occurred, would unprofessional conduct. 

35 
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CONCLUSIONS OF LAW 

Burden and ofProof 

1. purpose an administrative revocation or 
is not to punish indi vidual; the public from 

or practitioners." v. Board ofMedical 

2. in administrati ve 
proceedings rests 11. City ofFountain Valley (1981) 
1 99, 113; this proceeding is thus on 

3. standard of administrative disciplinary brought against 
professional to establish conduct "clear and convincing to a 

certainty." (James v. Board Examiners (1 1 Cal.App.3d 1096) 
Jl .) 

The to the 

4, 
probability of 

" (People v. stringent 
Assurance, 

Motion to Exclude Testimony 

seeking the 
that respondent 

Professions 
(i) Contrary 

did not occur at least 
for the 

requirements of 
of respondent's experts); 

section were 
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6. 
respondent failed to provide 
commencement of the hearing. On March 

the hearing, set the 
date, and pursuant to 2334, 
later than April 1 2009. Respondent did 
30,2009. 68 For purposes motion in respondent's disclosure is 
been 16 late. 69 It is thus concluded that respondent's 

of 
Second, respondent 

of 
opmlOn 

respondent's 
substance of 

clearly involved, at in part, 

as to two of its 
the 

their adequately set general substance 
testimony, 72 did not set forth any "basis" 

individuals as set 
is typically 
expert opinions, but 

68 The 

April 30, 
be 

AI vord issued a 
the 
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with 2334. 73 

has violated 
for respondent's Administrative Law Judge 
motion in and testimony on the grounds 
affords both OAB a measure of with 

for non-compliance to applied in a given case, on the totality 
circumstances. 

8. of respondent's AV'-""rr 

purpose of but would 
conclusion on the following 

considerations. 

of disclosure, even though formal disclosure not 
respondent's and at Jeast a description of 

on April 16, 2009, i.e., just two days 

guidance as to what level the 
section caution restraint is ~l'nr.r,",-nr1 

on a finding that a ...... rr'TT"•.,.<>f1 description did not 
statern ent." 

related to the ,",,¥,O,",('~<~.,-,rlu,,,,, point-complainant not place 
alleged inadequacy respondent's 

Fourth, complainant did not establish by of the untimeliness or 
respondent's disclosures. 

was presented that respondent's fully to comply section 
constituted a to "hide ball" or otherwise 

hearing was 
and the 

administrative law to how .nh,,""'''''~T may be. It is not 
appropriate to retrospectively construe that in an unduly narrow fashion would in 
effect a trap for the unwary. 

respondent's other two 
it is not 

their testimony. 
38 
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administrative law judge 
. case, the Board to 
consideration, so it can the most well-infonned and "'n1nr~,.nr1 

very important matter 

First, as required by law, the has all of in question as 
record and or equitable at 

to atb"'~1"t 

there is a process set out in reguJation 

decisions and complainant's request is .UVULA.., 


renew request maruler 


10. and Professions section.2334 provides as follows: 

"(1) curriculum vitae forth qualifications of the expert. 

A narrative statement the of the testimony that 
eX1Jected to including any opinion testimony and 

"(3) expert 

"(4) expert's hourly and daily testimony 
and party who or her services. 

"(b) The shall 
completed at least prior to of the 
hearing. 

39 


250 



the at the 
Altbough true bilateral discovery 

Administrative Procedure 
the discovery litigation is a 

public policy with medical opinions 
MBC Board's case and are 

"This 
settlement. 

of administrative hearings under 

"(c) of Administrative Hearings may adopt regulations nn'<lp>,,-, 

the described this " 
.B. 1), § 14.) 

11. The board 
disclosures in Medical Board 
with 

(a), which 
is 

intent to 

the 
the opinions of as follows: 

A of legislative of problem 
section was specifically enacted to as well as 
mandatory obligation on the to make the required 
order to promote, rather than public policy. 

Monitor74 

However, defense 
opinions to writing so 
counsel's expert 

requires its to 
opinions are immediately by 
frequently their experts not to reduce their 

DAG has no 

hearing. 

74 Business Clnd Professions Code section 2220.1 provided for the appointment of a "Medical Board 
Enforcement Monitor" to monitor and evaluate "the disciplinary system and of the 
making as his or her highest priority the reform and of the board's enforcemenl program and 
operations and the improvement of the overall of the board '8 disciplinary system." (Added by Stats, 
2002, c. 1 (Sen. Bill No. 1950), § 18; by Stats. c.909 Bili No.1 § 3, operative Jan. 1, 
2006.) 

40 

251 



the to 
as a whole." 

Report, Medical Monitor, prepared by 

Julianne D 1,2004, at 

161.) 


the wake Monitor's Initial 1, as amended, 
included a new statute specifically designed to this problem. That as originally 
introduced, provided that: 

Notwithstanding any other provision of law, with to use 
in matters brought the Medical Board Cali fornia, no expert 

testimony shall permitted by any pmiy a detailed written report the 
including of the expert is 

by in advance The Office of Administrative 
shall adopt regulations consultation with Medical of 
governing required expert testimony 

Bill No. 1 (2005~2006 § 11, as m 
2005.) 

Thus, as original introduced, the Legislature required that the disclosure be 
advance the bill moved through the Legislature 

sight of of 
information example, eliminated requirement 
that "a detailed written ,.."nr..,...,." produced and, instead, required only that the expert testimony 
be by including and of 
witness, ..." as later amended in the Assembly, then provided: 

Notwithstanding 

expert testimony in matters brought the Medical 

testimony shall permitted by party 

reduced to writing by the witness, 

the by the parties in advance 


shall adopt in consultation with the 
the of~pert 

Bill No. 1 (2005-2006 § 11, as 
11,2005.) 

Then, on 
simply made «in advance 
for the In this 

Notwithstanding any other with rf-'''T\Pf'l 

111 brought by be 
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(1) A curriculum vi(ae settingforth the qualifications ofthe expert. 

(2) 	 A brief narrative statement ofthe general substance o.l'the testimony the is 
to including any opinion testimony its basis. 

A representation that the has agreed to testify at the hearing. 

(4) A statement expert's hourly and da ily fee for providing testimony and for 
consulting with the how his or her 

(b) 	 exchange ofthe information described subdivision (a)shall completed at 
calendar prior to the commencement date 0.1' the hearing. 

(c) 	 The Office ofAdministrative may adopt regulations governing the 
ofthe in this section. II' 

Bill No. 231 (2005-2006 Reg. § as 	 on 30,2005.) 

the statutory production throughout the remainder the 
legislative Bill No. 235 (2005-2006 Reg. § 11, as 
September.2, the Govemor on October 2005 

§ UvU""" Bill 1 

OAB to order expert to 30 
was included an earlier version Senate 

and, thus, to pennit it now would be 
legislative (Cf. Cooper v. Swoap (1974) 11 Ca1.3d 

consideration and explicit rejection of to reduce of 
sharing with an adult an "unambiguous indicant 

intent")') 

42 
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13, board obligation of both 

expert witness infonnation the statutory deadline set 


y directory, and 

case law: 


, , , 'Time are usually to be 

expresses a contrary (ld, at p, 11 ,) For example,
I 

to the failure to observe statute is 
(County ofSacramento v, 0/the West 

(1983) 139 CaLApp,3d 1,565-566; see Edwards v, Steele, supra, 
,3d at pAlO,)" (Matus v, Board o.fAdministration (2009) 1 CaLAppAth 

608-609,) 

14, the proposed decision, the administrative law judge construed as 
affording both and administrative judge a of 
remedy to be in a given case, depending on 

well-settl ed 
as to to is 

inconsistent with legislative intent underlying the statute, would defeat (ra,ther than promote) 
general would to absurd 

"In construing a statute, our fundamental 

intent so as to effectuate the 


1) 
""'Ul'-l~'.h~ must be 

'in the overall statutory 
and we give to every and 


act in pursuance the legislative purpose,'" (People v, Canty (2004) 

1 1 In words, ' "we do not construe in 


every statute 'wi th reference to the entire scheme oflaw of it is so 
may be and effectiveness,' [Citation,],,' (In re 

a/Harris (2004) 34 21 statutory tenns are 
ambiguous, we the objects to 

achieved and history, (Day, supra, at p, 272,) 
such circumstances, we choose the that most closely with 

"ny><,r,,,",,t intent, endeavoring to promote defeat 
general purpose, and avoiding a that would lead to absurd 

cOl1seguences, (Ibid,)" (Smith v, Court (2006) 39 77, ,) 

23 subdi vision states 

"(a) Notwithstanding other provision 

testimony 111 brought by 
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it 111 

to 

testimony shall be permitted by party unless following 
111 fonn with counsel for the party, as 

0.[Administrative Hearings: ... " added.) 

The that 34 is a statute in sense 
all Medical cases, regardless of whether orders the to comply 
provisions or 110t. 

75 In regard, section 34 is similar to a statute of limitations 
. & Code, § 2230. which whether or not parties are 
its provisions. 

phrase by Office Administrative Hearings" as 
statute could apply in Medical cases would violate the 

cited 
cases where OAH 

compliance with not to those cases where 

order before 
of statutory ("f'\r",trl1l"t 

applying 
It would also lead to the 

has not issued an order. 

(b) 

omitted.) Here, there is no 
violation of section 2334. Legislature 

the testimony. 

75 While OAB has begun the practice of issuing orders the to 
with the issuance of such orders are not required since section 2334 is otherwise 
applicable in Medical Board cases, of whether OAH orders the to comply or not. Such orders 
however, serve a useful purpose helping to ensure that section 2334 does not become a for the unwary. 
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particular), 
complying with Section 

The board 
mandated penalty 

2334. Whenever it has been 
the expert witness disclosure requirements of section 
mfon11ation in 

by statutory deadline contained 

prohibiting that party from 


the authority to 
failed to 

that a party 
to 

subdivision (b), the required 
2334(a) that 

testimony in the 

board notes that conclusion above 
upon its review of record (Exh. 29 

future cases to be 
the statute. 

What with 2334(a)(2)? Merely listing topics or 
that will testify about, without 
anticipated testimony, actual opinions he/she will testify to, and the 
those opinions, is plainly insufficient and would clearly violate the statutory 

A of 

opmlOn. 
in matter: A party 

Respondent can practice medicine 
Respondent's use medication 

not state what 
practice medicine safely and that res:nona·el 
conduct). Nor does it whatsoever 

Authority 

15. and provides in 

law judge of 
1 of the 

76 Administrative that are commenced by the issuance of an interim order of 
under Government Code section 1529 constitute an exception to the otherwise applicable 

the 

with 

of section 2334. In ISO cases,the filing of the accusation and subsequent hearing are necessarily 
§ 11529, subd. (f) as a result, the may be scheduled such that is for 

wi th the expert witness disclosure of section 2334 
by section subdivision with section 2234 is excused when it is 
e.g., McKenzie v. afThousand Oaks (l 36 Cal.App.3d 430 
be excused when it is or futile" to comply].) 
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or whose default and or 
for disciplinary action with 

this chapter: (1) 
(2) his or 

110t to one year 
placed on probation and be required to pay the costs probation 
order the (4) Be publicly reprimanded by the 
any other action in to discipline as of an 

division or an administrative law judge may deem proper." 

16. 

(a) 
(b) 	 to practice. 
(c) Placing the licentiate on probation. 
(d) 	Taking such action in relation to the licentiate as the agency 


its proper. 


The licensing shall not reinstate a revoked or suspended or 
license until it received competent of the or control 
condition which action it is with due rpl'f<lrfi 

public health and right to practice his or her profession may 
safely " 

VH,,,'wA'JUC> Code section 2239 provides in pertinent part: 

use or or 
substance; or the use 

4022, or of alcoholic 
orto 

the extent such use impairs ability to practice 
safely or more than one or any felony involving the 

or of of to in 
or combination thereof, constitutes unprofessional conduct. 

"I»r>rwri of the conviction is conclusive of such unprofessional conduct." 

18. and Professions section 2234 111 

QuaE ty shall action ~M"AA.'J' any who is 
charged with conduct. , " 
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Conclusions 1 through 

lTI 

and kind 
's 

19. authority the context of 
disciplinary taken respondent jf complainant established by 

convincing (i) Respondent's ability to practice medicine is because 
a mental illness or a physical illness competency; (Ii) respondent 

medication alcohol in a manner as to be to or 
extent that ability to practice or (iii) respondent 

conduct by virtue 

20. By reason of Factual 1 through and 19, 

a. ability to practice medicine is not 

meet 

" ...'""''' .......1'> .... ("If a 
profession safely is 
authority been found that 

pursuant to 

to 

based on the applicable of proof, it is concluded that: 

b. 

way 
without more, is not 1nriPrCTr>rv1 

the provision is not 
issues. No authority 

unprofessional 
conduct, violation section subdivision (a). 

c. Respondent, by virtue of Conclusion 20(b), 

21. reason Factual Findings 1 
the board is authorized to disciplinary 
disciplinary action should taken is to be 

77 The Accusation does not allege section that is 
of complainant's under subdivision (a). 
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protection public. Prof. Code, § the extent not 
with this priority, "disciplinary actions shall be to ll1 rehabilitati0l1 
" The Guidelines state: 

cases 
to the will 

Any proposed 
guidelines shall 

(Medical of Guidelines, 6.) 

Respondent causes are sustained in this 
the imposition of and 

Respondent's argument has a 
discipline is respondent's 
board is 

her problems. 
record. For example, Dr. 
Dr. Vleugels believed that r",",... r\n 

two 
she 

for her 

at 

minimize areas 
own husband 

// 
/1 
1/ 

Mark Meani denied he had concems about 
that statement. 
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However, 
lack of 

appropriate penalty 

A ccordingl y, Issues 

and 

AS to respondent Jill Meoni, is hereby publicly 

decision 

IS this 

effective at S p.m, on ;;:"":::;';:'::"=-.:....J...::::"::""::::'''::'' 

1O. 
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AGENDA ITEM 32 

Relevant Statutory and Decisional Law 

1. Case Law on License Discipline 

"The purpose of such a [ administrative disciplinary] proceeding is not to punish but to 

afford protection to the public upon the rationale that respect and confidence of the public 

is merited by eliminating from the ranks of practitioners those who are dishonest, 

immoral, disreputable, or incompetent." (Fahmy v.Medical Board ofCalifornia (1995) 45 

Cal.Rptr.2d 486, citing Borror v. Department oUnvestment (1971) 15 Cal.App.3d 531, 

540,92 Cal.Rptr. 525; Lam v. Bureau o[Securitv & Investigative Services, supra, 34 

Cal.AppAth at p. 38,40 Cal.Rptr.2d 137.) 

2. Statutes Relating to the Medical Board 

Section 2001.1 of the Business and Professions Code provides: 

"Protection of the public shall be the highest priority for the Medical Board of California 
in exercising its licensing, regulatory, and disciplinary functions. Whenever the 
protection of the public is inconsistent with other interests sought to be 
promoted, the protection of the public shall be paramount." 

Section 2229 ofthe Business and Professions Code provides: 

(a) Protection of the public shall be the highest priority 

for the Division of Medical Quality, the California Board of 

Podiatric Medicine, and administrative law judges of the Medical 

Quality Hearing Panel in exercising their disciplinary authority. 


(b) In exercising his or her disciplinary authOlity an 

administrative law judge of the Medical Quality Hearing Panel, the 

division, or the California Board ofPodiatric Medicine, shall, 

wherever possible, take action that is calculated to aid in the 

rehabilitation of the licensee, or where, due to a lack of continuing 

education or other reasons, restriction on scope of practice is 

indicated, to order restrictions as are indicated by the evidence. 


(c) It is the intent of the Legislature that the division, the 

California Board of Podiatric Medicine, and the enforcement program' 

seek out those licensees who have demonstrated deficiencies in 

competency and then take those actions as are indicated, with 

priority given to those measures, including further education, 

restrictions from practice, or other means, that will remove those 

deficiencies. Where rehabilitation and protection are inconsistent, 

protection shall be paramount. 
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E Today's Topics 

• Brief Project Summary 

• Project Concept & Benefits 

• Transaction Fee 

• Key Success Factors 

• Project Leadership 

• Recent Activities & Next Steps 

• Tentative Implementation Schedule 
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a 

BRE E 	 Project Summary 


• 	 Integrated Licensing & Enforcement solution 

• 	Completely replaces legacy licensing and enforcement 

systems (CAS, ATS, & Others) 

• Replaces the iLicensing & CRIMS projects 

• 	 Incorporates document image storage 
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E One System ..... Many Boards 

Question: How wi ll one system work for 40+ unique 
entities? 

Answer: Individual Board controlled configuration ... 
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BRE E Conceptual Design 

Required 
Items 

Routing Rules 

Approval 
Rules 

System 
Interfaces 

User Security 

Availability 

Vendor 
( 1 

Data
Routing Engine User Interfaces 

Architecture 
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