BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY - Department of Consumer Affairs EDMUND G. BROWN JR, Governor

MEDICAL BOARD OF CALIFORNIA

COMMITTEE ON
PHYSICIAN SUPERVISORY Action may be taken on any
MEMBERS OF THE COMMITTEE RESPONSIBILITIES AGENDA item listed on the agenda.
Gerrie Schipske, R.N.P., J.D, Chair
Christopher Barnard, M.D. Embassy Suites While the Board intends to
Michael Bishop, M.D. 150 Anza Boulevard webcast this meeting, it may not
JSeCtl;]BGrﬁ\r/ftrt' ';4-'5- Burlingame, CA 94010 be possible to v(;/ebcas;t'th_e entire
Suzanne Kilmer, M.D. (650) 342-4600 (directions only) open mee;'nn?esgsrté)es'm'ta“ons
James Newman, M.D. '
Paul Phinney, M.D. Teleconference — see Meeting Information

Harrison Robbins, M.D.
February 5, 2014
3:30 p.m. - 5:00 p.m.
(or until the conclusion of business)

ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE
If a quorum of the Board is present, members of the Board who are not members
of the Committee may attend only as observers.

1. Call to Order — Ms. Schipske

2. Roll Call — Ms. Simoes

3. Approval of Minutes of July 19, 2012 Meeting — Ms. Schipske

4. Public Comment on Items Not on the Agenda
Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide to place the matter on the
agenda of a future meeting. [Government Code Sections 11125, 11125.7(a)]

5. Discussion on Medical Spas — Ms. Simoes and Ms. Webb

6. Presentation on Fictitious Name Permits — Mr. Worden

7. Presentation on the Outcome of the Case on the Supervision of Certified Registered Nurse
Anesthetists — Ms. Webb
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8. Discussion of Future Agenda Items and Possible Dates and Locations — Ms. Schipske

9. Adjournment

Meeting Information

This meeting will be available via teleconference. Individuals listening to the meeting will have an
opportunity to provide public comment as outlined below.

The call-in number for teleconference comments is: (800) 398-9386
Please wait until the operator has introduced you before you make your comments.

To request to make a comment during the public comment period, press *1; you will hear a tone
indicating you are in the queue for comment. If you change your mind and do not want to make a
comment, press #. Assistance is available throughout the teleconference meeting. To request a
specialist, press *0.

Each person will be limited to two minutes per agenda item. However, during Agenda Item 3 —
Public Comments on Items Not on the Agenda, the Board/Committee has limited the public
comment period for individuals on the teleconference to 20 minutes. Therefore, after 20 minutes no
further comments will be accepted. During public comment on any other agenda item 10 minutes
will be allowed for comments from individuals on the teleconference line. After 10 minutes, no
further comments will be accepted.

Comments for those in attendance at the meeting will have the same time limitations as those
identified above for individuals on the teleconference line.

The mission of the Medical Board of California is to protect healthcare consumers through the proper licensing and regulation of physicians and surgeons
and certain allied healthcare professions and through the vigorous, objective enforcement of the Medical Practice Act, and to promote access to quality
medical care through the Board’s licensing and regulatory functions.

NOTICE: The meeting is accessible to the physically disabled. A person who needs a disability-related accommodation or modification in order to
participate in the meeting may make a request by contacting Lisa Toof at (916)263-2389 or lisa.toof@mbc.ca.gov or
send a written request to Lisa Toof at the Medical Board of California, 2005 Evergreen Street, Suite 1200, Sacramento, CA 95815.
Providing your request at least five (5) business days before the meeting will help ensure availability of the requested accommodation.

Meetings of the Medical Board of California are open to the public except when specifically noticed otherwise in accordance with the Open Meetings Act.
The audience will be given appropriate opportunities to comment on any issue presented in open session before the Board, but the President may apportion
available time among those who wish to speak.

For additional information call (916) 263-2389.
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MINUTES

Edmund G. Brown, Jr., Governor

Agenda Item 3

Due to timing for invited guests to provide their presentations, the agenda items below are listed in the order

they were presented.

Agenda Item 1 Call to Order / Roll Call

Ms. Schipske called the Committee on Physician Supervisory Responsibilities meeting to order on July 19,
2012, at 4:30 p.m. A quorum was present and notice had been sent to interested parties.

Members Present:
Ms. Gerrie Schipske, R.N.P., J.D., Chair
Dr. Michael Bishop
Dr. Janet Salomonson
Dr. Jack Bruner
Ms. Beth Grivett, P.A.
Dr. Suzanne Kilmer
Dr. Paul Phinney
Dr. Harrison Robbins

Members Absent:
Dr. Christopher Barnard
Dr. James Newman

Staff Present:
Eric Berumen, Enforcement Manager
Susan Cady, Enforcement Manager
Ramona Carrasco, Enforcement Manager
Dianne Dobbs, Department of Consumer Affairs, Legal Counsel
Kurt Heppler, Staff Counsel
Teri Hunley, Business Services Manager
Kimberly Kirchmeyer, Deputy Director
Natalie Lowe, Licensing Manager
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Armando Melendez, Business Services Analyst
Kelly Montalbano, Enforcement Analyst
Valerie Moore, Enforcement Manager

Sarah Peters, Enforcement Analyst

Letitia Robinson, Executive Office, Research Analyst
Paulette Romero, Enforcement Manager

Teresa Schaffer, Enforcement Analyst

Jennifer Simoes, Chief of Legislation

Sharlene Smith, Enforcement Analyst

Laura Sweet, Deputy Chief of Enforcement

Danielle Turner, Enforcement Analyst

Renee Threadgill, Chief of Enforcement

Anna Vanderveen, Investigator, Sacramento District Office
Terrence Washington, Inspector, Probation Unit
Linda Whitney, Executive Director

Members of the Audience:
Yvonne Choong, California Medical Association (CMA)
Julie D'Angelo Fellmeth, Center for Public Interest Law (CPIL)
Norman C. Davis, Esq.
K. Herr
Kathleen McCallum, NorCal Aesthetic Nurses Association
Carl A Powell. D.O., F.A.C.S., California Academy of Cosmetic Surgery
John Valencia, American Society for Dermatologic Surgery

Agenda Item 3 Approval of Minutes from the May 5, 2011 Meeting
A motion was made to approve the minutes from the May 5, 2011 meeting; motion carried.

Agenda Item 4 Approval of Minutes from the April 11, 2012 Meeting
A motion was made to approve the minutes from the April 11, 2012 meeting; motion carried.

Agenda Item 5 Discussion and Possible Recommendation of Draft Regulatory Proposals Regarding
the “Appropriate Level of Physician Availability Needed Within Clinics or Other
Settings Using Laser or Intense Pulse Light Devices for Elective Cosmetic
Procedures: Required By SB 100 (Price, Chapter 645, Statutes of 2011) — Mr.
Heppler and Ms. Simoes

Ms. Simoes stated that SB 100 requires the Board to adopt regulations regarding the appropriate level of
physician availability within clinics or other settings using laser or intense pulse light (IPL) devices for elective
cosmetic procedures on or before January 1, 2013. Board staff drafted four regulatory proposals for the
Committee’s consideration to implement that section of law. The Committee could select a proposal and
recommend to the Board that chosen proposal be set for a regulatory hearing. Ms. Simoes then preceded to
review the four options.
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Option 1 is a Community Standard Proposal and it reads as: Whenever an elective cosmetic procedure
involving the use of a laser or intense pulse light devise is performed by a licensed health care provider acting
within the scope of his or her license, a physician shall be available to the provider in accordance

with the standards for the community in which the procedure is being performed.

Ms. Simoes commented that this proposal may not be consistent with the clarity standard in regulations, as

it would vary depending on the location. Additionally, the standard of care in a disciplinary proceeding must be
established by an expert. A physician who consults the regulations for guidance would not necessarily derive
the needed information.

Option 2 is On Premises and it reads as: Whenever an elective cosmetic procedure involving the use of a laser
or intense pulse light device is performed by a licensed health care provider acting within the scope of his or her
license, a physician shall be physically present on the premises where the procedure is being performed
throughout the duration of the procedure.

Ms. Simoes commented that this is a location based requirement. The physician could be involved with other
patients or otherwise engaged yet still on the premises. The concern with this standard is that it may be too
restrictive as certain health care professionals working within their scope of practice under standardized
procedures or delegation agreements would not require a physician on the premises.

Option 3 is Physically Present and Immediately Available and it reads as: Whenever an elective cosmetic
procedure involving the use of a laser or intense pulse light device is performed by a licensed health care
provider acting within the scope of his or her license, a physician shall be immediately available to the provider.
For the purposes of this section, “immediately available” means physically present, interruptible, and able to
furnish assistance and direction throughout the performance of the procedure but without reference to any
particular physical boundary.

Ms. Simoes commented that this proposal is similar to the Federal Centers for Medicaid services regulation but
that rule is not specifically aimed at elective cosmetic procedures. The Committee, when considering this
proposal or proposal two, may wish to further define the term “premises”, as there may be some uncertainty as
to whether premises means rooms, suite, office, complex, etc. Again, the concern is that this standard may be
too restrictive as certain health care professionals working within their scope of practice under standardized
procedures or delegation agreements would not require a physician on the premises.

Option 4 is Not Physically Present but Immediately Available and it reads as: Whenever an elective cosmetic
procedure involving the use of a laser or intense pulse light device is performed by a licensed health care
provider acting within the scope of his or her license, a physician shall be immediately available to the provider.
For the purpose of this section, “immediately available” means contactable by electronic or telephonic means
without delay, interruptible and able to furnish assistance and direction throughout the performance of the
procedure but without reference to any particular physical boundary.

Ms. Simoes commented that this proposal allows the physician to be remote from the location where the
procedure is being performed.
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Ms. Simoes reminded the Committee that when the Board exercises its regulatory function, protection of the
public is its highest priority. Ms. Simoes suggested that the Committee may wish to revise or amend these
proposals. Staff recommends the Committee focus their discussion on either Option 1 or Option 4, or possibly
discuss a hybrid option that combines one and four.

Once a decision is made and agreed upon by the Committee, it will need to be presented to the full Board
for review and approval to set the matter for a regulatory hearing.

Ms. Schipske asked that discussion be limited to about three minutes per person regarding comments on
Option 1 — The Community Standard Proposal.

Dr. Phinney indicated that Option 1 presented what would be the baseline anyway and that it ought to be thrown
out as an option.

Several Committee Members agreed and concurred with Dr. Phinney’s opinion.

Ms. Schipske voiced that what is lacking is standardized protocols and there is basically no requirements for the
provider of the services or the supervisors to be appropriately trained and that this problem is going to continue
with the application of laser.

Ms. Schipske then asked if there were any comments on Option 2.

Dr. Robbins stated that he was surprised that the staff is not recommending Option 2. Dr. Robbins went on to
say that there is no substitute for a physician being on the premises if you are going to deliver satisfactory
supervision. Dr. Robbins continued by saying that the procedures themselves are medical procedures, and that
part of the medical practice of those who are defined under SB 100 is to carry out and perform or supervise
these procedures. He felt that both the person who performs the procedure and/or the medical director who is
supervising the procedure should assume full responsibility for the care of that patient in the role that they have
assumed: to review if the patient is a candidate for the procedure being done; to supervise the who will perform
the procedure; to follow that person; and, to sign off on the recovery status of that patient. Dr. Robbins did not
think this Committee nor the Board should delegate responsibility to someone other than a physician nor dilute
it as far as the supervision is concerned.

Dr. Kilmer responded that important part of Option 2 is it would be known exactly where the doctor has to be
and that is unknown with Option 4. Dr. Kilmer believes that Options 2 and 3 are the same, and if the doctor is
at the facilities he/she should always be available and interruptible. She stated that the rule in her practice is
that a physician has to be able to get to the facility within an hour and that the reality is there are days when
something goes wrong and she is really glad that she was on the premises.

Dr. Bishop concurred with both Dr. Robbins and Dr. Kilmer and stated there is no substitute for having a
physician available. He added that there are some procedures where a physician does not have to be
immediately available, but that one can not predict everything. He questioned if local EMT availability would
be acceptable in a rare occurrence if something should happen, and also noted that even an hour is excessive if
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someone is really having trouble. Dr. Bishop said that he is still thinking Option 2 may be best because the
physician needs to take some responsibility, even though he felt that it might be too restrictive.

A Committee Member thought that Option 4 would work if you had another doctor covering your practice and a
physician should never be too far away for adequate coverage.

Ms. Grivett expressed that the Committee seemed to be lumping all licensed health care providers into one
group and that maybe they should be divided into different groups. Ms. Grivett’s reasoning for the division was
that there are a lot of procedures that nurse practitioners (NPs) and physician assistants (PAs) can do

that do not require a physician on the premises. NPs and PAs are fully trained and able to respond to

adverse reactions and events, and requiring a physician to be physically present is putting undo restriction
on the practice of a PA or NP.

A Committee Member shared that Option 1 had been dismissed. In order to distinguish Option 2 from Option 3
it had to be decided if the physician who is present is either immediately available and physically present and on
the premises or immediately available and physically present, but not necessarily on the premises. The Member
felt that Option 2 should be off the table as the real question is whether the physician needs to be physically
present on the premises. The Member is favoring a physician not necessarily having to be there.

Ms. Schipske reminded the Committee that they had requested to have the recent court case about physician
supervision of certified nurse anesthetists reviewed. The court ruled, at the urging of the former Governor under
the Medi-Cal/Medicaid reimbursement issue, that nurse anesthetists did not have to have direct supervision by
physicians, but that physicians have to be readily available but not on site. Ms. Schipske stated that there is no
way of showing that people are adequately trained, that there are physicians who have less training in laser
treatment than the people they are supposedly supervising, and that standard protocols are not being enforced.

A Committee Member responded that standardized procedures include standard language. There is a
community standard, it is readily available, and it is usually set up by protocol between the practitioner, the
anesthetist and the physician as to what would constitute how the practitioners will be able to reach each other.
Community standard is not done by regulation and because of that, the problem is not just with lasers, but many
other areas of the law.

Dr. Salomonson stated she was concerned about using a court ruling on that case as precedent in making a
decision here. Dr. Salomonson said that the Board was never given an opportunity to weigh in and believes that
the issue is still unsettled.

A Committee Member personally felt the physician supervision for a nurse anesthetist did not go far enough
and that the person who should be supervising a nurse anesthetist should be an anesthesiologist, not a plastic
surgeon.

Another Committee Member said that for the Board of Registered Nursing, the standard of care is that whoever
is the supervising physician has to be specifically trained in that field, and there is no specialization in laser.
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A Committee Member expressed that this is a field in its infancy, and the Board would want to be very cautious
and look at this seriously, everyone involved needs to be certified.

Dr. Robbins commented that this discussion is about a defined group and defined procedures and that the Board
should only consider its given charge and responsibility, which is to consider what is written in SB 100.
Everything that is being discussed is related to the skin and that makes it a surgical procedure and that concept
should not be diluted. Dr. Robbins went on to say that even though the procedures that are being discussed are
less severe and are less frequent than those of complex surgical procedures nevertheless they take place and part
of the physician’s responsibility is making sure that the patient knows that they are having a surgical procedure
done, their consent and their signature should be mandatory before any laser or IPL is applied to that patient.

Ms. Schipske called for discussion of Option 4, which is the physician not physically present but
immediately available.

A Committee Member liked Option 4 and stated that a line in the sand was needed, a time limit to define
“immediately available” was needed.

Another Committee Member was concerned about setting precedent by putting timeframes on particular
procedures, when it is not written anywhere else in law.

Dr. Salomonson expressed that she was fairly comfortable with Option 4, but that her main concern was in
knowing who that responsible person is. She preferred to not have an actual time in the regulations.

Ms. Grivett remarked that Option 4 made sense to her as a PA because the law states that the physician be
available by electronic means. Two things that are unique to the PA scope of practice is that the PA’s scope is
defined by his/her physician’s scope, and the physician is required to know the procedure and how to use the
machine. Ms. Grivett believes not defining availability puts everyone at risk.

A Committee Member stated that a well-defined action plan that takes into consideration all reasonable
potential complications is what is needed.

A Committee Member stated the key issues, 1) the physician has to have suitable training and experience in the
procedure 2) the physician has to be able to furnish appropriate assistance and direction, and 3) there has to be
explicit plans for follow up and back up care. If these were written into the draft, the problem might be solved.

Ms. Schipske commented on the term Medical Spa and how it is a new configuration that is really not regulated,
not defined, nor adequately permitted and that it seems to be what is driving these questions. Ms. Schipske
stated that the Committee is not getting to the heart of the problem, that is not a regulated area, there are not
enough standards and no one saying who is competent to do this.

A Committee Member mentioned that the Board required that the entire population of physicians take a training
course in pain medicine before they could be licensed or renew their license in this state and that this is a
possible solution the Board might want to consider.

Dr. Salomonson replied by saying that this might be a precedent setting idea.
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A Committee Member stated that for physicians who are interested in performing laser procedures as an adjunct
to their office, there is no place to obtain training except by those people who sell the products and devices that
they are going to use.

A Committee Member stated that the Committee must be careful about being too detailed in writing the
regulations and general language is sometimes best. He also stated that it may be better to say that the
supervising physician should have relevant training and experience.

Mr. Heppler brought up a couple of items he thought the Committee needed to consider. One was that the
Legislature has given the Committee a clear path on what the regulations should concern. The regulations
should deal with physician availability as stated in SB 100. A regulation that alters, impairs or enlarges the
scope of the statute is null and void. To the extent these proposed regulations deal with physician availability,
they would be consistent with the statute. The regulations need to be consistent with the

statute and reasonably necessary to affect the purpose of the law. The four regulatory proposals presented

to the Committee do not differentiate between health care providers, they do not embrace the difference
between a PA or NP. They do not address training, and they do not address things like a back-up plan.

Ms. Schipske said that in her understanding of drafting regulations the definition clause can be used, for
example when using the term “physician”, to be adequately responsive it needs to be defined.

Dr. Kilmer questioned if the term “supervising physician” should be used because the definition could require
that the supervising physician be trained in that field.

Ms. Schipske stated that regarding NPs, the person supervising them does not have to be adequately trained,
that there are no requirements, and that the physician does not have to be in that field or trained in that field.

Dr. Kilmer asked why not make the regulation say “supervising physician” instead of a “physician” shall be
readily available.

Ms. Schipske stated that in standardized procedures there has to be something that shows that the person doing
the procedure was adequately trained.

Ms. Grivett clarified that the Board of Registered Nursing gave a presentation to this Committee and
specifically said that nurses are independent providers and a physician gives the nurses orders but they do not
supervise them.

Ms. Schipske suggested that the Committee craft in the definition that the physician has to be readily available
and has to be appropriately trained in the particular technique that the Committee is trying to regulate.

Dr. Kilmer also suggested that the patient be notified as to who the physician on call is, stating that if a doctor
attaches their name to the patient they would be more careful about what happens to patients.
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Ms. Schipske suggested that the Committee might have to offer an explanation to the patient how the physician
is going to be available.

Ms. Schipske asked Mr. Heppler if it would be appropriate for the Committee to use definitions to try to capture
what the Legislature is asking the Committee to do about availability and supervision.

Mr. Heppler explained that there was more about availability than supervision in this statute, and that he would
like to concentrate on availability and to make sure a specific physician is noted.

Ms. Schipske reminded the Committee that the whole purpose of this legislation was the concern about the lack
of competency, training and supervision and that by stretching it, the legislative intent would be satisfied.

Dr. Phinney commented on Option 4 and offered the following language: “a physician with relevant
training and expertise shall be immediately available to the provider; for the purposes of this section,
immediately available means contactable by electronic or telephonic means without delay, interruptible and
able to furnish appropriate assistance and direction throughout the performance of the procedure and

provide appropriate back up care plans.” The word appropriate is a way of getting all the questions answered
like the type of procedure, who the provider is, the location where the emergency services are, etc.
Appropriate assistance needs to be included but not necessarily written in the language.

Ms. Dobbs explained that the regulations need to be as clear as possible and if some wording will cause
someone to question a term like “appropriate” then the mark has been missed on the clarity standard, but if the
definition is included then that is helpful.

Ms. Schipske questioned the way Option 4 is crafted regarding removal of the physical boundary and being out
of state and yet telephonically available. Ms. Schipske also questioned Option 2 which covers the patient being
informed of the name and availability of the supervising physician.

Dr. Robbins suggested using some of the wording from AB 1548, (Carter, Chapter 140, Statutes of 2012) which
addressed similar issues to what the Committee is working on to craft this legislation, especially since there was
almost no conflict of interest in it.

Dr. Bruner commented that there are other states that are dealing with some of these issues, especially
MediSpas and their scope of practice. He wants to know if it was possible for this Committee to use the term
“scope of practice”.

Mr. Heppler stated the issue is trying to bridge proximity and connectivity of that supervisor. The law clearly
contemplates that it is not a physician that is doing the procedure, it is somebody other than the physician, and
this practitioner has to have the ability to use laser devices within the scope of practice.

Ms. Schipske wondered if the Committee could send a message to the Legislature saying that it does not feel
this statute adequately protects the consumers.
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Dr. Kilmer stated the Committee can say “the physician trained in these devices”, but make sure to limit how
far away the supervising physician can be.

Dr. Bruner commented on Option 4 by saying he liked it, but that he thought to define a distance is impossible.
He further commented that the standard of practice of each community has some weight in these regulations.
Standard of practice might prevail in something like this.

Dr. Salomonson suggested going with the hybrid, choosing Option 4 but not putting a time restriction on it.
She believes that if the responsible physician is known, then their own fear of liability should keep them within
a safe distance. She also suggested that the Committee remove the physician boundary and say readily
available, not electronic.

Dr. Robbins suggested that the Committee go back to the Legislature and say that none of the options as they
stand right now offer adequate protection of the patient nor the profession and the Committee would like to
consider other issues that have been brought out in this discussion.

Ms. Schipske stated that if the Committee wanted to concentrate on supervision training competency that
perhaps the Committee could define those issues once it finished.

Dr. Kilmer asked if the Committee could just say that what is additionally needed is a definition of training
for supervision.
Dr. Bishop wanted to know if the Committee has the ability to craft regulations in the absence of legislation.

Mr. Heppler wanted it understood that the Board has generalized rule making authority but that the purpose of
regulations is to implement, interpret or make specific statute.

Dr. Bishop commented that he thought that the Legislature really meant that they wanted to protect the patient,
even though they may not have specifically said so, and also noted that if the Committee were to accept Option
4 that it should go forward with trying to craft something that really is based in the spirit of what the Legislature
really wanted to do. He also believes that this legislation is incomplete and that the Committee can do better
with what has been learned.

Dr. Kilmer stated that the only other thing the Committee has not discussed at this meeting is if some sort of
ratio is appropriate, because some of the concern is that a medical doctor in name could have 20 nurses running
lasers.

Ms. Grivett suggested that it may be helpful to limit the concern of multiple centers using one physician by
putting in some ratio. It would be appropriate to consider sponsoring legislation or co-sponsoring legislation
that would define what the competency and certification is.

Dr. Phinney agreed that the Committee should revise Option 4, starting with line 4 — “a physician with relevant
training and expertise shall be immediately available to the provider. For the purposes of this section
immediately available means: contactable by electronic or telephonic means without delay, interruptible and
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able to furnish appropriate assistance and direction throughout the performance of the procedure” and add
“inform the patient of provisions for post procedure care”.

Ms. Schipske noted that any of those qualifiers such as “appropriate” can be handled in the definition area as to
what constitutes appropriate, relevant or any of the other qualifiers. She then asked for public comment from
members of the audience.

Yvonne Choong representing the CMA remarked that she and the CMA are largely in agreement with what has
been said, but after “within the scope of his or her license” they would like to add in “adherence to standardized
or agreed upon procedures or protocols”. She believes that this addresses the PA issues in that there is a scope
but it is dependent on the agreement between the provider and the physician as to when they are going to
contact and in what situation.

Ms. Schipske suggested tweaking this language because it usually would say this shall be contained in
standardized procedures and protocols. This will help RNs and the physicians that did not know they had to
have standardized procedures.

Dr. Powell representing the CA Academy of Cosmetic Surgery, had several points. First, a medical spa is a
medical practice and should fall under all regulations for any other medical practice. The second point is

that laser procedures with class 3 lasers are surgical procedures, they penetrate the skin, they destroy tissue, they
alter tissue and therefore they need to be regulated just like any other medical practice. He continued

that the medical director or the physician that owns that practice (51%) needs to be available to do chart

review and spend time in the office to supervise, provide training, peer review and credentialing.

Kathleen McCallum, NorCal Aesthetic Nurses Association, remarked that clearly the issue is where these
medical offices are not physician owned and staff are not appropriately trained or supervised. She went on to
say that standardized procedures, while really important, are often overlooked. The conversation regarding on-
call after hours is worthy of discussion because most often evidence of problems using lasers show up hours
later.

John Valencia, American Society for Dermatologic Surgery, stated that no amount of supervision is going to
legitimize an illegitimate practice. Supervision will not cure an illegitimate circumstance. He thinks that what is
needed is better enforcement of the existing law. He cautioned the Committee in trying to fix the multiple
problems that have been identified throughout the course of today’s meeting, versus one at a time.

Ms. Schipske entertained a motion of any recommendation to the full board.

Dr. Robbins asked Dr. Phinney if he would share with the Committee the language that he has and then perhaps
the Committee can make a motion on that.

Dr. Phinney recited the language from Option 4 starting with “not physically present, but immediately available
whenever an elective cosmetic procedure involving the use of a laser or IPL devise is provided by a licensed
health care provider acting within the scope of he/her license, a physician with relevant training and expertise
shall be immediately available to the provider. For the purposes of this section immediately available means
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contactable by electronic or telephonic means without delay, interruptible and able to furnish appropriate
assistance and directions throughout the performance of the procedure and inform the patient of provisions for
post procedure care, and such shall be contained in standardized procedures and protocols.”

Dr. Bruner made a motion that the Committee accept the language as stated by Dr. Phinney; s/Bishop.

Dr. Robbins said he believed that the rush to judgment of recommending language to the Board is doing a
disservice to the profession, and to the responsibilities that the Committee has assumed.

Dr. Bishop said he believed that the Committee is not rushing to judgment, it is simply presenting this to the full
Board where further modification can be achieved

Dr. Kilmer suggested that the Committee look into a way to do some sort of certification or licensing or
someway to decide who is appropriate to do certain types of procedures.

Ms. Schipske asked Mr. Heppler if the Committee could go forth, meeting the obligation that has been directed
by the Legislature and additionally communicate with the Legislature that more needs to be done legislatively to
adequately protect the consumer of these services. For instance, legislation could be crafted to address the level
of training and other items the Committee feels are necessary.

Mr. Heppler suggested the Committee can make a motion to submit a regulatory proposal to the full Board, but
also state that the Committee believes further work is needed to be done legislatively to at least
contemplate changes in these other areas.

Ms. Schipske stated that she thinks the Committee needs to be specific so that the Legislature understands that it
needs to go farther on this issue, but also knows that the Committee has met the statutory requirements by going
forward on the issue of availability.

Mr. Heppler suggested that the Committee submit the previous suggestion as an amendment.

Dr. Bruner made a motion regarding the amendment; s/Kilmer

Ms. Grivett requested that the words “standardized procedures and protocols” be changed to “or protocols”,
stating that PAs do not commonly use standardized procedures. She wanted to know if the phrase “furnish
appropriate assistance” is that going to be questioned as to the meaning of appropriate.

Mr. Heppler suggested sticking with the word appropriate for the purpose of getting it to the full Board.

Ms. Schipske called for a vote on the motion as amended, as follows:

The Committee recommends that the Board approve the following language to be set for regulatory hearing:
“Whenever an elective cosmetic procedure involving the use of a laser or intense pulse light device is
performed by a licensed health care provider acting within the scope of his or her license, a physician with

relevant training and expertise shall be immediately available to the provider. For the purposes of this section,
“immediately available” means contactable by electronic or telephonic means without delay, interruptible, and
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able to furnish appropriate assistance and direction throughout the performance of the procedure and inform the
patient of provisions for post procedure care and such shall be contained in standardized procedures or
protocols.”

Part 2 of the motion — The Committee recommends that the Board approach the Legislature to discuss further
legislation that may be necessary to enhance consumer protection.

Motion carried with Dr. Robbins voting no.

Ms. Schipske also stated that the motion will be a recommendation to the full Board and that this Committee is
not authorized to make regulatory decisions by itself. Ms. Schipske stated that the staff will prepare a summary
so that the Committee can relay to the full Board the meat of the discussion and the concerns that several have
expressed; while the legislation was well intended, it missed the mark. The Committee will go forth and
recommend regulatory language to the Board, but the Committee would like the Legislature to consider some
additional legislation.

Agenda Item 6 Discussion of Future Agenda Items and Possible Dates and Locations

Ms. Schipske requested as future agenda items that the Committee would like a presentation on medical spas
and possible definitions, a discussion and presentation on fictitious name permits, and a presentation on the
outcome of the case on the supervision of certified registered nurse anesthetists.

Agenda Item 7 Adjournment

Ms. Schipske thanked the Committee for being there and for their input and commented that it was a very
productive meeting. The meeting was adjourned at 6:16 p.m.

The full meeting can be viewed at www.mbc.ca.gov/board/meetings/Index.html
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DATE REPORT ISSUED: January 17, 2014

ATTENTION: Members of the Committee on Physician Supervisory
Responsibilities

SUBJECT: Medical Spas

STAFF CONTACT: Jennifer Simoes, Chief of Legislation

This memo provides background information for a discussion by this Committee on medical spas.

MEDICAL SPAS - STAFF RECOMMENDATION:

A medical spa is not a facility that is currently licensed and regulated in California. However, as
explained in the background of this memo (below), licensed physicians and other health care
providers are licensed and regulated in California. The purpose of defining a medical spa in law
would be to license and regulate this type of facility. Staff does not recommend creating a
definition for medical spas in law, as any individual providing medical services is required to be
licensed and regulated accordingly. If an individual is providing a service that requires a license or
is outside their scope of practice in any type of facility (including a medical spa), this is already a
violation of law, which can be pursued criminally or administratively.

BACKGROUND:

The International Medical Spa Association defines a medical spa as follows:

“A medical spa is a facility that operates under the full-time, on-site supervision of a licensed
health care professional. The facility operates within the scope of practice of its staff, and offers
traditional, complementary, and alternative health practices and treatments in a spa-like setting.
Practitioners working within a medical spa will be governed by their appropriate licensing board, if
licensure is required.”

Currently, the Medical Board of California (Board) has information on its website related to
medical spas and cosmetic procedures, as this is not a new issue for the Board.

Medical Spa Information Currently Available on the Board’s Website for Consumers:
Medical treatments should be performed by medical professionals only. There is risk to any
procedure, however minor, and consumers should be aware of those risks. While it is illegal for
unlicensed personnel to provide these types of treatments, consumers should be aware that some
persons and firms are operating illegally. Cosmetologists or estheticians, while licensed
professionals and highly qualified in superficial treatments such as facials and microdermabrasion,
may never inject the skin, use lasers, or perform medical-level dermabrasion or skin peels. Those
types of treatments must be performed by qualified medical personnel. In California, that means a
physician, or a registered nurse or physician assistant under the supervision of a physician.

Patients must know the qualifications of persons to whom they are entrusting their health. Those
seeking cosmetic procedures should know that the person performing them is medically qualified
and experienced. Specifically, patients should:
e Know who will perform the procedure and his or her licensing status: If a physician is
performing the treatment, the patient should ask about the physician’s qualifications. Is the

physician a specialist in these procedures? Is he or she board certified in an approprsiate
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specialty? Licensing status may be verified on the Board's website at www.mbc.ca.gov.,
"Check Your Doctor." Board certification status may be verified at www.abms.org.

e If aregistered nurse or physician assistant will be doing the procedure, what are his or her
qualifications? Where is the physician who is supervising them? Are they really being
supervised, or are they acting alone with a paper-only supervisor? (Although the physician
does not have to be onsite, he or she must be immediately reachable.) Again, the patient
should check the supervising physician's credentials, as well as the nurse or physician
assistant. Those websites are www.rn.ca.gov and www.pac.ca.gov.

e Be fully informed about the risks: All procedures carry risks, and conscientious
practitioners will fully disclose them. Medical professionals have an ethical responsibility
to be realistic with their patients and tell them what they need to know. Use caution if
procedures are being heavily marketed, with high-pressure sales techniques promising
unrealistic results.

e Observe the facility and its personnel: Medical procedures should be done in a clean
environment. While one cannot see germs, one can see if the facility looks clean and
personnel wash their hands, use gloves, and use sound hygienic practices.

e Ask about complications, and who is available to handle them: If the patient has an adverse
reaction, he or she should know who will be there to help. Who should the patient call, and
what hospital or facility is available where the physician can see the patient? Qualified
physicians have facilities or privileges at a hospital where they can handle emergencies.

e Don't be swayed by advertisements and promises of low prices: There are a host of medical
professionals offering competent, safe cosmetic procedures. If they are being offered at
extremely low prices, there is a good possibility that what they are advertising is not what
will be delivered. There have been tragic cases of unscrupulous practitioners injecting
industrial silicone and toxic counterfeit drugs that have made patients critically ill, caused
disfigurement, or resulted in death.

e Know that there is a substantial financial cost to obtaining qualified treatments, as well as
some risk. If the patient wants the best results, he or she should do his or her homework
and only trust those who demonstrate competence and caution.

Cosmetic Procedure Information Currently on the Board’s Website:

In 2006, Senator Liz Figueroa authored legislation (SB 1423, Chap 873) that directed the medical
and nursing boards to work together to study the issue of safety in the use of lasers in cosmetic
procedures. Both boards held public forums on the subject. What was learned in these forums is
that the current law is being violated with impunity by many in the cosmetic medical field.

The current environment gives rise to violations of the laws governing the business of medical
practices, including violations of the corporate practice prohibitions, as well as fee-splitting and
payment for referrals. The illegal business models give rise to the use of unlicensed or
inappropriately licensed personnel, paper-only supervision (“rent-a-license”) of allied health
professionals, consumer confusion over the medical nature of the procedures, and confusion over
who is responsible for the patient. Patients are not fully informed of the risks and often do not
know the medical nature of the treatments or who is responsible for their care.

The use of prescriptive medical devices and injections for cosmetic reasons is the practice of
medicine and the same laws and regulations apply to these types of treatments as those driven by
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medical necessity. There are no separate laws governing these procedures, and physicians will be
held to the same standard as they are for their routine medical practices. This means that the
standards for informed consent, delegation to allied health professionals, physician-patient
confidentiality and boundaries, maintaining medical records, as well as responsibility and liability
apply to physicians, even those denominated “medical director.”

Physician responsibility when delegating procedures to allied health professionals:

In the practice of medicine, physicians routinely delegate functions to allied health professionals.
Physicians, however, may only delegate to appropriately licensed staff that they know to be
capable of performing the task. Lasers and other prescriptive devices and prescriptive drugs must
only be utilized by licensed registered nurses, nurse practitioners, or physician assistants. No
unlicensed staff, including medical assistants, may use these devices or drugs, regardless of the
level of training or supervision. Likewise, delegation to improperly licensed personnel, such as
cosmetologists or estheticians, is prohibited.

Supervision of those to whom procedures are being delegated:

While current law allows the delegation of laser treatments and injections to the above mentioned
licensees, the law requires supervision by the physician. In the current environment, many have
operated under the opinion that since the nursing regulations are broadly written, nurses may
perform anything anywhere with essentially no supervision as long as there are "standardized
procedures” or "delegation of services™ documents on file.

Section 2023.5 was signed into law and added to the Business and Professions Code in 2011, and
required the Board to adopt regulations on the “appropriate level of physician availability needed
within clinics or other settings using laser or intense pulse light devices for elective cosmetic
procedures. However, these regulations shall not apply to laser or intense pulse light devices
approved by federal Food and Drug Administration for over-the-counter use by a health care
practitioner or by an unlicensed person on himself or herself.” These regulations were adopted and
became effective on July 1, 2013. The regulatory language states:

Whenever an elective cosmetic procedure involving the use of a laser or intense pulse light
device is performed by a licensed health care provider acting within the scope of his or her
license, a physician with relevant training and expertise shall be immediately available to
the provider. For purposes of this section, “immediately available” means contactable by
electronic or telephonic means without delay, interruptible, and able to furnish appropriate
assistance and direction throughout the performance of the procedure and to inform the
patient of provisions for post procedure care. Such provisions shall be contained in the
licensed health care provider’s standardized procedures or protocols.

Nurses:

Standardized procedures for nurses allow nurses to perform procedures while the physician is not
on-site; however, they do not absolve physicians of their supervision responsibilities. Nor does the
law allow nurses to set up a practice in a salon, hire a physician supervisor, or perform medical
procedures independently.

The law does not contain a legal definition of supervision, and therefore, absent a legal definition,
the plain English definition applies. "Supervision" is defined as the act of supervising, which is to
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oversee, to direct, to have charge, to inspect, to provide guidance and evaluation. The law and
regulations support this definition.

As an example, the regulations for "standardized procedures guidelines” require physicians to be
responsible for ensuring the experience, training, and education requirements for performance of
the delegated function — and this must be documented. The regulations require that a method of
initial and continuing evaluation of the nurses' competence be established. Further, it is the
responsibility of the physician to examine the patient before delegating a task to a registered nurse.

An appropriate prior examination is required where prescriptive drugs and devices will be used,
and this examination may not be delegated to registered nurses. After performing the examination,
the supervising physician may delegate a procedure that utilizes a prescriptive device to a nurse
working under standardized procedures.

The guidelines further require the standardized procedures to describe the circumstances under
"which the registered nurse is to immediately communicate with a patient's physician concerning
the patient's condition.” While there is no actual mileage limit relating to supervision, this
requirement certainly means that the physician must be immediately reachable and able to provide
guidance in the event of an emergency or the need for a higher level of care that must be provided
by the physician. Physicians must be within a geographical distance that enables them to
effectively provide supervision and support when needed or upon request.

For more specific information on registered nurse and nurse practitioner regulations, the Board of
Registered Nursing website is: www.rn.ca.gov.

Nurse Practitioners:

Nurse practitioners are granted much more autonomy than registered nurses. They are advanced
practice nurses who are master’s-level educated, and, for that reason, may perform certain
functions with a different level of supervision than registered nurses. The major exception to the
rules governing their supervision in cosmetic procedures is that they may be delegated the task of
providing the appropriate prior examination and ordering the drug or prescriptive device for the
patient, if acting under standardized procedures.

Physician Assistants:

The supervision of physician assistants (PAs) is similar to that of nurses; however, the regulations
governing PAs are much more specific. First, PAs may only be delegated tasks that are part of the
physician's customary practice. In other words, obstetricians may supervise PASs treating
obstetrical patients, pediatricians may supervise PAs providing care to pediatric patients, etc.
Therefore, if cosmetic medicine is not a part of the physician's customary practice, the physician
may not supervise a PA providing cosmetic procedures. In addition, physicians may only
supervise four PAs at any given time, and must be in the facility with the PA or be immediately
available by electronic communication if the PA is working under a delegation of services
agreement.

PAs may be delegated the "appropriate prior examination” of the patient, but there are methods
enumerated in the law and regulations on how physicians must provide their supervision and
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evaluation. For more specific information, all of the rules and regulations are available at the
Physician Assistant Board website: www.pac.ca.gov.

Qualifications of Physician Supervisors:

Physicians may only delegate to those that they know to be capable of performing the task. If they
are to supervise the procedure, the physician too should be capable of performing it. One cannot
provide guidance, direction, evaluation and oversight unless one is knowledgeable and competent
in the procedure being delegated.

The law does not require board certification to perform cosmetic procedures. That said, however,
one should not think that the absence of this requirement allows anyone of any specialty to
supervise cosmetic procedures, unless the physician has sufficient knowledge and training in the
procedures being performed.

Business arrangements; issues of ownership and control:

California law prohibits the corporate practice of medicine. Laypersons or lay entities may not
own any part of a medical practice (Business and Professions Code Section 2400). Physicians
must either own the practice, or must be employed or contracted by a physician-owned practice or
a medical corporation. (The majority of stock in a medical corporation must be owned by
California licensed physicians, with no more than 49% owned by other licensed healthcare
professionals, such as nurses, physician assistants, nurse practitioners, etc. No stock in a medical
corporation may be owned by a lay-person (Corporation Code Section 13401.5(a)).

Businesses that provide management services, franchises or other models that result in any
unlicensed person or entity influencing or making medical decisions are in violation of the law.
Management Service Organizations (MSOs) arranging for advertising, or providing medical
services rather than only providing administrative staff and services for a physician's medical
practice (non-physician exercising controls over a physician's medical practice, even where
physicians own and operate the business), are also engaging in illegal conduct. Also, many current
business arrangements violate the prohibition against fee-splitting or giving any consideration for
patient referrals. The current practice of lay-owned businesses hiring medical directors is also
prohibited. A physician who acts as medical director of a lay-owned business is aiding and
abetting the unlicensed practice of medicine. (See Precedential Decision No. MBC - 2007-01-Q,
in the matter of the Accusation against Joseph F. Basile.) Physicians who become employees or
contractors of lay-owned spas and therefore violate the laws may be disciplined for unprofessional
conduct.

Physician responsibility for back-up systems and emergency plans:

Physicians who perform or delegate treatments are responsible for their patients' care. As
supervisors, they are responsible to ensure that back-up systems and emergency plans are in place.
Under current law, the patients are the physician’s responsibility, and the physician is responsible
for treating mishaps, complications or any other emergency that might arise from the treatments
the physician has delegated. While nurses are responsible for their patients within their scope-of-
practice, according to the Medical Practice Act physicians have the ultimate responsibility for the
care of their patients.
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Physician responsibility for patient informed consent and education:
All medical procedures must be preceded by informed consent, which should include the possible
risks associated with the treatment. While there is no specific code section that enumerates the
contents of an informed consent, the well-established doctrine of informed consent in case law
requires that patients must be, at a minimum, informed of:

e The nature of the treatment;

e The risks, complications, and expected benefits, including its likelihood of success; and

e Any alternative to the recommended treatment, including the alternative of no treatment,

and its risks and benefits.

Providing sufficient information to constitute informed consent is the responsibility of the
physician.

Physician responsibility for advertising and marketing:

California law requires advertising to include the physician’s name or the name for which they
have a fictitious name permit (Business and Professions Code Section 2272). While nurses may be
performing the treatment, the name of the supervising physician, or his or her registered fictitious
name, must be in the advertisement.

The law governing physician advertising is specific, and requires the physician advertisements not
be misleading. California law is very specific in prohibiting many of the advertising practices
being used to promote cosmetic treatments. The use of models, without stating that they are
models, the use of touched-up or refined photos, and claiming superiority of the facility or
procedures with no objective scientific evidence is prohibited. Also, the use of discount or “bait
and switch” promotions is prohibited. The use of "for as low as" in advertising procedures, is
strictly prohibited. The laws relating to physician advertising, Business and Professions Code
Section 651, may be viewed on the Board's website: www.mbc.ca.gov.
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FICTITIOUS NAME PERMITS (FNP)




HE PURPOSE OF A FNP

8 The purpose of a fictitious name
permit (FNP) is to allow a

licensed physician and surgeon
Or podiatrist to practice under a
name other than his or her own.




NP Statute and Regulations

[=]

PBusiness and Professions Code Section: 2285 -
Use of Fictitious Name in any Public
Communication

California Code of Regulations, Title 16,

Division 13, Sections:

= 1350 - Application
= 1350.1 - Request for a Duplicate Fictitious

Name Permit
1350.2 - Approval and Issuance
1350.3 - Name Style
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Bisiness and Professions Code

Business and Professions Code Section 2285:

= The use of any fictitious, false, or assumed name, or any name other than
his or her own by a licensee either alone, in conjunction with a
partnership or group, or as the name of a professional corporation, in any
Eublic communication, advertisement, sign, or announcement of his or
er practice without a fictitious-name permit obtained pursuant to
Section 2415 constitutes unprofessional conduct. This section shall not
apply to the following:

a) Licensees who are emploved by a partnership, a group, or a
ploy E p, a group

professional corporation that holds a fictitious name permit.

(b) Licensees who contract with, are employed by, or are on the staff of,
any clinic licensed by the State Department of Health Services under
Chapter 1 (commencing with Section 1200) of Division 2 of the Health
and Safety Code.

§c) An outpatient surgery setting granted a certificate of accreditation
rom an accreditation agency approved by the medical board.

(d) Any medical school approved by the division or a faculty practice
plan connected with the medical school.




WIHIO CAN APPLY FOR A FNP?

= Any physician and surgeon or any doctor of
podiatric medicine, who as a sole proprietor
wants to practice under a name other than the
name as listed on their license, or as a
partnership, group, or professional
corporation.

Note: ENP applicant(s) license(s) must be
renewed and current.
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FNP REQUIREMENTS

= The Licensing Program will issue a FNP if the
following is satisfied:

= The applicant or shareholders of the professional
corporation hold valid and current licenses as
physicians and surgeons or doctors of podiatric
medicine.

The professional practice of the applicant(s) is
wholly owned and entirely controlled by the

applicant(s) or meets the requirements pursuant to
Corporations Code Sections 13401 and 13401.5.

The name under which the applicant(s) proposes to
practice is not deceptive, misleading, or confusing.
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NP REQUIREMENTS CONT’D

= Each permit shall be accompanied by a notice that
shall be displayed in a location readily visible to
patients and staff.

The notice shall be displayed at each place of
business identified in the permit.

The Licensing Program may revoke or suspend any
permit issued if it finds that the holder(s) of the
permit is not in compliance with the provisions of
the law and regulations.

An FNP issued to any licensee in a sole practice
becomes invalid in the event the licensee's certificate
to practice medicine or podiatric medicine is
revoked.
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PROCESSING A FNP

= Staff reviews the application for completeness.

= Enforcement checks are made to review any
complaints or enforcement issues of licensees.

The California Secretary of State website is
reviewed to ensure the applicant’s professional
medical corporation is in good standing.

The Board’s BreEZe system is reviewed to
ensure the requested FNP name is not too
similar or confusing with an existing FNP.




FROGRAM INFORMATION

A Fictitious Name Permit is issued

approximately 4 — 6 weeks after submission to
the Board.

The initial application and permit fee is $50.
An FNP has a 2 year renewal cycle.

The renewal fee is $40.




FNP Statistics

= FY 11/12 ENPs Issued:
= Physicians/Surgeons - 1,397
» Podiatric - 23

m FY 12/13 FNPs Issued:
= Physicians/Surgeons - 1,277
= Podiatric - 20
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ATTENTION: Committee Members

SUBJECT: Overview of Physician Supervision of Certified Registered
Nurse Anesthetists (CRNAS)

FROM: Kerrie Webb, Senior Staff Counsel

Certified Registered Nurse Anesthetists (CRNAS) are both registered nurses and anesthesia
specialists. The Nurse Anesthetists Act defines a “nurse anesthetist” as “a person who is a
registered nurse, licensed by the board and who has met standards for certification from the
board.” Business and Professions Code (B & P) § 2826(a).

In order for hospitals and surgery settings to receive reimbursement under Medicare when a
CRNA administers anesthesia, certain federal regulations require that the CRNA be supervised
by a physician. 42 Code of Federal Regulations (C.F.R.) 8§ 482.52(a)(4), 416.42(b)(2),
485.639(c)(2).

However, other federal regulations provide that a state's governor has the discretion to make a
determination on behalf of the state to opt out of the physician supervision requirement after
concluding, among other things, that the opt out is consistent with state law. 42 C.F.R. 8§
482.52(c)(1), 416.42(c)(1), 485.639(e)(1).

To opt out of the physician supervision requirement, the state's governor must submit a letter to
the Centers for Medicare and Medicaid Services (CMS) requesting an exemption. The letter
“must attest” that the governor has (1) consulted with state boards of medicine and nursing about
issues related to access to and the quality of anesthesia services in the state; (2) concluded that it
is in the best interests of the State's citizens to opt out of the current federal physician supervision
requirement; and (3) concluded that the opt out is consistent with State law. 42 C.F.R. 8§
482.52(c)(1), 485.639(e)(1), 416.42(c)(1). The governor's request to opt out may be submitted or
withdrawn at any time, and it is effective upon submission. 42 C.F.R. §8 482.52(c)(2),
416.42(c)(2), 485.639(e)(2).

On June 10, 2009, former Governor Arnold Schwarzenegger (the Governor) exercised his
discretion under federal law and opted California out of the federal physician supervision
Medicare reimbursement requirement.

The Governor’s action prompted the California Society of Anesthesiologists and the California
Medical Association (collectively referred to as appellants) to file a petition for writ of mandate
and request for declaratory relief contending that the Governor “acted contrary to California laws
that prohibit CRNAs from administering anesthesia without physician supervision.” California
Society of Anesthesiologists (CSA) v. Brown (2012) 204 Cal.App.4™ 390, 394.
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The trial court concluded that the Governor did not abuse his discretion in determining that the
opt out was consistent with state law. Id. The court found that the controlling statutory provision
on the scope of practice of CRNAs in California does not require them to administer anesthesia
under physician supervision. Id. Instead, it permits CRNA's to administer anesthesia “ordered
by” a physician. Bus. & Prof. Code § 2725(b)(2). Consequently, the trial court refused to issue
a writ of mandate or to grant appellants’ motion for summary judgment. The appellate court
affirmed the trial court’s decision. CSA, supra, 204 CaI.App.4th 390 at 394.

In reviewing the underlying facts, the appellate court acknowledged that the undisputed evidence
showed that in many California medical facilities, especially in rural and underserved areas,
CRNAs had been routinely administering anesthesia for decades pursuant to a physician order
but without physician supervision. Id. at 396. The record did not reflect that any disciplinary
action had ever been taken against a CRNA for administering anesthesia without physician
supervision. 1d.

The result of the opt out is that California hospitals, critical access hospitals, and ambulatory
surgery centers are exempted from federal rules making physician supervision a prerequisite for
Medicare reimbursements. Because hospitals and other medical facilities can always exercise
stricter standards than required by state law, a hospital or other medical facility may require
physician supervision of CRNAs if it deems it appropriate, irrespective of the state's opt out. 66
C.F.R. 8§ 56762, 56765.

While the Governor’s decision in 2009 to opt out of the requirement for physician supervision of
CRNAs drew significant attention, this was not the first administrative decision in California that
determined that the Nursing Practice Act did not require physician supervision of CRNAs. In
1987, the California Department of Health Services concluded that a supervision requirement
was inconsistent with the Nursing Practice Act, and it amended a Medi-Cal program regulation
to eliminate the requirement that CRNAs be supervised by a physician as a condition of coverage
under the Medi-Cal program. Cal. Code Regs., tit. 22 § 51326.

Moreover, in 1984, the Attorney General issued an opinion that concluded that, while a CRNA
could not lawfully administer anesthesia under standardized procedures, a CRNA was legally
authorized by B & P section 2725(b)(2) to administer all forms of anesthesia on the sole
condition that the anesthesia be ordered by a physician, dentist or podiatrist acting within the
scope of his or her license. 67 Ops.Cal.Atty.Gen. 122, 123.

PSR 7-2



	Committee on Physician Supervisory Responsibilities Agenda - February 5, 2014

	Agenda Item #3

	Agenda Item #5

	Agenda Item #6

	Agenda Item #7




