AVAILABILITY OF MODIFIED TEXT

NOTICE IS HEREBY GIVEN that the Medical Board of California has proposed
modifications to the text of CCR Section 1361 in Article 4 of Chapter 2, Division 13, in
Title 16 relating to the Manual of Disciplinary Guidelines and Model Disciplinary Orders,
that were the subject of a regulatory hearing on November 5, 2010. A copy of only the
text being modified is enclosed. Any person who wishes to comment on the proposed
modifications may do so by submitting written comments by the close of business on

January 24, 2011 to the following:

Name: Susan Cady, Enforcement Manager
Medical Board of California
Address: 2005 Evergreen Street, Suite 1200

Sacramento, CA 95815
Telephone No.: (916) 263-2389
Fax No.: (916) 263-2387
E-Mail Address: regulations@mbc.ca.gov

DATED: January 7, 2011

/ signed by /

Kevin A. Schunke
Regulations Coordinator



Medical Board of California

Modified Text

Changes to the originally proposed language are shown by double underline for
the new text and underline with strikeout for the deleted text.
(For ease of locating the modified text, it also has been shaded.)

1. Amend section 1361 in Article 4 of Chapter 2, Division 13, to read as follows:

1361. Disciplinary Guidelines.

In reaching a decision on a disciplinary action under the Administrative
Procedure Act (Government Code Section 11400 et seq.), the Medical Board of
California shall consider the disciplinary guidelines entitled “Manual of Disciplinary
Guidelines and Model Disciplinary Orders” (10" -Edition/2008 11" Edition/2030 2011)
which are hereby incorporated by reference. Deviation from these guidelines and
orders, including the standard terms of probation, is appropriate where the Medical
Board of California in its sole discretion determines by adoption of a proposed decision
or stipulation that the facts of the particular case warrant such a deviation -- for
example: the presence of mitigating factors; the age of the case; evidentiary problems.

NOTE: Authority cited: Sections 2018, Business and Professions Code; and Seectieas
Section 11400.20 ard-11400.21, Government Code. Reference: Sections 2227, 2228,
2229, and 2234, Business and Professions Code; and Sections 11400.20 and
11425.50(e), Government Code.

Modifications have been made to probationary conditions:
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e Recommended Range of Penalties for Violations of Probation



State of California
State and Consumer Services Agency
MEDICAL BOARD OF CALIFORNIA
MANUAL OF MODEL DISCIPLINARY ORDERS

AND DISCIPLINARY GUIDELINES

1140" Edition

200820102011

STATE OF CALIFORNIA

MEDICAL BOARD OF CALIFORNIA

Barbara Yaroslavsky,
President
Frank Zerunyan,
Vice President
Hedy Chang,
Secretary

The Board produced this Manual of Model Disciplinary Orders and Disciplinary Guidelines,
1140™ Edition for the intended use of those involved in the physician disciplinary process:
Administrative Law Judges, defense attorneys, physicians-respondents, trial attorneys from the
Office of the Attorney General, and the Board’s disciplinary panel members who review
proposed decisions and stipulations and make final decisions. These guidelines are not binding
standards.

The Federation of State Medical Boards and other state medical boards have requested and
received this manual. All are welcome to use and copy any part of this material for their own
work.

For additional copies of this manual, please write to_ the address below or visit
http://www.medbd.ca.gov/publications/disciplinary guide.pdf:

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Phone (916) 263-2466

Revisions to the Manual of Model Disciplinary Orders and Disciplinary Guidelines; are made
periodically. Listed below are the most recent changes included in the 1120" edition approved
by the Board following open discussion at a public meeting.

Summary of Changes

The former “Disciplinary Guidelines — Index” printed after the last “Standard Conditions” has
been moved to the Table of Contents (a formatting change only) and has been renamed the
“Recommended Range of Penalties for Violations” for clarity.

Model Condition Number:



9. Controlled Substances - Abstain From Use

Respondent shall abstain completely from the personal use or possession of controlled
substances as defined in the California Uniform Controlled Substances Act, dangerous
drugs as defined by Business and Professions Code section 4022, and any drugs
requiring a prescription. This prohibition does not apply to medications lawfully
prescribed to respondent by another practitioner for a bona fide illness or condition.

Within 15 calendar days of receiving any lawfully prescribed lawful-prescription
medications, respondent shall notify the Board or its designee of the: issuing
practitioner's name, address, and telephone number; medication name, and-strength,
and quantity; and issuing pharmacy name, address, and telephone number.

If respondent has a confirmed positive biological fluid test for any substance (whether
or not legally prescribed) and has not reported the use to the Board or its designee,
respondent shall receive a notification from the Board or its designee to immediately
cease the practice of medicine within-three (3) calendardays-afterbeing se-notified.
The respondent shall not resume the practice of medicine until final decision on an
accusation and/or a petition to revoke probation. An accusation and/or petition to
revoke probation shall be filed by the Board within 15 days of the notification to cease
practice. If the respondent requests a hearing on the accusation and/or petition to
revoke probation, the Board shall provide the respondent with a hearing within 30 days
of the request, unless the respondent stipulates to a later hearing. A decision shall be
received from the Administrative Law Judge or the Board within 15 days unless good
cause can be shown for the delay. The cessation of practice shall not apply to the
reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15 days of
the issuance of the notification to cease practice or does not provide respondent with a
hearing within 30 days of a such a request, the notification of cease practice shall be
dissolved.

10. Alcohol - Abstain From Use

Respondent shall abstain completely from the use of products or beverages containing
alcohol.

If respondent has a confirmed positive biological fluid test for alcohol, respondent shall
receive a notification from the Board or its designee to immediately cease the practice
of medicine within-three (3) calendardaysafterbeingsoe-netified. The respondent shall
not resume the practice of medicine until final decision on an accusation and/or a

petition to revoke probation. An accusation and/or petition to revoke probation shall be




filed by the Board within 15 days of the notification to cease practice. If the respondent
requests a hearing on the accusation and/or petition to revoke probation, the Board
shall provide the respondent with a hearing within 30 days of the request, unless the
respondent stipulates to a later hearing. A decision shall be received from the
Administrative Law Judge or the Board within 15 days unless good cause can be shown
for the delay. The cessation of practice shall not apply to the reduction of the
probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15 days of
the issuance of the notification to cease practice or does not provide respondent with a
hearing within 30 days of a such a request, the notification of cease practice shall be
dissolved.

11. Biological Fluid Testing

Respondent shall immediately submit to biological fluid testing, at respondent's
expense, upon request of the Board or its designee. “Biological fluid testing” may
include, but is not limited to, urine, blood, breathalyzer, hair follicle testing, or similar
drug screening approved by the Board or its designee. Within30-calendardays ofthis
Deeision, Priorto-practicing-medicine; Prior to practicing medicine, respondent shall—at
respoendent's-expense;- contract with a laboratory or service approved in advance by the
Board or its designee that will conduct random, unannounced, observed, urire
biological fluid testing-a-minimum-of-fourtimes-each-meonth. The contract shall require
results of the urine-tests to be transmitted by the laboratory or service directly to the
Board or its designee within four hours of the results becoming available. Respondent
shall Failure-te maintain this laboratory or service contract during the period of probation

e o viclation of-nrobation.

A certified copy of any laboratory test result may be received in evidence in any

proceedlngs between the Board and respondent Fa#u%e—te—s&lencm—te—epeemely—wrth

If respondent fails to cooperate in a random biological fluid testing program within the
specified time frame, respondent shall receive a notification from the Board or its
designee to immediately cease the practice of medicine withinthree (3) calendardays
afterbeing so-notified. The respondent shall not resume the practice of medicine until
final decision on an accusation and/or a petition to revoke probation. An accusation
and/or petition to revoke probation shall be filed by the Board within 15 days of the
notification to cease practice. If the respondent requests a hearing on the accusation
and/or petition to revoke probation, the Board shall provide the respondent with a
hearing within 30 days of the request, unless the respondent stipulates to a later
hearing. A decision shall be received from the Administrative Law Judge or the Board




within 15 days unless good cause can be shown for the delay. The cessation of
practice shall not apply to the reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15 days of
the issuance of the notification to cease practice or does not provide respondent with a
hearing within 30 days of a such a request, the notification of cease practice shall be
dissolved.

VIOLATION OF PROBATION

Minimum penalty: 30 day suspension

Maximum penalty: Revocation

The maximum penalty should be given for repeated similar offenses or for probation
violations revealing a cavalier or recalcitrant attitude. A violation of any of the following
conditions of probation should result in, at minimum, a 60 day suspension:

1. Controlled Substances -Maintain Records and Access to Records and Inventories [8]
2. Biological Fluid Testing [11]

3. Professional Boundaries Program [17]

E

Psychiatric Evaluation [20]
Psychotherapy [21]

Medical Evaluation and Treatment [22]
Third Party Chaperone [25]
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It is the expectation of the Medical Board of California that the appropriate penalty for a
physician who did not successfully complete a clinical training program ordered as part
of his or her probation is revocation.



