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Executive Summary 
 
The Medical Board of California (Board) is required to submit a report to the Legislature 
by March 1, 2012, offering recommendations to the Governor and the Legislature on 
the “vertical enforcement and prosecution model” (VE/P).  The purpose of the VE/P 
model is to increase public protection by improving coordination, teamwork, increasing 
efficiency, and reducing investigative completion delays.  The VE/P model was 
implemented by the Board and the Health Quality Enforcement Section (HQES) of the 
Department of Justice (DOJ) on January 1, 2006.   
 
The Board submitted a report, prepared by Integrated Solutions for Business & 
Government, Inc., to the Legislature on the VE/P model in June 2009. The 2009 report 
provided extensive statistical Board data showing select data markers for the period 
January 2005 to December 2008.  It also recommended continuing the VE/P model with 
modifications.  
 
An August 2010 report, by Benjamin Frank LLC Management Consultants, evaluated the 
Board’s programs.  This Frank report suggested implementing 14 recommendations to 
improve the VE/P model. 
 
This 2012 report will focus on a total of 21 recommendations proposed in the 2009 and 
2010 evaluation reports and the Board’s actions in implementing them. 
 
The Board and HQES continue to jointly work on strengthening the VE/P model.  The 
revised VE/P manual (Third Edition, July 2011) provides clarification on responsibilities 
of Board and HQES staff.  Further, it states the expected time-frames to complete 
milestone events during the investigation and prosecution processes.  A joint statewide 
training for all Deputy Attorneys General (DAGs) and Board investigators was held in 
April 2011.  The training included discussions on consistency in administering the VE/P 
model, processing subpoenas, and techniques for promptly acquiring medical records.   
Many other enhancements to the VE/P model have been realized by the joint efforts of 
the Board and HQES staff.  The Expert Reviewer Program has been reinforced with an 
interactive 8-hour training course for experts set to roll out in May 2012.  The Board 
and HQES have been energetically working toward reconciling their different methods 
of reporting certain data markers.   
 
Ten of the 21 recommendations from the two reports have been implemented.  The 
July 2011 VE/P manual has been updated to incorporate suggestions in the 
recommendations regarding communication, clarity of roles, and statewide 
consistent/unified administration of the VE/P process.  A joint, Board and HQES, 
training was held and the Expert Reviewer Program has been strengthened.  Phase one 
of the BreEZe integrated computer system is due to be implemented by the Board in 
Fall 2012.  An interface for DCA Boards/Bureaus and DOJ is not scheduled to be 
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implemented in the first phase.  Discussions are continuing for the Board/DOJ interface 
to be released in the third quarter of 2013. 
 
Progress has been made in filling staff vacancies, developing new positions, reviewing 
factors for turnover, and developing plans to minimize attrition.  Attention is now being 
focused on ways to fill vacancies in hard to recruit areas of the State and establish 
incentives to retain current staff.  The Board is seeking approval for six non-sworn, 
Special Investigator I positions.  A re-alignment of the investigator classification will aid 
in the retention of staff.     
 
A detailed report, fully analyzing the VE/P model, data and its effectiveness, will be 
provided to the Legislature during the Board’s upcoming sunset review period.  The 
impending report will provide Board and HQES integrated data needed to determine the 
effectiveness of the VE/P model. 
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Introduction 
 
The Board is required to submit a report to the Legislature offering recommendations to 
the Governor and the Legislature on the VE/P model.  In the VE/P model, the trial 
attorney and the Board investigator are assigned as a team to handle a case as soon as 
a formal investigation is opened.  The purpose of the VE/P model is to increase public 
protection by reducing the time to conduct an investigation, leading to reduction in the 
time to file and prosecute disciplinary actions.   
 
The VE/P model was a recommendation from the Board’s Enforcement Monitor 
Report – November 2005.  It was implemented by the Board and HQES on January 
1, 2006 when Senate Bill 231 (Chapter 674, Statutes of 2005) became effective.  SB 
231 codified the use of the VE/P model until July 1, 2008 and required the Board to 
report and make recommendations to the Governor and the Legislature on the VE/P 
model by July 1, 2007. 
 
The Board’s November 2007 Report to the Legislature on Vertical Enforcement  
states there was an overall decrease of 10 days in the average time to complete an 
investigation, excluding all pending cases prior to the implementation of the VE/P 
model, during the initial period of the VE/P model.  However, this was not a sufficient 
period of time to fully evaluate the change in time to complete prosecutions.  Since 
Board investigations exceed one year to complete, prosecution cases are not begun 
until completion of investigation and thus could not analyzed as a part of this report. 
 
This report also included a copy of the Vertical Prosecution Manual (Second Edition, 
November 2006), a compilation of policies and procedures to assist in the 
implementation of the VE/P model developed by the Board and HQES.  It further 
recommended continuing the VE/P model with the execution of specified 
recommendations to further assess the effectiveness of the model.  
 
To further study the impact of the VE/P model, SB 797 (Chapter 33, Statutes of 2008) 
was enacted to continue the VE/P model until July 1, 2010 and required the Board to 
report on the effectiveness of the VE/P model by July 1, 2009. 
 
The June 2009 Report to the Legislature on Vertical Enforcement Model  
prepared by Integrated Solutions for Business & Government, Inc. provided extensive 
statistical Board data for the period January 1, 2005 (Pre-VE/P) through December 31, 
2008 showing a variety of figures for select data markers.  Further, it provided an 
overview of the enforcement process, information on interviews conducted on select 
Board and HQES staff, and a variety of recommendations for a more successful VE/P 
model. 
 
 
 

http://www.mbc.ca.gov/publications/enforcement_report.html
http://www.mbc.ca.gov/publications/enforcement_report.html
http://www.mbc.ca.gov/publications/legislature_report.pdf
http://www.mbc.ca.gov/publications/vertical_enforcement_model_report_2009_06.pdf
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The 2009 report showed there was an increase in the average days from 322 days to 
398 days from assignment of an investigation to completion of an investigation between 
2005 and 2008.  For that same time period, there was an increase in the average days 
from 451 days to 549 days from assignment of an investigation to all outcomes of an 
investigation.  Outcomes range from case closed with no resulting prosecution to case 
closed with disciplinary action taken.  One factor identified that may have contributed to 
the increase in timeframes was Board staffing issues.  In addition there were a variety 
of challenges in processing times for certain investigative events due to various 
constraints, including difficulty in obtaining medical records, needing subpoenas, and 
time delay in conducting interviews.      
 
In an effort to reduce delays in physician interviews, the Board sponsored legislation to 
make it unprofessional conduct for a physician to willfully fail to participate in a 
scheduled interview with the Board.  Assembly Bill 1127 Brownley (Statutes 2011, 
Chapter 115) enacted this legislation that constitutes unprofessional conduct for a 
physician who, absent good cause, fails to repeatedly participate in a scheduled 
interview with the Board.  The Board’s compromise on this legislation may not make it 
as effective as desired.  Further, AB 1070 (Chapter 505, Statutes of 2009) required all 
medical records requested by the Board be certified.  This has eliminated the Board 
requesting records a second time when the initial records received were not certified. 
 
In October 2009, the Board awarded a contract to Benjamin Frank LLC Management 
Consultants to evaluate the Board’s programs including assessing fiscal and 
performance impacts resulting from implementation of VE/P.  The August 31, 2010 
report: Medical Board of California – Program Evaluation Volume I Summary 
Report presented to the Board at its November 2010 quarterly meeting included 
recommendations for improvement relating to VE/P. 
 
AB 1070 also continued the VE/P model until January 1, 2013 and requires the Board to 
report on the effectiveness of the VE/P model by March 1, 2012.  This date would have 
coincided with the Board’s sunset review hearings but the sunset date was changed for 
the Board.  However, the dates for the VE/P report and VE/P extension were not 
changed.  
 
Due to limited integrated data received from HQES, the Board was not able to do data 
analysis for this report.  Thus, this report will only focus on: 
 

 Various recommendations that have been proposed in the 2009 and 2010 
evaluation reports; 

 Board’s progress in implementing the recommendations; and 
 Board’s continued evaluation of the recommendations.   

 
 
 

http://www.mbc.ca.gov/publications/program_evaluation_vol-i.pdf
http://www.mbc.ca.gov/publications/program_evaluation_vol-i.pdf
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A detailed report, which will include data from HQES, will be provided to the Legislature 
during the Board’s upcoming sunset review period. The impending report will provide 
data needed to determine the effectiveness of the VE/P model.  Further, the report will 
provide a comprehensive review of VE/P over the full 6 years the model has been in 
place.  The next two sections will discuss what the Board has done to implement the 
recommendations. 
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Recommendations - June 2009 Report 
 
The June 2009 Report to the Legislature on Vertical Enforcement Model  
recommended continuing VE/P and addressing the following recommendations: 
 

 Zero Tolerance of Negative Communication 
 Clarity of Roles 
 Consistent and Unified VE/P Process 
 Consider Limiting VE/P to Specified Types or Categories of Cases or 

Circumstances 

 Joint Statewide Training 
 Staffing Vacancies 
 Common Server 

 
Recommendation #1:  Zero Tolerance of Negative Communication 
 
While both the MBC and HQES have made considerable progress in their working 
relationship, additional work is necessary to ensure mutual respect and appreciation for 
the vital roles each bring to the process and, ultimately, to public protection.  Staff 
interviewed identified this as a major and continuing issue directly or indirectly 
impacting staff statewide.  Based on the statements and the level of frustration that 
was observed during the interviews, it was concluded that this was a major issue 
impacting the success of VE.  In addition, there was a lack of commonly understood 
and mutually accepted appreciation of each other’s roles and professional contributions 
towards resolving cases in the VE model.  Since interpersonal communications between 
MBC investigators and HQES attorneys is key to the success of VE, it is recommended 
that the tone be uniformly set by executive management and every manager and 
supervisor of both departments that all staff work together as partners in a professional 
and respectful manner, and that all communications demonstrate mutual respect, 
courtesy and responsiveness, without exception.  Any inappropriate communication 
must be addressed immediately, fairly and effectively.  
 
Consideration should be given to engaging a knowledgeable outside consultant 
respected by both MBC and HQES to help identify, isolate and eliminate the cause(s) of 
such negative communications. 
 
Board Action: 
 
HQES’s June 17, 2009 written response to this recommendation contends there were 
isolated incidents involving disagreements between Board investigators and HQES 
attorneys.  HQES suggested this issue should have been categorized as a management 
issue not a systemic issue that warrants this recommendation.  HQES further 
commented that this issue was addressed in the Joint Vertical Enforcement Guidelines 
(First Edition, April 2008) in the “Courtesy and Cooperation” section. 

http://www.mbc.ca.gov/publications/vertical_enforcement_model_report_2009_06.pdf
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HQES and Board management met with supervisors and managers to: enforce the 
policy on good communication, discuss that this was a perceived issue by the reviewing 
entity, and address compliance with the policy.   
 
In a continued effort to improve communications, the VE/P manual was updated July 
2011 to include additional expectations and guidelines for interpersonal communications 
between the Board’s investigators and HQES attorneys.  This manual was approved for 
release by DOJ on December 27, 2011 and copies of the manual were distributed to 
Board staff in January 2012.  Board supervisors were instructed to review the manual 
with staff for full implementation by March 1, 2012. 
 
Changes reflected in the July 2011 VE/P manual were made to section: “Cooperation 
and Consultation in Direction and Supervision”.  This section now includes the 
expectation that investigators and attorneys treat each other respectfully and resolve 
disagreements in a professional manner. 
 
In addition, several sections were added to the July 2011 VE/P manual including 
“Responsiveness to Communications” and “Email Communications”.  These sections 
were adapted from the existing Joint VE/P Guidelines (First Edition, April 2008).  They 
stress the importance of Board investigators and HQES attorneys responding to 
telephone messages and emails promptly as well as designating a responsible person in 
their absence for continuity of investigation and prosecution of cases.  
 
These changes and additions have enhanced the expectation of mutual cooperation in 
the VE/P process.  
 
Recommendation #2:  Clarity of Roles 
 
It is recommended that clear and consistent direction be provided by top management 
regarding the roles of DAGs and MBC staff at all levels.  Although the VPM identifies the 
VE team members and their respective roles, many of those interviewed from both 
departments stated that there needs to be a greater clarity and understanding of each 
others roles.  
 
The meaning of Government Code (GC) Section 12529.6 wording “under the direction 
of” must be clearly defined and adhered to throughout both departments in a consistent 
manner that emphasizes teamwork and recognizes the unique training, expertise and 
contributions of all members of the team.  If necessary, legislative changes should be 
sought to provide additional clarity. 
 
Although HQES management stated that it has been HQES’ position that MBC is the 
client, interview responses indicate that this is neither clearly understood nor accepted.  
Comments during the interviews indicate there is no common understanding or 
acceptance of the meaning of these terms at all levels in both departments.  Staff 
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interviewed revealed continuing confusion, disagreement or acceptance of the meaning 
of “direction” and “client”, including disagreement as to who is authorized to speak on 
behalf of the client on a statewide basis.  Therefore, management must clarify and 
ensure a consistent understanding and application of the term, which should be 
included in the joint training recommended below and incorporated in all appropriate 
manuals.  
 
Board Action: 
 
The Board was already aware that the roles of the DAGs and Board investigative staff 
needed to be clarified.   The recommendation to clearly define “under the direction of” 
in Government Code Section 12529.6 had already been achieved through an 
amendment in law.  SB 797 (Statutes 2008, Chapter 33) changed the language to state 
“under the direction of, but not the supervision of”.  The Board sponsored this 
amendment to the code to help define what was meant by “under the direction of” and 
define who was in charge.  The Board and HQES had addressed the authority issue in 
the November 2006 VE/P manual and the April 2008 VE/P guidelines.   
 
HQES and the Board continue to work toward cooperative implementation of VE/P 
statewide.  The July 2011 version of the VE/P manual includes the clarifying language in 
the entitled section, “Vertical Enforcement and Prosecution Under Government Code 
Section 12529.6” changing “under the direction of the deputy attorney general” to 
“under the direction but not the supervision of the Deputy Attorney General”.  Many 
other components of the manual have been changed to clarify the roles and 
responsibilities of Board and HQES staff.  
 
 Recommendation #3:  Consistent and Unified VE/P Process 
 
The Monitor stated that: “MBC investigators and HQE prosecutors should work together 
in a true vertical prosecution system featuring case teams established at the initiation of 
the investigation and remaining together until the case is fully litigated or resolved.”  As 
implemented, according to the Vertical Prosecution Manual (VPM), there is a lead 
prosecutor and a primary prosecutor assigned to each case.  “The Lead Prosecutor shall 
be assigned to, and shall review, each complaint referred to the District Office for 
investigation.  In addition to the Lead Prosecutor, a second deputy attorney general 
shall be assigned by the Supervising Deputy Attorney General to each complaint as 
well.  The Lead Prosecutor shall act as the primary deputy attorney general on the case 
for all purposes until and unless replaced by the second deputy attorney general………”  
Whenever, the Lead Prosecutor determines, either upon review of the original 
complaint or as the investigation progresses, that it is a likely a violation of law may be 
found, the second deputy attorney general shall replace the Lead Prosecutor as the 
primary deputy attorney general on the case for all purposes.” 
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Interviewees stated that this process causes confusion and unnecessary or repetitive 
assignments because it is not uncommon for the lead DAGs to request different 
investigative tasks than the primary DAGs.  This also causes delays in the interview 
process because it is frequently not readily known if the primary or the lead prosecutor 
will participate in the interviews and the process as implemented varies from office to 
office. 
 
Therefore, since the current VE model is not a true vertical process as recommended by 
the Monitor, varies from one office to the other, and results in confusion and delays in 
the investigation, it is recommended that a consistent and uniform statewide true VE 
process, with appropriate levels of approval, be adhered to in every office.  Exceptions, 
if any, should require an appropriate basis and level of approval and be clearly 
documented and published to avoid the appearance of being arbitrary or unfair.  It is 
further recommended that consideration be given to replacing the existing multiple 
manuals and implementing a single joint manual that addresses the entire VE process, 
based on input from all who are part of the VE process through a joint task force or 
committee, to ensure consistency and uniform understanding of the VE model and each 
person’s role in the VE process.  In addition, the VE process itself should be reviewed 
for efficiency to determine if there are unnecessary duplications and methods for 
streamlining the overall process. 
 
Board Action: 
 
Legislation did not authorize a true VE/P model where investigators and attorneys 
would work jointly in one agency.  However, a modified model was established in law 
where Board investigators and HQES attorneys are assigned as a team to handle an 
investigation.  
 
During the Medical Board’s July 2009 quarterly meeting, the Board’s Chief of 
Enforcement stated she was working with DOJ’s HQES Senior Assistant Attorney 
General to address the consistent uniformity of VE/P on both a case by case basis and 
district by district basis. 
 
At the Board’s January 2011 quarterly meeting, the Sr. Assistant Attorney General 
reported that HQES revised a section of its manual.  The modification was made to 
redefine the role of the lead prosecutor as mentioned above in the recommendation.  
He stated this change was made to improve the VE/P process.  Further, this change 
would eliminate the need for deputies in the Los Angeles area to travel as often to 
Board district offices, therefore, reducing travel time and costs.  
 
The revision to the VE/P manual in July 2011 included several enhancements to further 
spell out the expectations of the VE/P process.  Specifically, the duties and 
responsibilities of the Lead Prosecutor were defined in the “Lead Prosecutor” section of 
the manual.  In addition, the following new sections were added:  
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 Investigation Completion Timelines – This section was added to specify the 
expected time frame by which an investigatory task should be completed. For 
example, the investigator is expected to request medical records within seven (7) 
business day of receiving a patient’s authorization to obtain records.  

 Selection of Expert Reviewers – The PDAG is responsible for ensuring the chosen 
expert is appropriate for the case, by reviewing the credentials of the expert. 

 Receipt of Expert Opinion – The Investigator shall provide copies of the expert 
report to the assigned PDAG and medical consultant within one (1) business day 
of receiving the report.   

 Probation Violation Cases - This section specifies that probation violation cases 
are not investigated under the VE/P model, so they may move more quickly to 
prosecution.  

 
These changes and additions have enhanced the expectation of uniformity in the VE/P 
process.  
 
Recommendation #4:  Consider Limiting VE/P to Specified Types or 
Categories of Cases or Circumstances 
 
The data provided indicates that although there is a decrease in the time to complete a 
case once it is referred to the AG for prosecution, there is an overall increase in the 
investigatory phase of cases in the VE model. 
 
As the Monitor noted, the vertical prosecution model is widely and successfully used by 
law enforcement, district attorney offices, and others for specialized or complex cases.  
However, not all cases necessarily require handling under the VE model.  To improve 
efficiency and effectiveness in light of the demonstrated increase in the time to 
complete the investigatory phase that has resulted from inclusion of all cases in the VE 
model, it is recommended that consideration be given to identifying specific types or 
categories of cases or circumstances under which VE would likely be of benefit and limit 
its use to those situations. 
 
A working group consisting of management and staff from both departments should 
evaluate and recommend the categories of cases, circumstances or guidelines for 
determining which cases warrant handling in the VE process.  In addition, consideration 
should be given to designating an intake officer(s) in the field offices to determine 
cases warrant VE handling in accordance with the final guidelines.  An outside 
consultant experienced in vertical prosecution should be considered to assist in this 
process. 
 
Board Action: 
 
HQES’s June 17, 2009 written response stated HQES is in agreement with this 
recommendation to limit VE/P to certain types of cases.  Specifically, HQES  
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recommended excluding allied health care cases from the VE/P model.   
 
The Board has not had an opportunity to fully examine this recommendation related to 
specified types or categories of cases, which may require a change in law in some 
instances.  Once data from the Attorney General’s Office is received and analyzed 
regarding costs and timeframes for various categories not related to allied health cases, 
this recommendation will be fully examined.  This examination will include the feasibility 
of the VE/P process keeping cases involving sexual misconduct, 805 reporting, over 
prescribing, impairment, and multiple cases on the same subject and eliminating others.  
 
Recommendation #5:  Joint Statewide Training  
 
Although MBC management states that joint statewide training has been previously 
attempted, it is recommended that a mandated joint statewide training for all DAGs and 
investigators, regardless of their level, experience or past training, be held to assist in 
team building and ensure a common and consistent knowledge base.  Based on the 
comments received from interviewees, such training should , at a minimum, include: 
effective and efficient communication; workload prioritization; roles, background and 
training of investigators, supervisors, lead and primary DAGs and Supervising Deputy 
Attorney Generals (SDAGs), and the need of each to efficiently and appropriately 
perform their functions; definition of “client” and “direction”; interviews and interview 
strategies; obtaining appropriate expert witnesses; subpoena use and preparation; 
administrative hearing process and investigator’s role at a hearing; and the role and 
purpose of the Central Complaint Unit (CCU). 
 
The primary purpose of the statewide training is to achieve a common foundation and 
understanding, as well as to foster team building between the staffs of both 
departments and their various field offices.  Unless the training is designed and 
implemented to accomplish both of these critical goals, it will not be effective. 
 
Board Action: 
 
During the Medical Board’s July 2009 quarterly meeting, the Chief of Enforcement 
stated she was working with the Senior Assistant Attorney General to address the 
statewide training.  The Governor’s Executive Order (S-16-08) implemented two 
furlough days per month covering the periods of February 1, 2009 through June 30, 
2010.   On July 1, 2009, Executive Order (S-13-09) implemented three furlough days 
per month through June 30, 2010.   This Order resulted in a loss of significant work 
hours per month in the Board’s investigative section.  The furloughs coupled with the 
State’s fiscal crisis made it difficult to conduct joint statewide training during this time. 
The Board and HQES began working in 2010 on training modules for a joint statewide 
session.  That training was held April 12-15, 2011.  Board investigators and inspectors 
trained over a four day period, and HQES attorneys joined the training for one day.   
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A topic covered in the joint training included, “Medical Records Acquisition for the 
Investigator and Prosecutor”.  This item was presented by the Board’s Deputy Chief of 
Enforcement and several HQES DAGs.  This presentation emphasized successful 
techniques and the importance of obtaining medical records in a timely manner.   
 
Recommendation #6:  Staffing Vacancies 
 
Staff interviewed indicated that there were recruitment and retention issues.  It is 
recommended that the departments continue to give priority to resolving any current 
staffing vacancy issues.  Areas to pursue include: methods to increase investigators’ 
salaries; use of overtime pay; use of telecommunication and alternate work schedules; 
and/or wage subsidization in high turnover, hard to fill vacancy locations. 
 
Consideration should be given to engage a knowledgeable consultant with experience in 
state government and in working with control agencies to survey past and current 
employees to identify and, if appropriate, help resolve areas of dissatisfaction that are 
contributing to the problem. 
 
Board Action: 
 
The staffing vacancies were in both the Board’s sworn investigators and supervising 
investigators positions.  Staffing difficulties were attributed to attrition and a lack of 
applicants in certain areas of the State.  Further, more investigator responsibility in the 
VE/P model, and less pay than comparable investigator classifications in other state 
agencies, also contributed to the Board’s inability to retain investigators.  The 
Governor’s hiring freeze in 2009 severely impacted the ability to fill vacancies.   
 
The Board contracted with CPS Human Resource Services to conduct an investigator 
classification review.  The April 2009 report concluded a new investigator classification 
would not be appropriate.  From this report, several recommendations were made 
including consolidating the investigator and senior/journey level investigator 
classifications.  This approved re-alignment will aid in the retention of Board 
investigators.  Investigators will no longer have to take an examination for a promotion 
to the senior/journey level investigator classification as promotions will occur based 
upon time in service and evaluation of performance.  In addition, during Fiscal Year 
2010-2011 testing was made available on a continuous basis for new investigators to 
facilitate filling investigator vacancies.   
 
In May 2009, there were 10 vacant investigator positions that equated to a 14 percent 
vacancy rate.   The Board was able to fill some investigator vacancies during the second 
half of 2009, thereby lowering the investigator vacancy rate to 8 percent.  The 
investigator vacancy rate varied from 7-10 percent in 2010 and fluctuated between 8-13 
percent during 2011.  Through obtaining approvals for hiring freeze exemption 
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requests, and eventually the lifting of the State hiring freeze in late November 2011, the 
Board was able to continuously conduct interviews to fill vacant positions.   
 
At the February 2012 quarterly Board meeting, the Chief of Enforcement reported there 
are 92 sworn staff positions: 72 investigators and 20 supervisors.  She stated the sworn 
vacancy rate, for investigators and supervisors/managers overall, was 18 percent.  The 
investigator vacancy rate was 17 percent.   The vacancy rate for supervisors/managers 
was 25 percent.  Over 8 percent have been identified with candidates to fill the 
vacancies.  Board management staff continues to strategize ways to fill vacancies in 
hard to recruit areas of the State.  
 
Recommendation #7:  Common Server 
 
One of the recommendations of the Monitor’s reports and previous Report to the 
Legislature, Vertical Enforcement, was to implement and “information technology 
system interoperable with the current system used at DOJ”.  The MBC and AG have 
agreed to an interoperable database and are in the process of obtaining necessary 
control agency approvals.  Although immediate implementation may consequently not 
be feasible at this time, there was significant support from many of those interviewed 
for implementation of a common or shared server accessible to both DAGs and 
investigators for storage of common documents and their calendars as an interim 
measure. 
 
It is recommended that a working group of both AG and MBC staff be established to 
explore an effective and efficient method of sharing documents and information to 
eliminate repetitive duplication of documents and unnecessary delays in scheduling and 
rescheduling of subject interviews. 
 
Board Action: 
 
The Board and HQES agreed it would be beneficial to share documents on a common 
system.  However, due to the inability to obtain the necessary approvals and systems to 
have Board data and HQES’ ProLaw System interface, this recommendation has not 
been implemented. 
 
The Board pursued its own computer system in 2008 that might have had the capability 
to interface with DOJ.  This undertaking was absorbed into the larger Department of 
Consumer Affairs (DCA) BreEZe computer project in late 2009.  BreEZe is due to be 
released to the Board in Fall 2012.  The interface for DCA Boards/Bureaus and DOJ is 
not scheduled to be completed in this first phase.  Discussions are continuing for the 
interface to be included in the second phase of the project due to be implemented in 
the third quarter of 2013. 
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Recommendations - August 2010 Report 
 
The August 31, 2010 Medical Board of California – Program Evaluation Volume 
I Summary Report by Benjamin Frank LLC Management Consultants included 
recommendations to address improvements needed involving complaint intake and 
screening, investigations, prosecutions, and related organizational and management 
structures.  However, this report will only discuss the following recommendations that 
relate to VE/P:   

 Augment Medical Consultant staffing 
 Augment Medical Expert pool and strengthen Medical Expert Program 
 Review factors contributing to excessive investigator turnover and 

develop/implement plans to minimize attrition  

 Establish independent panels to review all requests for supplemental 
investigations and all decline-to-file cases  

 Restructure process of preparing accusations and surrender stipulations for Out-
of-State cases 

 Restructure handling of petitions for modification or termination of probation   
 Amend law to clarify Board’s sole authority to determine whether to continue an 

investigation  

 Optimize HQES Attorney involvement in investigations and increase uniformity 
among regions 

 Establish a new process for tracking the status of cases following referral to 
HQES for prosecution 

 Establish a new process for tracking and reviewing charges for legal services 
 Establish a new Board position to monitor and evaluate HQES costs 
 Develop new monthly management reports and new quarterly reports for the 

Board  

 Amend or repeal Section 12529.6(e) of the Government Code 
 Conduct periodic performance reviews of the services, costs, and performance of 

HQES 
 
Recommendation #1:  Augment Medical Consultant Staffing  
 
Medical Consultants should be available to all District offices all of the time (e.g., the 
equivalent of at least one full-time position per office, although actual availability will be 
less than full time due to vacations, sick leave and other time off). Because the Medical 
Consultant positions are classified as Permanent Intermittent, work hours can be 
adjusted to accommodate fluctuating workload demands, assuming a sufficient pool of 
resources is available to provide the services and the physicians are willing to work the 
number of hours needed. Offset costs for additional Medical Consultant positions by 
reducing expenditures for HQES investigation-related services (e.g., in the Los Angeles 
region). 
 

http://www.mbc.ca.gov/publications/program_evaluation_vol-i.pdf
http://www.mbc.ca.gov/publications/program_evaluation_vol-i.pdf
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Board Action: 
 
Based upon this recommendation, a budget change proposal (BCP) was initiated for 
Fiscal Year (FY) 2012/2013 to increase the number of medical consultants available to 
the Board.  Subsequently, it was put on hold because the data did not support 
additional consultants. This was partially due to hiring freeze restrictions.   
 
At the July 2011 quarterly Board meeting, the Chief of Enforcement reported that freeze 
exemptions were approved for medical consultant positions.  This enabled the Board to 
increase the number of medical consultants in various areas of the State.  However, the 
Board did not increase medical consultant positions or time base in district offices where 
there was no Supervising Investigator due to oversight and management issues. At the 
October 2011 quarterly Board meeting, the Chief of Enforcement reported that 
continuous testing for medical consultants had been implemented.  
 
The Board will continue to evaluate the feasibility to pursue an augmentation in the 
future.  For the first six months of FY 2011/2012, an average of 109 medical consultant 
hours was expended in each district office per month.  This equates to approximately 
.65 personnel year (PY) in each office.  As offices become fully staffed, the need for 
more consultant hours will increase.       
 
Recommendation #2:  Augment Medical Expert pool and strengthen Medical 
Expert Program  
 
Eliminate the limitation on reutilization of Medical Experts and augment the Medical 
Expert pool and enhance capabilities. In addition to strengthening Medical Expert 
oversight and overall Expert Reviewer Program management and administration, 
consider redirecting some funding currently used for HQES investigation-related 
services toward establishing a new program under which the Medical Board would 
contract for the services of a pool of physicians to provide Expert Review services (e.g., 
through an Interagency Agreement with one or more University of California Medical 
Centers, although this model may have its own problems relating to conflicts of 
interest). 
 
Board Action: 
 
Regarding the first part of the recommendation, it is the Board’s policy not to over 
utilize expert reviewers, and use of these experts is reported at the quarterly board 
meetings.  Should the Board be unable to increase its pool of experts, this policy may  
be reconsidered.   
 
In HQES’s October 12, 2010 written response, a recommendation was made to 
reinstate procedures that were used in the past.  These procedures included requiring 
prospective experts to meet with Board staff to review their qualifications and 
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determine whether they were sufficiently qualified to serve as an expert.  Further, 
HQES offered to have a Supervising Deputy Attorney General (SDAG) serve on the 
interview panel. 
 
The Board has taken various steps to improve the Expert Reviewer Program including 
increasing the number of experts available.  Further, the Board continues to recruit 
experts in under-represented medical specialties.  The Board developed an interactive 
training module for experts, and pursued new analyst positions to help with recruitment 
and training efforts.  
 
In 2010, DCA began to implement a new Consumer Protection Enforcement Initiative 
(CPEI) to enhance the enforcement and disciplinary processes of all healing arts boards. 
The goal of this initiative is to reduce the average enforcement completion timeline 
from 36 months to between 12 and 18 months.   
 
The Board is proposing that two positions gained through CPEI be reclassified to 
associate governmental program analysts.  These positions would assist with expanding 
the pool of available experts with continuous recruitment and training, and assist with 
procuring experts for non-sworn investigator cases. 
 
There continues to be a shortage of experts in the specialty areas of addiction 
medicine, pain management, and psychiatry.  The Board works with the California 
Society on Addiction Medicine to advertise the need for experts in their newsletter.  The 
California Medical Association (CMA) also assists the Board with obtaining medical 
specialists in all under-represented areas. Further, CMA encourages local medical 
societies to allow Board staff to attend their meetings and initiate training.  The training 
would provide an opportunity to improve the quality of experts. 
 
The Expert Reviewer Program has added more than 100 additional experts during 2010 
and 2011.  An advertisement in the Medical Board’s July 2010 newsletter yielded over 
120 applications for expert reviewers.  As of January 3, 2012, there were 1,172 
physicians on the active list in about 44 medical specialty and sub-specialty areas. 
 
The Board’s Enforcement Committee meeting on April 29, 2010 included a presentation 
on the history of the Expert Reviewer Program and ideas for enhancing the training 
module.  The Board sought input on training from Board Members, medical consultants, 
investigators, and HQES staff.  Several subsequent meetings were held to develop  
the training course.  Board enforcement staff worked vigorously to develop and finalize 
an interactive training course for experts.   
 
A preliminary test of the training course that includes participation from SDAGs and an 
Administrative Law Judge (ALJ) is expected to take place in April 2012 for Board 
investigators.  Thereafter, the finalized 8-hour training course will be rolled out to 
current and potential experts throughout the State.  The Board anticipates the first 
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training for Board experts will be held in May 2012 at the University of California, Davis 
Medical Center.  
 
Recommendation #3:  Review factors contributing to excessive investigator 
turnover and develop/implement plans to minimize attrition  
 
Develop and implement an Immediate Action Improvement Plan to address critical 
District office workload and work environment issues. Meet with District office staff at 
each office to present the Improvement Plan and to outline a process for identifying 
and implementing further improvements. Conduct a structured diagnostic review of 
factors contributing to excessive Investigator turnover during the past several years, 
and develop and implement a Longer-Term Improvement Plan to reduce Investigator 
attrition and rebuild the Enforcement Program’s field investigation workforce capabilities 
and competencies. 
 
Board Action: 
 
Board Enforcement supervisors and managers continue to meet with HQES staff 
quarterly to address issues.  Most recently, a meeting was held on January 18, 2012.  
Included on the agenda were items regarding staffing updates, implementation of the 
revised July 2011 VE/P manual, strict adherence to its provisions, and statewide 
consistency regarding the investigations and prosecution of criminal cases. 
 
In an effort to maintain an appropriate level and equally distributed workload 
throughout the district offices, an investigator caseload activity report for each district 
office is evaluated monthly.  Supervising Investigators in the district offices review all 
cases that have been in the investigation stage for over a year.  This review is done to 
assist the investigator in moving the case along in the process to closure or to 
prosecution.  Further, “case age” council meetings are conducted by the Enforcement 
supervisors and managers along with HQES staff on a periodical basis.  These meetings 
are held to discuss specific cases where investigators and attorneys have encountered 
obstacles preventing the movement of older, stalled cases.   
 
The Board is seeking approval for six Special Investigator I (Non-Peace Officer) 
positions that were gained through CPEI.  The duties for these positions would include 
conducting complex administrative and civil investigations that do not require the 
services of a sworn investigator.  The addition of these positions will assist in reducing 
the current workload of sworn investigators, resulting in increased productivity and 
reduced timelines. 
 
The approved re-alignment of the investigator classification will aid in the retention of 
Board investigators due to easier promotional opportunities.  Investigators will no 
longer have to take an examination for a promotion to the senior/journey level 



Report to the Legislature on Vertical Enforcement and Prosecution Model 2012 Page 18 
 

investigator classification.  Upward movement will be based upon evaluated progress by 
the supervisor and time in service.   
 
Other factors that still need to be examined for the retention of investigators would 
include incentive pay for extra duties such as, field training officer, range master, and 
defensive tactics instructor.  The Board through the department will explore the 
possibility of pursuing the expansion of the types of bachelor degrees that are allowed 
for entry into the investigator classification.   
 
Recommendation #4: Establish independent panels to review all requests for 
supplemental investigations and all decline-to-file cases  
 
The reviews should be completed expeditiously (e.g., within 1 to 2 days of issuance of 
the request for supplemental investigation or Decline to File Memorandum). For 
Northern California cases, the panel members should include a Regional Manager and 
Supervising DAG from the Southern California region, plus the Medical Board’s HQES 
Services Monitor… [see recommendation #11] For Southern California cases, the panel 
members should include a Regional Manager and Supervising DAG from the Northern 
California region, plus the Medical Board’s HQES Services Monitor. The panels should 
review all decline to file cases and all requests for supplemental investigations for any 
cases where preparation of the pleading will be delayed pending completion of the 
supplemental investigation, and then advise the Chief of Enforcement, the Senior 
Assistant Attorney General, and all Medical Board and HQES managers and supervisors 
involved in the matter as to the results of their review, including recommended 
disposition of the matter. 
 
Board Action: 
 
Due to the State hiring freeze and State budgetary constraints, the Board has been 
unable to pursue the feasibility of this recommendation.  When the Board and HQES 
have viable, comparative, statistical data that identify these types of cases, this 
recommendation may be further explored.  The Board expects to have preliminary 
results of the evaluation of this recommendation by early 2013.   
 
However, a dispute resolution process was developed in 2006 for handling 
supplemental investigation requests and decline-to-file cases.  90% of case disputes are 
resolved at the district level.  If staff is unable to resolve the disputes at the district 
level, then the case is referred to the Regional Manager for resolution. 
 
Recommendation #5:  Restructure process of preparing accusations and 
surrender stipulations for Out-of-State cases 
 
Restructure the processes used for preparing accusations for Out-of-State cases to 
reduce the number of cases referred to HQES. Utilize DCU staffing resources to draft  
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accusations and license surrender stipulations for Out-of-State cases.  
 
Board Action: 
 
This recommendation has not been implemented.  With the impending positions the 
CPEI will create, the Board may consider the feasibility of this recommendation in the 
future.  
 
Recommendation #6: Restructure handling of petitions for modification or 
termination of probation   
 
Restructure the processes used for investigating petitions for modification or 
termination of probation. Exclude cases referred to the District offices from the VE 
Program, and screen out petitions from referral to HQES that do not need a hearing 
before an ALJ. 
 
Board Action: 
 
With positions approved through the CPEI, the Board plans to create a unit within the 
Office of Standards and Training to handle tasks that do not require sworn 
investigators.  The unit will include six non-sworn investigators.  The duties would 
include conducting investigations that require minimal field work and other duties that 
will reduce the workload of sworn investigators.  These types of investigations could be 
the type assigned to this unit. This could help in reducing the current workload of sworn 
investigators, resulting in increased productivity and reduced timelines.   
 
Recommendation #7: Amend law to clarify Board’s sole authority to 
determine whether to continue an investigation  
 
Amend the statutes governing Vertical Enforcement to clarify the Medical Board’s sole 
authority to determine whether to continue an investigation. 
 
Board Action: 
 
This recommendation was discussed at the November 2010 quarterly Board meeting.  
Staff alternatively suggested, and the Board approved, revising the VE/P manual in 
conjunction with HQES as a better solution in making practical enhancements to the 
VE/P program, versus seeking legislation.   
 
Recommendation #8:  Optimize HQES Attorney involvement in investigations 
and increase uniformity among regions 
 
Implement the best practices, indentified and as implemented in the Northern and 
Other Southern California regions, statewide to optimize effective HQES Attorney 
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involvement in investigations. Amend the statutes and policies governing Vertical 
Enforcement to establish the best practices identified in the Northern and Other 
Southern California regions. It would be helpful to amend the statute to make primary 
DAG assignments permissive, allowing Medical Board and HQES supervisors to jointly 
review incoming investigations to identify which cases would benefit from VE. Clarifying 
the statute as to the agencies’ roles, responsibilities, and authority over investigations 
would help assure greater uniformity of investigations among regions. 
 
Board Action: 
 
The Board did not seek legislation on the recommendations to amend statutes. 
Instead, HQES and the Board worked together to revise portions of the VE/P manual.  
Both continue to work toward more consistent implementation across regions.   
 
The revision to the VE/P manual in July 2011 included several enhancements to spell 
out the expectations of the VE/P process.  Specifically, the duties and responsibilities of 
the Lead Prosecutor were defined in the “Lead Prosecutor” section of the manual.  In 
addition, the following new sections were added:  
 

 Investigation Completion Timelines – This section was added to specify the 
expected time frame by which an investigatory task should be completed. For 
example, the investigator is expected to request medical records within seven (7) 
business day of receiving a patient’s authorization to obtain records.  

 Selection of Expert Reviewers – The PDAG is responsible for ensuring the chosen 
expert is appropriate for the case, by reviewing the credentials of the expert. 

 Receipt of Expert Opinion – The Investigator shall provide copies of the expert 
report to the assigned PDAG and medical consultant within one (1) business day 
of receiving the report.   

 Probation Violation Cases - This section specifies that probation violation cases 
are not investigated under the VE/P model, so they may move more quickly to 
prosecution.  
 

These changes and additions have enhanced the expectation of uniformity in the VE/P 
process.  
 
Recommendation #9:  Establish a new process for tracking the status of 
cases following referral to HQES for prosecution 
 
Require HQES to inform the Medical Board Regional Manager, District office and HQES 
Services Monitor of the scheduled date for completing a pleading. The notice should be 
required to be provided within five (5) business days of referral of any case for 
prosecution. Also, require that all Medical Board Regional Managers meet (or 
conference) on a monthly basis with their HQES counterparts to review the status of all 
previously referred cases for which an accusation has not yet been filed. 



Report to the Legislature on Vertical Enforcement and Prosecution Model 2012 Page 21 
 

Board Action: 
 
The Board and HQES have been energetically working toward reconciling their different 
reporting methods for certain data markers.  The Chair of the Board’s Enforcement 
Committee met with Board staff on September 14, 2011 to discuss a plan to assist with 
improving program timelines.  He appointed an Enforcement Subcommittee, including 
himself, to work with HQES management staff to review statistics and processes in 
developing a plan. 
 
The first Enforcement Subcommittee meeting was held January 9, 2012 to discuss ways 
to address reconciliation of Board and HQES data.  The committee decided that monthly 
meetings for each district office will be conducted with SDAGs and Board Supervising 
Investigators in order to reconcile each agency’s data and devise one report that will be 
presented to the Board. 
 
Further, HQES will provide the Board with a report detailing unfiled cases.  In addition, 
on a monthly basis, filed cases that remain open without a Notice of Defense filed by 
the physician will be reconciled.  The Board will provide HQES with a report that 
specifies cases that have been submitted to HQES for over 60 days where an accusation 
has not been filed.  The purpose of providing this report to HQES is to ensure that all 
cases are being tracked, reconciled, and issues resolved at the earliest opportunity so 
cases can be filed for prosecution or closed. 
 
Recommendation #10:  Establish a new process for tracking and reviewing 
charges for legal services 
 
Develop and implement an HQES Invoice Report review and approval process that 
provides for review of the reasonableness of HQES time charges. As necessary, require 
that HQES create new summary templates that display time charge data in a summary 
format that facilities completion of these reviews. 
 
Board Action: 
 
On January 19, 2012 HQES provided a report to the Board specifying the average hours 
and fees between milestone events for FY 2009/2010, FY 2010/2011, and FY 
2011/2012.  The Board continues to work with HQES to obtain summary reports that 
provide essential information for Board assessment.  These summary reports should 
include information on costs for all types of cases by each HQES area office.  These 
reports are expected to be further developed during 2012, with comparison data 
available in early 2013.   
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Recommendation #11:  Establish a new Board position to monitor and 
evaluate HQES costs 
 
Establish a new HQES Services Monitor position within the Medical Board’s Enforcement 
Program to coordinate the provision of services to the Medical Board by HQES, 
continuously monitor and evaluate HQES performance and costs, resolve conflicts that 
arise between the agencies, and prepare and provide regular reports to Executive 
Management, the Medical Board, and oversight and control agencies.  
 
Board Action: 
 
The Board did not pursue the feasibility of this recommendation in the past, due to the 
hiring freeze.  Although this position has not been established, Board supervisors and 
managers are monitoring and evaluating data in conjunction with HQES.  The Board 
continues to work with HQES to obtain summary reports that provide essential 
information for Board assessment.   These reports are expected to be further developed 
during 2012, with comparison data available in early 2013.  The Board can further 
explore the feasibility of this recommendation at that time.   
 
Recommendation #12:  Develop new monthly management reports and new 
quarterly reports for the Board  
 
Develop new monthly management reports showing key output and performance 
measures by business unit and for the State as a whole. (Presently, data is provided to 
the Board on a statewide basis only). Provide the monthly reports to all Enforcement 
Program and HQES Managers and Supervisors and to designated Medical Board 
Executive Office Managers and staff. Develop and provide the Board with quarterly 
Enforcement Program Output and Performance Summary reports that include data for 
the most recently completed quarter and time series data for the preceding three (3) 
fiscal years. 
 
Board Action: 
 
In January 2012, HQES and Board management met and agreed to have SDAGs and 
Supervising Investigators conduct monthly meetings for each district office in order to 
reconcile each agency’s data and devise one report that will be presented to the Board. 
The Board is currently working on updating data markers with appropriate 
methodologies to accurately reflect outcomes.   The Board plans to further develop 
these reports during 2012 and report outcomes at quarterly Board meetings. 
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Recommendation #13:  Amend or repeal Section 12529.6 (e) of the 
Government Code. 
 
Amend or repeal Subsection(e) of Section 12529.6 of the Government Code. The 
Medical Board should not invest in CAS to make it more compatible with HQES’ ProLaw 
System and should not permanently co-locate Medical Board Investigators and HQES 
Attorneys. 
 
Board Action: 
 
The Board considered this recommendation at its November 2010 quarterly Board 
meeting and determined this legislation was not necessary. The Board will be 
converting its computer tracking system to the DCA’s BreEZe computer system.  
Further, a revision has been made to the VE/P manual to delete the language regarding 
co-location of investigators and attorneys.    
 
Section 12529.6 of the Government Code will be repealed on January 1, 2013 unless a 
later enacted statute deletes or extends that date.  The Board is proposing, in an 
omnibus bill for 2012, to extend the sunset date of VE/P to the same dates as the 
Board’s sunset of January 1, 2014. 
 
Recommendation #14:  Conduct periodic performance reviews of the 
services, costs, and performance of HQES 
 
Conduct periodic performance reviews of the services, costs, and performance of HQES, 
including the performance of each HQES office. Provide results of the reviews to 
Department of Justice and Medical Board management and to oversight and control 
agencies. 
 
Board Action: 
 
The Board has not yet pursued this specific recommendation.  The Board plans to 
further review this recommendation in 2012 as it obtains the data from HQES.  Findings 
from the evaluation of the data may in fact respond to this recommendation. 
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Conclusion 
 
This report’s focus was to review the recommendations made to strengthen the VE/P 
model and the Board’s actions in implementing those recommendations.  A detailed 
report, analyzing the VE/P model and its effectiveness, will be provided to the 
Legislature during the Board’s upcoming sunset review period.  That report will provide 
an analysis of the Board’s and HQES’ integrated data, which is needed to evaluate the 
effectiveness of the VE/P model. 
 
At that time, the Board will be in a better position to address some of the 
recommendations where a feasibility study is needed. 
 
The Board looks forward to this examination of the data to provide the Legislature with 
the best possible evaluation in order for it to make a sound and appropriate decision 
regarding the permanence, continuation, or termination of the pilot vertical 
enforcement prosecution. 
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HQES Response to 2009 Report 
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HQES Response to 2010 Report 
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ABBREVIATIONS 

 

 

AG    Office of Attorney General 

ALJ    Administrative Law Judge 

Board    Medical Board of California 

BreEZe   Department of Consumer Affairs’ new computer system 

BCP     Budget Change Proposal 

CAS    Consumer Affairs System (current computer system) 

CCU     Central Complaint Unit 

CMA     California Medical Association   

CPEI    Consumer Protection Enforcement Initiative 

DAG    Deputy Attorney General 

DCA     Department of Consumer Affairs 

DCU    Discipline Coordination Unit 

DEA    Drug Enforcement Agency 

DOJ    Department of Justice 

FY    Fiscal Year 

GC    Government Code  

HQE    Health Quality Enforcement Section 

HQES    Health Quality Enforcement Section 

MBC    Medical Board of California 

Monitor   Enforcement Program Monitor      

PDAG    Primary Deputy Attorney General 

PY     Personnel Year 

SDAG    Senior Deputy Attorney General 

VE    Vertical Enforcement and Prosecution 

VE/P    Vertical Enforcement and Prosecution 

Vertical Prosecution  Vertical Enforcement and Prosecution 

VPM    Vertical Enforcement and Prosecution Manual 

 

 

 


