Agenda Item 16

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: July 14, 2015

ATTENTION: Members, Medical Board of California

SUBJECT: Proposed Changes to the Manual of Model Disciplinary
Orders and Disciplinary Guidelines

FROM: Paulette Romero, Enforcement Program Manager

REQUESTED ACTION:

After review and consideration of the attached proposed amendments to the Manual of Model
Disciplinary Orders and Disciplinary Guidelines (Disciplinary Guidelines), make a motion to direct
staff to notice the amended regulatory language and hold a hearing at the October 2015 Board meeting
after the 45- day public comment period.

BACKGROUND AND DISCUSSION:

At the July 2014 Medical Board of California (Board) meeting, staff presented a regulatory
proposal containing a number of amendments to the Disciplinary Guidelines. These amendments
were needed to be consistent with current practices. Staff identified non-substantive changes which
were addressed in the regulatory proposal as well. At the July 2014 Board Meeting the Members
approved the amendments and directed staff to notice the amended regulatory language. At the
meeting, it was discussed that these changes to the Disciplinary Guidelines may not be able to be
noticed for hearing until the regulations pertaining to the Uniform Standards for Substance Abusing
Licensees (Uniform Standards) were approved. The regulations for Uniform Standards were
approved in March 2015, and the Board is now able to move forward on the regulations for the
Disciplinary Guideline amendments.

Since the July 2014 Board Meeting, where initial proposed changes to the Disciplinary Guidelines
were approved, additional program changes related to current practices have been identified and
necessitate further amendments to the Disciplinary Guidelines. Accordingly, staff is seeking
approval of these additional proposed amendments prior to noticing the language, and holding a
regulatory hearing.

The proposed amendments that were previously approved by the Board (in red), as well as the new
proposed amendments (in blue) can be found on pages 4 — 18. The suggested modifications are
identified with underlined text for new language and strikethrough-text for deleted language. The new
amendments pertain to the time frames for processing a decision after a cease practice order has been
issued and also removing the language that is specific to the Physician Assessment and Clinical
Education (PACE) Program. In addition, staff has also identified some other non-substantive
amendments.

The following outlines the individual recent amendments and their reasoning:

e The Disciplinary Guidelines related to the abstention from the use of alcohol and controlled
substances and biological fluid testing (Conditions 9, 10 and 11) authorize the Board to issue a
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cease practice order to a physician who has a confirmed positive biological fluid test or a
physician who fails to cooperate in a random biological fluid testing program within the specified
time frame. The Board must then file an accusation and/or petition to revoke probation within 30
days. A respondent may request a hearing on the accusation and/or petition to revoke probation
and the Board is to provide the respondent with a hearing within 30 days of the request unless the
respondent stipulates to a later hearing. The current Disciplinary Guidelines provide for a
decision to be received from the Administrative Law Judge or the Board within 15 days unless
good cause can be shown for the delay. Amendments to these conditions are required in order to
clarify the timelines by which a proposed decision will be submitted to the Board by the
Administrative Law Judge, and by which the Board must issue its decision. The intention of the
original regulations was that the Administrative Law Judge and the Board would each have 15
days to issue a decision. However, the way it is currently written, it could be interpreted to state
that a decision must be issued by the Board within 15 days of the hearing. Therefore, this must
be clarified. In addition, the amendments will also define good cause for the delay in issuing a
decision.

e Certain conditions within the Disciplinary Guidelines (Conditions 14, 15, 17, and 18) outline the
requirements for respondents to take courses in Prescribing Practices, Medical Record Keeping,
Professional Boundaries, or a Clinical Competence Assessment Training Program.
Additionally, Condition 23 allows a respondent to participate in a professional enhancement
program in lieu of a practice or billing monitor. These conditions specify that the courses are to
be equivalent to the courses at the PACE Program at the University of California, San Diego
School of Medicine. To eliminate the appearance of endorsing one program’s courses over
others that are also recognized, amendments to these conditions are needed to remove reference
to the PACE program and state only that the course be approved in advance by the Board or its
designee.

e Inthe July 2014 proposed changes, Condition 28 was amended to prohibit respondents from
supervising advanced practice nurses while on probation. An amendment to the heading of this
condition is needed to include advanced practice nurses.

e Other non-substantive amendments are needed to the cover page and introductory page to denote
the Agency name change from State and Consumer Services Agency to Business, Consumer
Services, and Housing Agency; and to update the edition number and year of the Disciplinary
Guidelines. In addition, the hyperlink listed for viewing the document is no longer active. An
amendment is needed to remove the language for requesting copies of the manual in writing and
to update the hyperlink for viewing the document.

e In prior versions of the Disciplinary Guidelines an extensive listing of all the changes was
included in the beginning of the document. Members of the public may request a copy of the
Initial Statement of Reasons if they wish to view a summary of the changes made to the
Disciplinary Guidelines. Therefore, an amendment is needed to remove the summary of changes
from the document.
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STAFF RECOMMENDATION:

It is recommended that the Board approve the requested changes and authorize staff to proceed with
noticing the amended regulatory language and holding a hearing at the October 2015 Board meeting
after the 45-day public comment period.
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California Code of Regulations
Title 16, Division 13, Chapter 2, Article 4.
Section 1361. Disciplinary Guidelines

The following edits (page 4 — 18) would be made to The Manual of Model Disciplinary Orders and
Disciplinary Guidelines and then incorporated by reference into section 1361 of Title 16 of the
California Code of Regulations.

1361. Disciplinary Guidelines and Exceptions for Uniform Standards Related to Substance-
Abusing Licensees.

(@) In reaching a decision on a disciplinary action under the Administrative Procedure Act
(Government Code section 11400 et seq.), the Medical Board of California shall consider the
disciplinary guidelines entitled “Manual of Model Disciplinary Orders and Disciplinary Guidelines”
(42™12th Edition/2015%) which are hereby incorporated by reference. Deviation from these orders and
guidelines, including the standard terms of probation, is appropriate where the Board in its sole
discretion determines by adoption of a proposed decision or stipulation that the facts of the particular
case warrant such a deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwithstanding subsection (a), the Board shall use the Uniform Standards for Substance-Abusing
Licensees as provided in section 1361.5, without deviation, for each individual determined to be a
substance-abusing licensee.

(c) Nothing in this section or section 1361.5 shall be construed as a limitation on the Board's authority
to seek an interim suspension order against a licensee pursuant to section 11529 of the Government
Code.
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State of California
State-and-Consumer-Services-Agency
Business, Consumer Services, and Housing Agency
MEDICAL BOARD OF CALIFORNIA
MANUAL OF MODEL DISCIPLINARY ORDERS
AND DISCIPLINARY GUIDELINES
11th 12" Edition
20112015
STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA

The Board produced this Manual of Model Disciplinary Orders and Disciplinary Guidelines, 312"
Edition for the intended use of those involved in the physician disciplinary process: Administrative
Law Judges, defense attorneys, physicians-respondents, trial attorneys from the Office of the
Attorney General, and the Board’s disciplinary panel members who review proposed decisions and
stipulations and make final decisions. These guidelines are not binding standards.

The Federation of State Medical Boards and other state medical boards have requested and received
this manual. All are welcome to use and copy any part of this material for their own work.

To V|ew thls document VISI'[ http://www. mbc ca. qov/Enforcement/d|SC|pllnarv qwde pdf

Revisions to the Manual of Model Disciplinary Orders and Disciplinary Guidelines are made

periodically. Ested—beleware%h&mes%meen%eh&nge&metuded—m%he—l& -edition-approved-by-the-
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STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA
MANUAL OF MODEL DISCIPLINARY ORDERS AND
DISCIPLINARY GUIDELINES

Business and Professions Code section 2229 mandates protection of the public shall be the highest
priority for the Medical Board and for the Administrative Law Judges of the Medical Quality Hearing
Panel. Section 2229 further specifies that, to the extent not inconsistent with public protection,
disciplinary actions shall be calculated to aid in the rehabilitation of licensees. To implement the
mandates of section 2229, the Board has adopted the Manual of Model Disciplinary Orders and
Disciplinary Guidelines (guidelines), 112" Edition. Consistent with the mandates of section 2229,
these guidelines set forth the discipline the Board finds appropriate and necessary for the identified
violations. In addition to protecting the public and, where not inconsistent, rehabilitating the licensee,
the Board finds that imposition of the discipline set forth in the guidelines will promote uniformity,
certainty and fairness, and deterrence, and, in turn, further public protection.

The Board expects that, absent mitigating or other appropriate circumstances such as early
acceptance of responsibility, demonstrated willingness to undertake Board- ordered rehabilitation, the
age of the case, and evidentiary problems, Administrative Law Judges hearing cases on behalf of the
Board and proposed settlements submitted to the Board will follow the guidelines, including those
imposing suspensions. Any proposed decision or settlement that departs from the disciplinary
guidelines shall identify the departures and the facts supporting the departure.

The Model Disciplinary Orders contain three sections: three (3) Disciplinary Orders; twenty-three (23)
Optional Conditions whose use depends on the nature and circumstances of the particular case; and
eleven (11) Standard Conditions that generally appear in all probation cases. All orders should place
the Disciplinary Order(s) first, Optional Condition(s) second, and Standard Condition(s) third.
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MODEL DISCIPLINARY ORDERS
TABLE OF CONTENTS

Order No.

DISCIPLINARY ORDERS
1. Revocation - Single Cause
2. Revocation - Multiple Causes
3 Standard Stay Order

OPTIONAL CONDITIONS
4. Actual Suspension
5. Controlled Substances - Total Restriction
6. Controlled Substances - Surrender of DEA Permit
7. Controlled Substances - Partial Restriction
8. Controlled Substances - Maintain Records and Access To Records

and Inventories

9. Controlled Substances - Abstain From Use
10. Alcohol - Abstain From Use
11. Biological Fluid Testing
12. Community Service - Free Services
13. Education Course
14. Prescribing Practices Course
15. Medical Record Keeping Course
16. Professionalism Program (Ethics Course)
17. Professional Boundaries Program
18. Clinical Training Program
19. Oral or Written Examination
20. Psychiatric Evaluation
21. Psychotherapy
22. Medical Evaluation and Treatment
23. Monitoring - Practice/Billing
24. Solo Practice Prohibition
25. Third Party Chaperone
26. Prohibited Practice

STANDARD CONDITIONS
27. Notification
28. Supervision of Physician Assistants and Advanced Practice Nurses
29. Obey All Laws
30. Quarterly Declarations
31. General Probation Requirements
32. Interview with the Board or its designee
33. Non-Practice While on Probation

Page No.

O ©O© O

10
10
10

11
11
12
12
13
13
13
14
14
15
16
17
17
18
19
20
20
21

22
22
22
22
22
23
23
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34. Completion of Probation 23
35. Violation of Probation 24
36. License Surrender 24
37. Probation Monitoring Costs 24

9. Controlled Substances - Abstain From Use

Respondent shall abstain completely from the personal use or possession of controlled substances as
defined in the California Uniform Controlled Substances Act, dangerous drugs as defined by Business
and Professions Code section 4022, and any drugs requiring a prescription. This prohibition does not
apply to medications lawfully prescribed to respondent by another practitioner for a bona fide illness
or condition.

Within 15 calendar days of receiving any lawfully prescribed medications, respondent shall notify the
Board or its designee of the: issuing practitioner’s name, address, and telephone number; medication
name, strength, and quantity; and issuing pharmacy name, address, and telephone number.

If respondent has a confirmed positive biological fluid test for any substance (whether or not legally
prescribed) and has not reported the use to the Board or its designee, respondent shall receive a
notification from the Board or its designee to immediately cease the practice of medicine. The
respondent shall not resume the practice of medicine until the final decision on an accusation and/or a
petition to revoke probation is effective. An accusation and/or petition to revoke probation shall be
filed by the Board within 45 30 days of the notification to cease practice. If the respondent requests a
hearing on the accusation and/or petition to revoke probation, the Board shall provide the respondent
with a hearing within 30 days of the request, unless the respondent stipulates to a later hearing. If the
case is heard by an Administrative Law Judge alone, he or she shall forward a Proposed Decision to
the Board within 15 days of submission of the matter. Within 15 days of receipt by the Board of the
Administrative Law Judge’s proposed decision, the Board shall issue its Decision, unless good cause
can be shown for the delay. If the case is heard by the Board, the Board shall issue its decision within
15 davs of submission of the case, unless good cause can be shown for the delav A-deciston-shall-be-

mownieptheoela% Good cause mcludes but IS not I|m|ted to, non- adoptlon of the proposed

decision, request for reconsideration, remands and other interlocutory orders issued by the Board.
The cessation of practice shall not apply to the reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 45 30 days of the
issuance of the notification to cease practice or does not provide respondent with a hearing within 30
days of a such a request, the notification of cease practice shall be dissolved.

10. Alcohol - Abstain From Use

Respondent shall abstain completely from the use of products or beverages containing alcohol.

If respondent has a confirmed positive biological fluid test for alcohol, respondent shall receive a

notification from the Board or its designee to immediately cease the practice of medicine. The
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respondent shall not resume the practice of medicine until the final decision on an accusation and/or a
petition to revoke probation is effective. An accusation and/or petition to revoke probation shall be
filed by the Board within £5-30 days of the notification to cease practice. If the respondent requests a
hearing on the accusation and/or petition to revoke probation, the Board shall provide the respondent
with a hearing within 30 days of the request, unless the respondent stipulates to a later hearing. If the
case is heard by an Administrative Law Judge alone, he or she shall forward a Proposed Decision to
the Board within 15 days of submission of the matter. Within 15 days of receipt by the Board of the
Administrative Law Judge’s proposed decision, the Board shall issue its Decision, unless good cause
can be shown for the delay. If the case is heard by the Board, the Board shall issue its decision within
15 davs of submlssmn of the case, unless good cause can be shown for the delav Sotpesopchallbe

shewnﬁfot—theeeleta% Good cause moludes but IS not I|m|ted to, non- adoptlon of the proposed

decision, request for reconsideration, remands and other interlocutory orders issued by the Board. The
cessation of practice shall not apply to the reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15- 30 days of the
issuance of the notification to cease practice or does not provide respondent with a hearing within 30
days of a such a request, the notification of cease practice shall be dissolved.

11. Biological Fluid Testing

Respondent shall immediately submit to biological fluid testing, at respondent's expense, upon request
of the Board or its designee. “Biological fluid testing” may include, but is not limited to, urine,
blood, breathalyzer, hair follicle testing, or similar drug screening approved by the Board or its
designee. Prior to practicing medicine, respondent shall contract with a laboratory or service
approved in advance by the Board or its designee that will conduct random, unannounced, observed,
biological fluid testing. The contract shall require results of the tests to be transmitted by the
laboratory or service directly to the Board or its designee within four hours of the results becoming
available. Respondent shall maintain this laboratory or service contract during the period of probation.

A certified copy of any laboratory test result may be received in evidence in any proceedings between
the Board and respondent.

If respondent fails to cooperate in a random biological fluid testing program within the specified time
frame, respondent shall receive a notification from the Board or its designee to immediately cease the
practice of medicine. The respondent shall not resume the practice of medicine until the final decision
on an accusation and/or a petition to revoke probation is effective. An accusation and/or petition to
revoke probation shall be filed by the Board within 45 30 days of the notification to cease practice. If
the respondent requests a hearing on the accusation and/or petition to revoke probation, the Board
shall provide the respondent with a hearing within 30 days of the request, unless the respondent
stipulates to a later hearing. If the case is heard by an Administrative Law Judge alone, he or she shall

forward a Proposed Decision to the Board within 15 days of submission of the matter. Within 15 days

of receipt by the Board of the Administrative Law Judge’s proposed decision, the Board shall issue its
Decision, unless good cause can be shown for the delay. If the case is heard by the Board, the Board
shall issue its deC|S|on within 15 days of submission of the case unless good cause can be shown for

the delay.
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days-unless-good-cause-can-be-shown-for-the-delay- Good cause includes, but is not limited to, non-

adoption of the proposed decision, request for reconsideration, remands and other interlocutory orders
issued by the Board. The cessation of practice shall not apply to the reduction of the probationary time
period.

If the Board does not file an accusation or petition to revoke probation within £5-30 days of the
issuance of the notification to cease practice or does not provide respondent with a hearing within 30
days of a such a request, the notification of cease practice shall be dissolved.

14. Prescribing Practices Course

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a course in

prescrlblng practlces eqewﬂenﬁetheﬁmsenﬁng—ﬁraetme&@%ma%ae—ﬁhwemn%es&me%&nd

course provider with any information and documents that the Pregram approved course provrder may
deem pertinent. Respondent shall participate in and successfully complete the classroom component
of the course not later than six (6) months after respondent’s initial enrollment. Respondent shall
successfully complete any other component of the course within one (1) year of enrollment. The
prescribing practices course shall be at respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A prescribing practices course taken after the acts that gave rise to the charges in the Accusation, but
prior to the effective date of the Decision may, in the sole discretion of the Board or its designee, be
accepted towards the fulfillment of this condition if the course would have been approved by the
Board or its designee had the course been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its designee not later
than 15 calendar days after successfully completing the course, or not later than 15 calendar days after
the effective date of the Decision, whichever is later.

15. Medical Record Keeping Course

Within 60 calendar days of the effectrve date of this Decision, respondent shall enroll in a course in
medical record keepln y

Lo approved in advance by the Board or lts deS|gnee Respondent shaII prowde the pregram
approved course provider with any information and documents that the Pregram approved course

provider may deem pertinent. Respondent shall participate in and successfully complete the
classroom component of the course not later than six (6) months after respondent’s initial enrollment.
Respondent shall successfully complete any other component of the course within one (1) year of
enrollment. The medical record keeping course shall be at respondent’s expense and shall be in
addition to the Continuing Medical Education (CME) requirements for renewal of licensure.
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A medical record keeping course taken after the acts that gave rise to the charges in the Accusation,
but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee,
be accepted towards the fulfillment of this condition if the course would have been approved by the
Board or its designee had the course been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its designee not later

than 15 calendar days after successfully completing the course, or not later than 15 calendar days after
the effective date of the Decision, whichever is later.

17. Professional Boundaries Program

Within 60 calendar days from the effectlve date of this DeCIS|on respondent shall enroll in a
professronal boundarles program z

SeheeLeLMedrerne_leegrami) approved in advance by the Board or |ts deS|qnee Respondent at the

Pprogram’s discretion, shall undergo and complete the Pprogram’s assessment of respondent’s
competency, mental health and/or neuropsychological performance, and at minimum, a 24 hour
program of interactive education and training in the area of boundaries, which takes into account data
obtained from the assessment and from the Decision(s), Accusation(s) and any other information that
the Board or its designee deems relevant. The Pprogram shall evaluate respondent at the end of the
training and the Pprogram shall provide any data from the assessment and training as well as the
results of the evaluation to the Board or its designee.

Failure to complete the entire Pprogram not later than six (6) months after respondent’s initial
enrollment shall constitute a violation of probation unless the Board or its designee agrees in writing
to a later time for completion. Based on respondent’s performance in and evaluations from the
assessment, education, and training, the Pprogram shall advise the Board or its designee of its
recommendation(s) for additional education, training, psychotherapy and other measures necessary to
ensure that respondent can practice medicine safely. Respondent shall comply with Pprogram
recommendations. At the completion of the Pprogram, respondent shall submit to a final evaluation.
The Pprogram shall provide the results of the evaluation to the Board or its designee. The professional
boundaries program shall be at respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

The Pprogram has the authority to determine whether or not respondent successfully completed the
Pprogram.

A professional boundaries course taken after the acts that gave rise to the charges in the Accusation,
but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee,
be accepted towards the fulfillment of this condition if the course would have been approved by the

Board or its designee had the course been taken after the effective date of this Decision.

(Option # 1: Condition Precedent)

Respondent shall not practice medicine until respondent has successfully completed the Pprogram and
has been so notified by the Board or its designee in writing.
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(Option # 2: Condition Subsequent)

If respondent fails to complete the Pprogram within the designated time period, respondent shall cease
the practice of medicine within three (3) calendar days after being notified by the Board or its
designee that respondent failed to complete the Pprogram.

18. Clinical Competence Assessment Frairing-Program

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a clinical

competence assessment tratmnger—eeleeatlenal program eqewalent—te—theﬂweranAssessnﬁrent—and—

Meel+e+ne+Flregram—) approved in advance by the Board or |ts desrqnee Respondent shaII
successfully complete the Pprogram not later than six (6) months after respondent’s initial enrollment
unless the Board or its designee agrees in writing to an extension of that time.

The Pprogram shall consist of a Comprehensive Assessment program-comprised-of-an-twe-day-
assessment of respondent S phyS|caI and mental health Ieasrc—ehmeakandeemmemeatrenskdls

dgment and the six general domains of
cI|n|caI competence as deflned bv the Accredltatlon Councn on Graduate Medical Education and
Amerrcan Board of Medrcal Specialties pertarnlng to respondent s current or intended area of practlce

The program shall wh+ebrtakes into account data obtalned from the piassessment self-report forms
and interview, and the Decision(s), Accusation(s), and any other information that the Board or its
designee deems relevant. The program shall require respondent’s on-site participation for a minimum
of 3 to 5 days as determined by the program for the assessment and clinical education evaluation.

At the end of the evaluatron the proqram WI|| submrt a report to Basedremespendent—sperfermanee

vise the Board or its
deS|gnee whrch unequrvocally states whether the respondent has demonstrated the ability to practice
safely and independently. Based on respondent’s performance on the Clinical Competence
Assessment, the program will advise the Board or its designee of its recommendation(s) for the scope
and length of any additional educational or clinical training, evaluation or treatment for any medical
condition-treatment-ferany or psychological condition, or anything else affecting respondent’s
practice of medicine. Respondent shall comply with the Pprogram’s recommendations.

passarore;eam+natr<—:ner Determlnatlon as to whether respondent successfully completed t-heexammatlen
or suecessfully-completed the clinical competence assessment program is solely within the program’s
jurisdiction.

[Note: The following language shall be included in this condition unless Option #1 is included: If
respondent fails to enroll, participate in, or successfully complete the clinical competence assessment
tratnthg program within the designated time period, respondent shall receive a notification from the
Board or its designee to cease the practice of medicine within three (3) calendar days after being so
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notified. The respondent shall not resume the practice of medicine until enrollment or participation in
the outstanding portions of the clinical competence assessment trairinrg-program have been completed.
If the respondent did not successfully complete the clinical competence assessment trairtng-program,
the respondent shall not resume the practice of medicine until a final decision has been rendered on the
accusation and/or a petition to revoke probation. The cessation of practice shall not apply to the
reduction of the probationary time period.]

(Option #1: Condition Precedent)
Respondent shall not practice medicine until respondent has successfully completed the

Pr_)rogram and has been S0 not|f|ed by the Board or its deS|gnee in Wr|t|ng—e>eee|etetlaate|tes|eendenternasyL

(Option #2)
Within 60 days after respondent has successfully completed the clinical competence assessment-
tramrng program respondent shaII part|C|pate |n a professmnal enhancement program eqewalentetothe

@at#omméan@wgoéeheeLeMAedwme approved in advance by the Board or |ts de5|qnee which

shall include quarterly chart review, semi-annual practice assessment, and semi-annual review of
professional growth and education. Respondent shall participate in the professional enhancement
program at respondent’s expense during the term of probation, or until the Board or its designee
determines that further participation is no longer necessary.

19. Oraland/or Written Examination

[NOTE: This condition should only be used where a clinical training program is not appropriate.]

Within 60 caIendar days of the effectlve date of this DeC|5|on respondent shall take and pass aneraL

A aH-be-either the Special
Purpose Examlnatlon (SPEX) or an equwalent examlnatlon as determlned by the Board or its
designee.

Failure to pass the required eral-andfor written examination within 180 calendar days after the
effective date of this Decision is a violation of probation. Respondent shall pay the costs of all
examinations.

[Note: The following language shall be included in this condition unless Option #1 is included: If
respondent fails to pass the first- written examination, respondent shall receive a notification from the
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Board or its designee to cease the practice of medicine within three (3) calendar days after being so
notified. Respondent shall not practice medicine until respondent successfully passes the examination,
as evidenced by written notice to respondent from the Board or its designee.]

(Option 1: Condition Precedent)

Respondent shall not practice medicine until respondent has passed the required examination and has
been so notified by the Board or its designee in writing. This prohibition shall not bar respondent from
practicing in a clinical training program approved by the Board or its designee. Respondent’s practice
of medicine shall be restricted only to that which is required by the approved training program.

Note: The condition precedent option is particularly recommended in cases where respondent has been
found to be incompetent, repeatedly negligent, or grossly negligent.

23. Monitoring - Practice/Billing

Within 30 calendar days of the effective date of this Decision, if the respondent is providing direct
patient care, the respondent shall submit to the Board or its designee for prior approval as a

[insert: practice, billing, or practice and billing] monitor(s), the name and
qualifications of one or more licensed physicians and surgeons whose licenses are valid and in good
standing, and who are preferably American Board of Medical Specialties (ABMS) certified. A monitor
shall have no prior or current business or personal relationship with respondent, or other relationship
that could reasonably be expected to compromise the ability of the monitor to render fair and unbiased
reports to the Board, including but not limited to any form of bartering, shall be in respondent’s field
of practice, and must agree to serve as respondent’s monitor. Respondent shall pay all monitoring
costs.

The Board or its designee shall provide the approved monitor with copies of the Decision(s) and
Accusation(s), and a proposed monitoring plan. Within 15 calendar days of receipt of the Decision(s),
Accusation(s), and proposed monitoring plan, the monitor shall submit a signed statement that the
monitor has read the Decision(s) and Accusation(s), fully understands the role of a monitor, and agrees
or disagrees with the proposed monitoring plan. If the monitor disagrees with the proposed monitoring
plan, the monitor shall submit a revised monitoring plan with the signed statement for approval by the
Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout probation,
respondent’s [insert: practice, billing, or practice and billing] shall be
monitored by the approved monitor. Respondent shall make all records available for immediate
inspection and copying on the premises by the monitor at all times during business hours and shall
retain the records for the entire term of probation.

If respondent fails to obtain approval of a monitor within 60 calendar days of the effective date of this

Decision, respondent shall receive a notification from the Board or its designee to cease the practice of
medicine within three (3) calendar days after being so notified. Respondent shall cease the practice of
medicine until a monitor is approved to provide monitoring responsibility.

The monitor(s) shall submit a quarterly written report to the Board or its designee which includes an
evaluation of respondent’s performance, indicating whether respondent’s practices are within the
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standards of practice of [insert: medicine or billing, or both], and whether
respondent is practicing medicine safely, billing appropriately or both. It shall be the sole
responsibility of respondent to ensure that the monitor submits the quarterly written reports to the
Board or its designee within 10 calendar days after the end of the preceding quarter.

If the monitor resigns or is no longer available, respondent shall, within 5 calendar days of such
resignation or unavailability, submit to the Board or its designee, for prior approval, the name and
qualifications of a replacement monitor who will be assuming that responsibility within 15 calendar
days. If respondent fails to obtain approval of a replacement monitor within 60 calendar days of the
resignation or unavailability of the monitor, respondent shall receive a notification from the Board or
its designee to cease the practice of medicine within three (3) calendar days after being so notified
Respondent shall cease the practice of medicine until a replacement monitor is approved and assumes
monitoring responsibility.

In lieu of a monrtor respondent may partrcrpate ina professronal enhancement program eqewalent—te

G&#emméan%egoéeheel—ef—Me&eme approved in advance by the Board or its desrqnee that

includes, at minimum, quarterly chart review, semi-annual practice assessment, and semi-annual
review of professional growth and education. Respondent shall participate in the professional
enhancement program at respondent’s expense during the term of probation.

25. Third Party Chaperone

During probation, respondent shall have a third party chaperone present while consulting, examining
or treating [insert: male, female, or minor] patients. Respondent shall, within 30
calendar days of the effective date of the Decision, submit to the Board or its designee for prior
approval name(s) of persons who will act as the third party chaperone.

If respondent fails to obtain approval of a third party chaperone within 60 calendar days of the
effective date of this Decision, respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent shall
cease the practice of medicine until a chaperone is approved to provide monitoring responsibility.
Each third party chaperone shall sign (in ink or electronically) and date each patient medical record at
the time the chaperone’s services are provided. Each third party chaperone shall read the Decision(s)
and the Accusation(s), and fully understand the role of the third party chaperone.

Respondent shall maintain a log of all patients seen for whom a third party chaperone is required. The
log shall contain the: 1) patient initials, address and telephone number; 2) medical record number; and
3) date of service. Respondent shall keep this log in a separate file or ledger, in chronological order,
shall make the log available for immediate inspection and copying on the premises at all times during
business hours by the Board or its designee, and shall retain the log for the entire term of probation.

Respondent is prohibited from terminating employment of a Board-approved third party chaperone
solely because that person provided information as required to the Board or its designee.
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If the third party chaperone resigns or is no longer available, respondent shall, within 5 calendar days
of such resignation or unavailability, submit to the Board or its designee, for prior approval, the name
of the person(s) who will act as the third party chaperone. If respondent fails to obtain approval of a
replacement chaperone within 30 66-calendar days of the resignation or unavailability of the
chaperone, respondent shall receive a notification from the Board or its designee to cease the practice
of medicine within three (3) calendar days after being so notified. Respondent shall cease the practice
of medicine until a replacement chaperone is approved and assumes monitoring responsibility.

(Option)

Respondent shall provide written notification to respondent’s patients that a third party chaperone
shall be present during all consultations, examination, or treatment with [insert: male, female or
minor] patients. Respondent shall maintain in the patient’s file a copy of the written notification, shall
make the notification available for immediate inspection and copying on the premises at all times
during business hours by the Board or its designee, and shall retain the notification for the entire term
of probation.

28. Supervision of Physician Assistants and Advanced Practice Nurses

During probation, respondent is prohibited from supervising physician assistants and advanced
practice nurses.

31. General Probation Requirements

Compliance with Probation Unit
Respondent shall comply with the Board’s probation unit. and-at-terms-and-cenditions-ofthis-

Address Changes

Respondent shall, at all times, keep the Board informed of respondent’s business and residence
addresses, email address (if available), and telephone number. Changes of such addresses shall be
immediately communicated in writing to the Board or its designee. Under no circumstances shall a
post office box serve as an address of record, except as allowed by Business and Professions Code
section 2021(b).

Place of Practice
Respondent shall not engage in the practice of medicine in respondent’s or patient’s place of
residence, unless the patient resides in a skilled nursing facility or other similar licensed facility.

License Renewal
Respondent shall maintain a current and renewed California physician’s and surgeon’s license.

Travel or Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any areas
outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty (30)
calendar days.
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In the event respondent should leave the State of California to reside or to practice respondent shall
notify the Board or its designee in writing 30 calendar days prior to the dates of departure and return.

33. Non-practice While on Probation

Respondent shall notify the Board or its designee in writing within 15 calendar days of any periods of
non-practice lasting more than 30 calendar days and within 15 calendar days of respondent’s return to
practice. Non-practice is defined as any period of time respondent is not practicing medicine -
Califernia as defined in Business and Professions Code sections 2051 and 2052 for at least 40 hours in
a calendar month in direct patient care, clinical activity or teaching, or other activity as approved by
the Board. If respondent resides in California and is considered to be in non-practice, respondent shall

comply with all terms and conditions of probation. All time spent in an intensive training program
which has been approved by the Board or its designee shall not be considered non-practice and does
not relieve respondent from complying with all the terms and conditions of probation.

In the event respondent’s period of non-practice while on probation exceeds 18 calendar months,
respondent shall successfully complete the Federation of State Medlcal Board s Special Purpose

pr|or to resumlng
the practlce of medlcme Respondent S perlod of non- practlce whlle on probatlon shall not exceed
two (2) years.

Periods of non-practice for a respondent residing outside of California, will relieve respondent of the
responsibility to comply with the probationary terms and conditions with the exception of this
condition and the following terms and conditions of probation: Obey All Laws; and General
Probation Requirements, Quarterly Declarations, Abstain from the Use of alcohol and/or controlled
substances and Biological Fluid Testing.
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