
AGENDA ITEM 3 
STATE /\ND CONSUM ER S ERVICES AGENCY- Department ofC011.m111er Affair~ EDMUND G. BROWN, JR, Governor 

MEDICAL BOARD OF CALIFORNIA 

ENFORCEMENT COMMITTEE 

Courtyard by Marriot 
Golden C 

1782 Tribute Road 
Sacramento, CA 95815 

July 19, 2012 

MINUTES 

Members Absent: 
Gerrie Schipske, R.N_P., J.D. 

Staff Present: 
Eric erumen, Enforcement Manager 
Susan Cady,Enforcement Manager 
Ramona Carrasco,'Enforcement Manager 
Dianne Dobbs, Department of Consumer Affairs (DCA), Legal Counsel 
Teri Hunley, Business Services Manager 
Kimberly Kirchmeyer, Deputy Director 
Natalie Lowe, Licensing Manager 
Armando Melendez, Business Services Assistant 
Kelly Montalbano, E nforcement Analyst 
Valerie Moore, Enforcement Manager 
Sarah Peters, Enforcement Analyst 
Cynthia Robinson, Executive Assistant 
Letitia Robinson, Research Analyst 
Paulette Romero, Enforcement Manager 
Teresa Schaffer, Enforcement Analyst 
Sharlene Smith, Enforcement Analyst 
Laura Sweet, Deputy Chief of Enforcement 
Renee Threadgill, Chief of Enforcement 

Due to timing for invited guests to provide their presentations, the agenda items below are listed in the 
order they were presented. 

Agenda Item 1 Call to Order / Roll Call 
Dr. Low called the E nforcement Committee meeting to order on July 19, 2012, at 2:30 p.m. A quorum was 
present and notice had been sent to intereste_d.Parties. 

Members Present: 
Reginald Low, M.D_, Chair 
Dev GnanaDev, M_D. 
Sharon Levine, M.D_ 
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Danielle Turner, Enforcement Analyst 
Anna Vanderveen, Investigator 
Terrence Washington, Inspector 

Members of the Audience: 
Gloria Castro, Supervising Deputy Attorney General , Department of Justice (DOJ) 
Yvonne Choong, California Medical Association (CMA) 
Zennic Coughlin, Kaiser Permanente 
Julie D'Angelo Fellmeth, Center for Public Interest Law (CPIL) 
Vern Hines, Internal Audits Office 
Mia Perez, Deputy Attorney General 
Carlos Ramirez, Senior Assistant Attorney General 
Farzana Sheikh 
Rehan Sheikh 
Ryan Spencer 

Agenda Item 2 Public Comments on Items Not on the Agenda 

No public comment was offered. 

Agenda Item 3 Approval of Minutes from the May 3, 20U Meeting 

Dr. GnanaDev made a motion to approve the minutes from the May 3, 2012 meeting; s/Levine; motion 
carried. 

Agenda Item 4 Discussion ofAmended Accusations 

Dr. Low introduced Carlos Ramirez, Senior Assistant Attorney General and Gloria Castro, Supervising 
Deputy Attorney General, both from the Department of Justice, Health Quality Enforcement Section in Los 
Angeles. 

Ms. Castro presented a brief overview of the Administrative Procedure Act (AP A) from which the rules 
relating to administrative law are derived. The AP A regulates the conduct of formal administrative hearings
by Administrative Law Judges (ALls) and parties to the matters and it provides procedures by which the 
Board conducts its adjudicative proceeclings. The AP A affords licensees due process rights such as notice 
and opportunity to be heard, opportunity to rebut evidence, discovery rights, adjudicative function separate 
from the investigative, prosecutorial, and advocacy functions within the agency and written decisions based
on the administrative record at hearing. Hearings are initiated by the filing of an Accusation. An 
Accusation is defined as a written statement of charges which sets forth the acts or omissions for which the 
respondent is charged, so 1bat the respondent will be able to prepare a defense. It also specifies the statutes 
and rules which the respondent is alleged to have violated. An Amended Accusation may be fi led at any 
time before the submission of the matter for decision. 

Dr. Levine asked who was present at the prehearing conference. Ms. Castro stated, the respondent, his/her 
counsel, and the deputy attorney general. Addi tionally, the agency settlement contact is usually available 
by telephone. The prehearing settlement conference is held in front of an AU . 

Ms. Castro presented statistics regarding the number of accusations fi led and stated that out of 190 
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Accusations filed in fiscal year 2009/2010, 29 required a first amended accusation, and 8 of those 29 are 
still pending. Ms. Castro stated in fiscal year 2010/2011 229 accusations were filed and 25 of those were 
amended. 

Dr. GnanaDev wanted to know if something had been done between 2009 and 2010 to change the number 
of amended accusations. He stated that in looking at the numbers they seem lo have improved in one year. 
Ms. Castro stated every case is different and therefore the numbers vary from one year to the next. 

Ms. Castro then discussed two reasons for amendments, one, the testimony or evidence no longer supports 
a viable cause for discipline in the existing accusation; or two, the testimony or evidence supports an 
additional cause for discipline to be added to the existing Accusation. The Accusation is amended lo strike 
out the causes that are no longer viable or it is amended to include the causes with the new information. 

Ms. Castro further stated that when new causes for discipline are added, the hearings often get continued 
and this adds time to the case to allow the respondent to properly defend himself/herself. Sometimes the 
case settles when an offer is made and accepted. The amendment provis ions of the APA allow a 
respondent to have one accusation heard and settled at the same time by adding the new accusations to an 
existing Accusation. Ms. Castro also suggested that another reason why amendments at hearing may occur 
is that discovery provisions in the APA are not generous and are time consuming. The APA does not allow 
the taking of depositions. Business and Professions Code section 2334 requires a brief and concise 
statement about the defense expert testimony but not the respondent's expert testimony. Dr. GnanaDev 
wanted to know why the Board cannot get that information from the respondent's expert. Ms. Castro 
explained that there is a requirement to produce statements that are relevant to the case but there is no 
requirement that they must generate the expert eport and,because of that, the exchange does not happen. 

Ms. Castro concluded her presentation explaining that due process allows continuances so that respondents 
can adequately defend against new charges in an An:t,ended Accusation. Amended Accusations prevent the 
filing of multiple accusations and multiple hearings against the respondent allowing for more efficient 
resolution of matters. Lastly, Amended Accusations pare down or add charges where justice requires it. 

Dr. Low commented that this process is to make life fair for both sides; it is all in the interest of efficiency. 
The down side is that it makes the timel ine look bad. 

Dr. Low asked who could be a settlement arbitrator. Ms. Castro responded that the Office of 
Administrative Hearings (04,H) has a medical quality panel, consisting of different Al.Js who hear the 
cases at the OAH. Those Al.Js manage the prehearing settlement conferences, and on the same day as the 
prehearing conference there is a mandatory settlement conference, if it is a longer scheduled hearing. Any 
AU from the OAR can preside. Each side speaks with the judge separately and then both sides and the 
judge meet together and discuss the settlement and how the case can be resolved promptly. 

Dr. GnanaDev wanted to know how the Board could shorten the process and at the same time respect the 
due process of the respondent. Mr. Ramirez responded the biggest obstacle in getting cases lo hearing is 
the calendar of the opposing counsel. 

Agenda Item 5 Update on Expert Reviewer Training 

Laura Sweet presented an update on the Expert Reviewer training that was held at the UC Davis Medical 
Center, May 19, 2012. She stated the training was a huge success, with over 100 doctors attending. The 

2005 Evergreen Street, Sacramento, CA 95815-2389 (916) 263-2389 Fax (916) 263-2387 www.mhc.ca.gov 

8 

www.mhc.ca.gov


Enforcement Committee Meeting Minutes 
July 19, 2012 
Page 4 

s urveys of the training were overwhelmingly positi ve. Ms. Sweet commented that there are a few 
modifications to make to the training for the next session, which is ta rgeted to take place in February 2013 
in San Diego or Irvine. 

Ms . Sweet suggested that a possible solution to the experts' concern regarding lack of feedback was to 
incorporate into the training time for the reviewers lo prepare an expert opinion of a sample case provided 
to them and have a panel consisting of a Supervising Investigator, medical consultant and Supervising 
Deputy Attorney General provide individualized feedback regarding their written opinions. This can be 
accomplished by paring the course down to six hours, and then giving the experts addi tional hours of credit 
fo r preparing the opinion. Additionally, the enforcement program is looking for other ways to augment the 
one indiv idual who is currently handling the expert program in order to systematically provide feedback to 
our experts, including the s tatus of cases that have resulted in Accusations being filed. 

Agenda Item 6 Presentation on CCU Process and Goals 

Susan Cady presented an overview on the Central Complaint Unit (CCU) process and goals. Ms. Cady 
explained the s teps from receipt of the complaint through referral of the complaint to investigation. 

When a complaint is received, it is entered into the computer and an acknowledgement letter is sent to the 
complainant. The complaint is then referred to an anal yst who reviews the case to make sure the Board has 
jurisdiction. If it is a quality of care case the analyst requests an authorization for release of medical 
records from the patient and obtains medical records and a summary from the physician. The case is then 
sent out to an expert reviewer in the same specialty to determine if the treatment was within the s tandard of 
practice. If there is insufficient information to establish a -violation the case is closed. If there may be a 
deviation from the standard,of care, the case is referred-1o a district office for investigation. For non­
quality of care cases, which include sexual misconduct, the unlicensed practice of medicine, and physician 
impairment, these cases are sent straight to a district office for investigation. 

Ms. Cady stated staff have identified<where improvements can be made by excluding the upfront specialty 
review for certain case types and sending those cases directly to the district office. M s. Cady will provide 
specific recommendations at the next committee meeting. 

Agenda Item 7 Presentation on DCA - Risk Assessment Results 

Dr. Low introduced Vern Hines of the DCA Internal Audits Office who provided the results of a risk 
assessment survey of the CCU. 

The DCA commissioned Mr. Hines to determine if the Medical Board CCU is prio ri tiz ing and processing 
complaints in an efficient and effective manner. M r. Hines identified potential auditable risks in the CCU. 
One of the auditable risks is delay in processing approximately 12% of the cases . Part of the audit scope 
included steps and procedures to ascertain the cause for the delay and provide recommendations to reduce 
the delay. One of the delays identified was the implementation of Senate Bill 1950 that requires quality of 
care cases to be reviewed by a medical expert before referral to the field. Other areas of risk were 
complaint cases m ay not be adequately prioritized; cases may not be assigned in a timely fashion to a 
medical specialist; medical specialists may have the cases too long and CCU tracking reports are missing 
prioritization information. Some of the recommendations suggested by Mr. Hines regarding those areas of 
risk were: create a bette r prioritization system; explore the need for more medical specialists, revise the 
m edical specialist; due dates or increase follow ups to reduce medical specialis t delay; and, show the 
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urgency level of each case on the overdue report. 

Julie D'Angelo Fellmeth of the CPIL posed a question regarding the timelines and wanted to clarify that the 
Limeframe Mr. Hines spoke of was focused on CCU only and did not include time spent in the field. Mr. 
Hines explained that he did not go into the fi eld or assess the investigation side; much of the data that he 
looked at incorporated the CCU Limeframe and also how much time it was in the field. However, he 
focused only on improvements in the CCU. Ms. Fellmeth again questioned one of the presentation slides 
that said CCU+ field investigation, saying that Mr. Hines must have meant just CCU. Mr. Hines clarified 
that he meant the field too. He finished by saying that he had looked at all the cases that closed; even some 
that never went out to the field and that the 4 .3 months was an average of all 3,599 cases that were closed 
for that 6 month period. He noted that there were 416 cases that took a year or longer to process, and his 
focus was on the 416, where the medical consultant issue was identified. 

Dr. GnanaDev asked if the medical consultant reviewers reviewed the file with or without medical records. 

Ms. Threadgill responded that sometimes the case has records and sometimes it does not. Sometimes the 
case may just have a statement from the physician. She also noted that sexual misconduct cases would not 
go to a specialty reviewer but go straight to the field. 

Agenda Item 8 Update on Training for Administrative Law Judges (ALJ) 

Dr. Low presented an update on the June 22, 2012 AU training that the Board coordinated for ALJs who 
hear Board cases. Dr. Low stated the training topics included pain management/appropriate medication 
standards, chronic pain issues, new developments in medicine, and other subjects. Dr. Low commented 
that the training was particularly cost effective because it was accomplished through video conference and 
presenters were located throughout the state with the ALJ in their respective offices. Dr. Low stated that 
additional training opportunities are being developed, including training that would take place during lunch 
time, which will allow judges more time to attend hearings. 

Agenda Item 9 Update on Reconciliation of MBC and HQES Data 

Dr. Low stated that he met wit the Board and Health Quality Enforcement (HQE) staff on June 29, 2012 
to discuss the reconciliation of data and s tatistics. The group has been working hard to reconcile data. The 
Supervising Investigators and Supervjsing Deputy Attorneys General have been exchanging information 
monthly so the data comports. Ms. Cady and Ms. Castro have been working reconciling cases at the AG's 
office that remain unfiled. Lastly, the AG's office is working gathering data regarding elements of the 
vertical enforcement model to compare across the four regions of the state. 

Agenda Item 10 Discussion and Consideration of Enforcement Annual Report Format 

Kimberly Kirchmeyer presented background on the Enforcement Annual Report formal, where it came 
from and where it is now. Ms. Kirchmeyer explained that the enforcement section of the annual report is 
mainly driven by the information required to be reported pursuant to Business and Professions Code 
section 2313. The Board will make a change this year to the report by adding a column to the enforcement 
processing time frames , where the days will be converted to years in order for the public to have another 
way of examining the information. Ms. Kirchmeyer pointed out that the enforcement program report 
always begins with a narrative, usually written by the Chief of Enforcement, regarding what has happened 
in the last year and outlines any improvements or accomplishments that are noteworthy. Ms. 
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Kirchmeyer then briefed everyone on the entire report and solicited edits or changes that the Board might 
like to see made in the report. The Board will get back to Ms. .Kfrchmeyer by August 15 with comments or 
edits that could potentially be incorporated into the annual report. The annual report is available on the 
MBC Web site. 

Agenda Item 11 Overview of Investigative Process After Vertical Enforcement 

M s. Threadgill and Mr. Ramirez presented a process overview of the Vertical Enforcement and Prosecution 
Model (YEP). The principal element of the YEP includes an Investigator and a Deputy Attorney General 
(DAG) assigned to each case from investigation through the duration of the disciplinary matter. Mr. 
Ramirez explained the various roles of the team members and the law from which YEP is derived. 
Improved policies and procedures have had a significant effect on the VEP team, such as: strict deadlines 
on investigators and deputies; joint training of investigators and deputies; expedited review of subpoenas 
for medical record procurement; and, ongoing medical expert reviewer training. Since the inception of 
vertical enforcement, the time it takes to obtain an Interim Suspension Order decreased from an average of 
51 days in 2005 to an average of 30 days in the current year. Also, the number of Penal Code section 23 
orders has increased during each of the past three years to a total of 36. Both the Board and the AG's 
office have improved operational efficiencies that resulted in decreasing the number of days it takes to 
complete a complainant and subject physician interview, obtaining medical records with an authorization to 
release records, and obtaining medical records with a subpoena. The percentage of cases settled without 
hearing has increased and the number of Accusations withdrawn or dismissed has decreased. In conclusion, 
the consequence is improved public protection ancl improvements within both the investigation and 
prosecution stages. 

Dr. GnanaDev raised the question regarding the cost of VEP and whether or not it was appropriate for all 
cases. Ms Threadgill said this question is being addressed as part of an objective of the strategic plan and 
will be reported back to the committee at a later date. 

Dr. GnanaDev wanted to know how things could be improved and still cut costs. Mr. Ramirez answered 
that the sooner an Accusation can be evaluated through the medical consultant, the investigator and the 
attorney and the sooner a determination of that case is made, the more efficient the process will be. 

Dr. Low commented on the timeline inconsistency regarding the time allowed to fill record requests, as 
hospitals are allowed 30 days, and doctor's offices are allowed 15 days. Most hospitals have electronic 
records. Ms. Threadgill responded the law sets forth the timeframes allowed however, the Board will look 
at the laws to identify where there are opportunities to recommend changes in order to improve efficiency. 

Agenda Item 2 Update on SB l 00 Implementation - Outpatient Surgery Center Requirements 

Ms. Cady presented an update on the implementation of Senate Bill (SB) 100, regarding outpatient surgery 
settings. SB 100 requires the Board to maintain and publish a list of all accredited outpatient settings and 
provide information regarding the status of the setting's accreditation. These portions of the bill are being 
implemented by the Licensing Program. Ms. Cady provided a flow chart which explained how the Board 
will respond to complaints received regarding an outpatient surgery setting. The complaint will initially be 
reviewed by the Licensing Program to determine whether the setting is accredited. If the setting is 
accredited, the complaint will be referred to the accrediting agency for inspection. Once the inspection 
report is received in Licensing, the findings will be reviewed to determine if any deficiencies were 
identified in categories that relate to patient safety. Patient safety deficiencies will be referred to the CCU 
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to be initiated, and if necessary, referred for formal investigation. 

SB 100 also calls for the accrediting agency to inspect the setting no less often than once every three years. 
The inspection reports are to be provided to the Board and posted on the Web site for public viewing. 
When an accrediting agency identifies deficiencies during regular inspections or takes action against the 
setting to revoke, suspend or place the setting on probation, staff proposes that written notification be sent, 
by the accrediting agency, to any physician known to have privileges at the setting to advise them of the 
change in accreditation status. The physician can continue to perform procedures at the setting but cannot 
use a level of anesthesia which places the patient at risk for loss of life preserving protective reflexes. 

Finally, SB 100 also made outpatient surgery settings subject to the same adverse event report requirements 
that are currently in place for hospitals and other licensed health care facilities. Board staff met with 
representatives from the Department of Public Health (DPH) to discuss this new reporting requirement, as 
the law requires that the adverse event reports be filed with that department. Ms. Cady developed a 
reporting form to be used specifically by the surgery centers and is waiting for input from DPH before 
finalizing the reporting form. 

Dr. GnanaDev asked if the DPH and the Board were going to fo llow the same guidelines for accrediting 
outpatient cente rs. Ms. Cady explained that the agency regulating the surgery center depends on who owns 
the center. The Board's responsibility is to approve the accrediting agency and the accrediting agency will 
inspect and accredit the facility. 

Dr. GnanaDev also wanted to know if the accrediting agency had enough staff to evaluate within 24 hours 
of a complaint. Ms. Cady explained that part of the Board's responsibility is to evaluate the performance 
of the accrediting agency in responding to issues. There are two designations, either an immediate 
jeopardy which requires an 24 hour response or a more routine issue which requires a 30-day response. 
Therefore, Licensing will be monitoring the response periods as it has the authority for agency review. 

Natalie Lowe provided an update from the licensing standpoint and stated that the database has been 
released to the public and is on the Board Web site. The Web site will contain inspection reports soon. 
The Board's internal database is going to be tracking timeframes regarding the receipt of reports. The 
reports will cover the initial inspection, the follow up of corrective action plans and also the follow-up to 
determine that the corrective action plans have been completed. Licensing will be working closely with 
Enforcement to ensure that any reports received are shared by both units. Licensing will be tracking the 
timeframes internally. 

Agenda Item 13 Agenda Items for the October 25-26, 2012 Meeting in the San Diego Area 

No items were discussed. 

Agenda Item 14 Adjournment 

The meeting was adjourned at 4: 10 p.m. 

The full meeting can be viewed at www.mbc.ca.gov/board/meetings/ lndex.html 
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