AGENDA ITEM 29

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: January 23,2012
ATTENTION: Medical Board of California .
SUBJECT: Discussion and Consideration of Proposed Chiropractic
Regulations Related to the Use of Lasers and Comments
“Thereto
STAFF CONTACT: Kurt Heppler, Staff Counsel
STAFF RECOMMENDATION:

Staff recommends that the Executive Officer of the Board be authorized to comment on the
regulations proposed by the Board of Chiropractors Examiners and offer an amendment that
would clarify that chiropractors cannot use lasers for cosmetic procedures.

BACKGROUND:

The Board of Chiropractic Examiners (BCE) has recently proposed regulations that relate to the
use of lasers by chiropractors. The proposed regulations are attached to this report.

BCE contacted Medical Board staff and asked for a meeting regarding the Board’s position on
the proposed regulations. BCE and Board staff met and discussed the regulations, and Board
staff recommended that the regulations be revised to clarify that chiropractors could not use
lasers to perform cosmetic procedures on patients. The comments were memorialized in the
attached letter. After the dispatch of the letter, BCE asked for a definition of cosmetic
procedures, and those were provided.

At its January 20, 2012, BCE preliminarily considered the regulation and asked the Board for its
input. The Board testified that the revision was necessary to promote consumer protection. The
Board’s suggested revision was not adopted by BCE.

ANALYSIS:

A laser is a device that emits amplified light and may be used for a variety of tasks from
removing hair and tattoos as well as skin rejuvenation. The Board has also adopted a precedential
decision which provides that the penetration of skin by a laser necessary involves the practice of
medicine.

In recent years, the use of lasers and the persons that can appropriately use them has generated
considerable controversy, and generally the issue has been the level of physician supervision.
The Board has become aware of advertisements from chiropractors offering laser liposuction,
skin rejuvenation, and toenail fungus treatment.
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The Board is not persuaded that these types of treatments are properly within the scope of
practice for a chiropractor. As a laser may promote pain relief and muscle healing, it would not
seem in consistent with public policy to allow for a chiropractor to use lasers for those purposes.
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Board of Chiropractic Examiners
Proposed Regulatory Language for the Use of Lasers
California Code of Regulations, Title 16, Division 4, Article 1

§ 302.5. Use of Laser

(a) A duly licensed chiropractor and any person under their direct or indirect supervision, as
defined in section 312, shall:

(1) Not use any laser in the practice of chiropractic which has not been properly approved or
cleared by the United States Food and Drug Administration (FDA).

(2) Not market or advertise the use of a laser or use a laser for purposes other than
treatment consistent with section 302 and the product’s FDA approval or clearance.

(3) Follow the manufacturer’s specified guidelines for the safe use of laser.

(4) Comply with all state and federal laws governing the use of lasers in clinical settings.

(b) Nothing in this section shall be construed to authorize the use of a laser by a
chiropractor outside of the chiropractic scope of practice. This includes, but is not limited to,
laser ablation or surgical procedures, and laser treatment of allergies in cases where there
is a known risk of anaphylactic reaction to the individual being treated.

(c) Any violation of this section may constitute unprofessional conduct and the licensee shall
be subject to discipline by the Board.

NOTE: Authority cited: Sections 1000-4(b), 1000-4(e) and 1000-10(a), Business and
Professions Code (Chiropractic Initiative Act of California Stats. 1923 p. 1xxxviii).
Reference: Sections 1000-4(b) and 1000-10(a), Business and Professions Code
(Chiropractic Initiative Act of California Stats. 1923 p. 1xxxviii).
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STATE AND CONSUMER SERVICES AGENCY - Department of Consumer Affuirs . Edmund G. Brown, ;Ir., Governor

MEDICAL BOARD OF CALIFORNIA
Executive Office

January 18, 2012

L . Robert Puleo

i Board of Chiropractic Examiners

- 2525 Natomas Park Drive, Suite 260
Sacramento, CA 95833

Re: Proposal to Adopt Section 302.5 of the Chiropracﬁc, Regulations
Dear Mr. Puleo:

The Medlcal Board of California has rev1ewed the proposed Section 302.5 and recommends that -
it be modified to clearly prohibit use of lasers to perform cosmetic procedures Accordmgly, we
recommend the followmg mod1ﬁcat1ons to paragraph (b):

“Nothing in thls section shall be construed to authorize the use of a laser by a chiropractor -

i i * outside the chiropractic scope of practice. This includes, but is not limited to, laser ablation,
j ' . cosmetic procedures, surgical procedures and the laser treatment of allergies {n cases where there

is a known risk anaphylacnc reaction to the md1v1dual bemg treated.”

This would give clearer guidance to ch1ropractors and. the Board staff regardlng the appropnate
P use of lasers.

We trust the foregoing is useful. Please contact me if you have any questions.

Sincerely,”

Linda K. Whitney

x Executive Directef, Medical Board of California

2005 Evergfeen Street, Suite 1200, Sacramento, CA 95815-3831 (916) 263-2389 Fax (916) 263-2387 www.mbc.ca.gov
- N 152.4
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or other dfug, such that his or her ability to practice medicine compromises the safety of the public and his
or her patients. (Business & Professions Code §2280.)

Diversion Program: As noted in Chapter 36, section entitled " Assisting Physicians with Substance Abuse
.. or Mental Health Problems," the Medical Board has decided to shut down its in-house Diversion Program
as of June 30, 2008. -

Elective Cosmetic Surgery .

A physician may not perform elective cosmetic surgery procedure on a patient unless the patient has
received, within 30 days prior to the elective cosmetic surgery procedure, and confirmed as up-to-date on
the day of the procedure, an appropriate physical examination by, and wrltten clearance for the procedure

_ from, any of the following:

le The physman and sﬁrgeon who will begperforming the éurgery., €.

2. Another licensed physician and surgeon. .€€

3e A certified nurse practitioner, in accordance with a certified nurse practitioner's scope of practice,ee
unless limited by protocols or a delegation agreement.e¢

4.ee A licensed physician assistant, in accordance with a licensed phiician assistant's scope of -
practice, unless limited by protocols or a delegation agreement. . .

 Theephysical examination must include the taking of an appropriate medical history. An appropriate
. medical history and physical examination done on the day of the procedure shall be presumed to be in
compliance with the law -

"Electlve cosmetic surgery" for thegurposes of this law means an elective surgery that is performed to alter
or reshape normal structures of the body in order to 1mprove the patient's appearance, mcludmg, but note
limited to, liposuction and elective facial cosmetic surgery.

(Business & PrbfeséionsCode §2259.8.)eFor more information, see section entitled "Grounds for Medical .
Board- Discipline,"e inethisechapter,eandeChaptere3 5 esectioneentitled "SurgicenterseandeOther Outpatient
Facilities." =~ . - o :

Ethical Guidelines

Rhasicinntioulderrnlly also Pomaly itk fhecthigel, é‘%ﬁ%‘%ﬁ%8§§%?%ed8852é1%§%%ﬂ‘%a‘%“éﬂ?ﬂﬁ}e
Counc11 on Ethical andeJudicial Affairs, may be obtainedeby ordering the booklet entitled Code of
Medical Ethics Current Opinions and Annotations from: AmericaneMedicaleAssociation,eP.O.eBox
930876, Atlanta, GA, 31193-0876; (800) 262-3211 for members,&ax (312)e464-5600, orevisit the website
atehttps:/ /catalog.ama-assn.org/Catalog/home.jsp#.e Notwithstandinge thee ethicale mandates. ofe the
profession, unprofessxonaleconductethatewarrantsedlscxplmeebyethe Medicale Boardeisedefinedebyethe
Legislature in statute;e note bye principlese adoptede bye organizede medicale associationse ande societies.
See Thorburn v. Calgfo;ma Department of Corrections (1998)e 66e Cal.App.4th 1284,e 1290, 78
Cal.Rptr.2de 584 (unprofessionale conducteiseunderstoodebyereferenceetoethee qualificationseestablished
bye thee Statee ofeCalifornia for licensure as a physician, and the typeseof conduct thateLeglslatureennd
courts have defined aseggrounds forediscipline or loss ofethe professional hcense)
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