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Agenda Item 17 A.

AB 2699 (Bass, Chapter 270) Healing Arts: Licensure Exemption

This bill exempts all healing arts practitioners who are licensed and certified in other states from
California state licensure, for the purposes of providing voluntary health care services to uninsured and
underinsured Californians on a short-term basis. The services being provided must be part of a
sponsored event (which is limited to 10 days), and the event must be put on by an approved sponsored
entity. The health care practitioner must submit a request for authorization to practice without a license
on a form prescribed by each board and pay a fee determined by each board through regulation.

The practitioner must also provide each board a copy of his or her license in each state where the
individual is licensed, and each license must be in good standing. This bill will sunset on January 1,
2014. )

The Medical Board, along with all other healing arts boards, must do regulations in order to implement
this bill. The Department of Consumer Affairs (DCA) has drafted model regulations and a standardized
authorization form for all boards to use as a starting point. The text of these model regulatlons and the
draft authorization form 1s mcluded in your legislative packet.

The major elements of the model regulations are:

 Definitions of “comumunity-based organization” and out-of-state practitioner”.

¢ Sponsoring entity registration and recordkeeping requirements.

e Out-of-state practitioner authorization to participate in a sponsored event. In this Section, the -
Medical Board will need to input additional 111f01mat1on in the model regulations to require the
following:

o The plocessmg fee for the request for authorization to practice.
© Staff proposes to cover basic review and processing.

o Any additional educational and experience requirements that should be mcluded. Staﬁ’
proposes to require that physicians must have graduated from a Meédical Board .
recognized school, and must have nothing on the DOJ record that would otherwise
disqualify them from licensure. The bill already requires the chense to be in good
standing in other states where the physician is licensed.

o Staff proposes to require participating physicians to post or notify consumers receiving
care that complaints about quality of care should be made to Medical Board.

o Any additional criteria for reasons to deny a request for authorization to participate.

e Termination of authorization and appeal.

Time Line for Regulations . :

In order for these regulations to have a hearing date at the next board meeting on May 6, 2011 , they will
need to be submitted to the Office of Administrative Law by March 1, 2011; published and maﬂed out
by March 11, 2011; and the public comment period would then close on April 25, 2011. Staff will work
on drafting the regulations to meet these deadlines.

Staff requests authorization to move forward with setting the model regulations for'hearing with
those items identified and approved by the Board included in these regulations so they can be set
in May. Alter natively, the Board could request more staff development and these regulations
could be takento the Board for approval in May to be set for hearing in July.



[Board Name]

Proposed Regulations

“Article X
Sponsored Free Health Care Events—-Requ:rements for Exemption.

]1. Deflnltlons
Forthe purposes of sectlon 901 of the Code

(a) “Commumty—based organlzatlon means a public or private-nonprofit
organization that is representative of a community or a significant segment of a
community, and is engaged in meeting human -educational, environmental, or
public: safety Commumty needs :

(b) “Out-of-state practitioner” means a person who is not licensed in
California to engage in the practice of but who holds a current valid
. license or certificate in good standlng in another state, district, or territory of the -
United States to practlce :

VNOTE Authorlty cited: Busmess and Protess10ns Code §§  , 901.
Reference: Business and Professions Code § S01.

§2. Sponsoring Entity Reg»ist»ration and Recordkeeping
Requirements.

(a) Redistration. A sponsoring entity that wishes to provide, or arrange for
* ‘the provision of, health care services at a.sponsored event under section 901 of
the code shall register with the board not later than 90 calendar days prior to the
date on which the sponsored event is scheduled to begin. A sponsoring entity
shall register with the board by submitting to the.board a completed Form 901-A
(xx/xxxx), which is hereby incorporated by reference. .

(b) Determination of Completeness of Form. The board may, by
resolution, delegate to the [ldentify unit] in the Department of Consumer Affairs
the authority to receive and process Form 901-A on behalf of the board. The
board or its delegatee shall inform the sponsoring entity within 15 calendar days
of receipt of Form 901-A in writing that the form is either complete and the
sponsoring entity is registered.or that the form is deficient and what specific
information or documentation is required to complete the form and be registered.
The board or its delegatee shall reject the registration if all of the identified

Draft— 12/7/10 ' 1.



deficiencies have not been corrected at least 30 days prior to the
commencement of the sponsored event.

(c) Recordkeeping Requirements. Regardless of where it is located, a
sponsoring entity shall maintain at a physical location in California a copy of all
records required by section 901 as well as a copy of the authorization for
participation issued by the board to an out-of-state practitioner. The sponsoring
entity shall maintain these records for a period of at least five years after the date
on which a sponsored event ended. The records may be maintained in either
paper or electronic form. The sponsoring entity shall notify the board at the time
of registration as to the form in which it will maintain the records. In addition, the
sponsoring entity shall keep a copy of all records required by section 901(g) of
the code at the physical location of the sponsored event until that event has
ended. These records shall be available for inspection and copying during the
operating hours of the sponsored event upon request of any representative of the
board.

(d) Requirement for Prior Board Approval of Qut-of-State Practitioner. A
sponsoring entity shall not permit an out-of-state practitioner to participate in a
sponsored event unless and until the sponsoring entity has received written
approval from the board.

(e) Report. Within 15 calendar days after a sponsored event has
concluded, the sponsoring entity shall file a report with the board summarizing
the details of the sponsored event. This report may be in a form of the
sponsoring entity’s choosing, but shall inciude, at a minimum, the following
information: '

(1) The date(s) of.the sponsored event;
(2) The location(s) of the sponsored e\)ent;

(3) The type(s) and general description of all health care services provided
at the sponsored event; and

(4) Alist of each out-of-state practitioner granted authorization pursuant
to this article who participated in the sponsored event, along with the license
number of that practitioner.

NOTE: Authority cited: Business and Professions Code §§ , 901.
Reference: Business and Professions Code § 901.

§3. Out-of-State Practitioner Authorization to Participate in
Sponsored Event

Draft — 12/7/10 2.



(a) Reguest for Authorization to Participate. An out-of-state practitioner

' (“applicant”) may request authorization from the board to participate in a

sponsored event and provide such health care services at the sponsored event
as would be permitted if the applicant were. licensed by the board to provide
those services. An applicant shall request authorization by submitting to the
board a-completed Form 901-B (xx/xxxx), which is-hereby incorporated by
reference, accompanied by a non=refundable processing fee of $ . The
applicant shall also furnish either a full set of fingerprints or submit a Live Scan
inquiry to establish the identity of the applicant and to permit the board to conduct
a criminal history record check.

(b) Response-to Request for Authorization to Participate. Within 20
calendar days of receiving a completed request for authorization,- the board shall
notify the sponsoring entity whether that request is approved or denied.

‘(C) Denial of'Request for Autharization to Participate.

(1) The board shall deny a request for authorization to partici’pate if:

(A) The submitted 'Form 901-B is incomplete and 'the'applioant
has not responded within7 calendar days to the board’s request for
additional information.

[(B) The applicant has not met the following educational and
experience requirements: -

[) L
(”) *k%k
(C) ***]

(D) The applicant has failed to comply with a requirement of
this article or has committed any act that would constitute grounds
for denial of an application for licensure by the board.

(E) The applicant does not possess a current valid license in
good standing. The term “good standing” means the applicant:
(i) Has not been charged with an offense for any act
-substantially related to the practice for which the applicant is
licensed by any public agency; -
(il) Has not entered into any consent agreement or
been subject to an administrative decision that contains conditions
placed upon the applicant’s professional conduct or pracfice,
including any voluntary surrender of license;
(iif) Has not been the subject of an adverse judgment
resulting from the practice for which the applicant is licensed that

Draft — 12/7/10 3.



the board determines constitutes evidence of a pattern or
negligence or incompetence.

(2) The board may deny a request for authorization to participate if:

(A) The request is received less than 20 calendars days before the
date on which the sponsored event will begin.

(B) The applicant has been previously denied a request for
authorization by the board to participate in a sponsored event.

(C) The applicant has previously had an authorization to participate
in a sponsored event terminated by the board.

(D) The applicant has participated in [insert a number here] or
more sponsored events during the 12 month period immediately preceding
the current application.

(E) ]

(d) Appeal of Denial. An applicant requesting authorization to participate
in a sponsored event may appeal the denial of such request by following the
procedures set forth in section 4. '

NOTE: Authority cited: Business and Professions Code §§144, , 901.
Reference: Business and Professions Code § 901

§4. Termination of Authorization and Appeal.
(a) Grounds for Termination. The Board may terminate an out-of-state

practitioner's authorization o participate in a sponsored event for any of the
following reasons: -

(1) The out-of-state practitioner has failed to comply with any applicable
provision of this article, or any applicable practice requirement or regulation of
the board.

(2) The out-of-state practitioner has committed an act that would constitute
grounds for discipline if done by a licensee of the board.

(3) The board has received a credible complaint indicating that the out-of-

state practitioner is'unfit fo practice at the sponsored event or has otherwise
endangered consumers of the practitioner’s services.

Draft — 12/7/10 4.



(b) Notice of Termination. The board shall provide both the sponsoring
entity and the out-of-state practitioner with a written notice of the termination,
including the basis for the termination. If the written notice is provided during a
sponsored event, the board may provide the notice to any representative of the
sponsored event on the premises of the event.

(c) Conseguences of Termination. An out-of-state practitioner shall
immediately cease his or her participation in a sponsored event upon receipt of
the written notice of termination.

Termination of authority to participate in a sponsored event shall be
deemed a disciplinary measure reportable to the national practitioner data banks.
In addition, the board shall provide a copy of the written notice of termination to
the licensing authority of each jurisdiction in which the out-of-state practitioner is

licensed.

(d) Appeal of Termination. An out-of-state practitioner may appeal the

board’s decision to terminate an authorization in the manner provided by section

. 801(j)(2) of the code. The request for an appeal shall be considered a request

for an informal hearing under the Administrative Procedure Act.

(e) Informal Conference Option.. in addition to requesting a hearing, the
out-of-state practitioner may request an informal conference with the executive
officer regarding the reasons for the termination of authorization to participate.
The executive officer shall, within 30 days from receipt of the request, hold an
informal conference with the out-of-state practitioner. At the conclusion of the
informal conference, the executive officer may affirm or dismiss the termination of
authorization to participate. The executive officer shall state in writing the
reasons for his or her action and mail a copy of his or her findings and decision to
the out-of-state practitioner within ten days from the date of the informal
conference. The out-of-state practitioner does not waive his or her request for a
hearing to contest a termination of authorization by requesting an informal
conference. If the termination is dismissed after the informal conference, the
request for a hearing shall be deemed to be withdrawn.

NOTE: Authority cited: Business and Professions Code §§ , 901.
Reference: Business and Professions Code § 901.

Draft — 12/7/10 5.
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REQUEST FOR AUTHORIZATION TO PRACTICE WITHOUT A LICENSE AT A
REGISTERED FREE HEALTH CARE EVENT

In accordance with California Business and Professions Code Section 901 any
[profession] licensed/cCertified and in good standing in another state, district, or territory
in the United States may request authorization from the [board/committee name]
(Board) to participate in a free health care event offered by a sponsoring entity, '
registered with the Board pursuant to Section 901, for a period not to exceed ten (10)
days. ,,

LPART 1 - APPLICATION INSTRUCTIONS

An application must be complete and must b

o A processing fee of § , made
o A copy of each valid and Current license ficate authorizing the

issued by one of the

L certificate to practice.
juired to be submitted with
‘mation, educational records,

° [Boards shall llst h
the application
letter(s) of refe

g lnformatnon the board will contact you directly, but
f requests will be provided directly to the sponsering
sponsibility to maintain contact-with the sponsoring entity.

entity. Itis the pplicant

[PART 2 - NAME AND CONTACT INFORMATION

1. Applicant Name:

First Middle Last

2. Social Security Number: - - Date of Birth:

901-B (xx/xxxx)



3. Applicant’s Contact Information:

Address Line 1

Phone

Address Line 2

Alternate Phone

City, State, Zip

4. Applicant's Employer :

E-mail address

Employer’s Contact Information:

Address Line 1

Phone

Address Line 2

Facsimile

City, State, Zip

E-mail'address (if available) . -7

P.ART 3 — LICENSURE INFORMATI!

No cipate as an out-of-state practitioner in the
Yes te, and registration authorizing you to

sionj in the followmg table. If there are
State/

Jurisdiction

License Nﬁmber Expiration Date

“Issuing Agency/Authority

901-B (xx/xxxX)




2. Have you ever had a license or certification to practice [profession] revoked or

suspended?
___Yes ___No
3. Have you ever been subject to any disciplinary action or proceeding by a licensing
body?
Yes No

4. Have you ever allowed any license or certification to practi p‘fofessibn] to cancel or
to remain in expired status without renewal?

__Yes ___No

5. If you answered “Yes” to any of questions 2-3, p

‘ ~ ch-additional -
page(s) if necessary):. 5

Il

[ PART 4 — SPONSORED EVENT

sting the free healthcare

4. Dafe(-g‘ & Iocation(s) applicantwill be performing healthoéf.e'svervioes-(if different):

5. Please spevcify‘th ‘healthcare services you intend to prov‘ide‘:’

6. Name and phone numbér of contact person with s-ponéorihg entity:

901-B (xx/xxxx)



[ PART 5 — ACKNOWLEDGMENT/CERTIFICATION

|, the undersigned, declare under penalty of perjury under the laws of the State of
California and acknowledge that:

| have not committed any act or been convicted of a crime constituting grounds
for denial of licensure by the board.

| am in good standing with the licensing authority or auth
in which | hold licensure and/or certification to practic

ities of all jurisdictions
fession).

| will comply with all applicable practice requirementsirequired of licensed

[profession]s and all'regulations of the Board.

| will only
ithin the scope

Practice of a regulated
authorlzatlon may:; subji

dministrative, civil and/or criminal

T Board may notn‘y the licensing authority of my home jurisdiction and/or other
approprlate law enforcement authorities of any potential grounds for discipline
assocrated with my: partlcrpa’uon in the sponsored event.

All mformatlon provrded by me in this application is true and complete to the best:
of my- knowledge By submrttlng this applroatlon and srgmng below, | am granting
investigation pertammg to the information | have provided as the board deems
necessary.

Signature Date

Name Printed:

901-B (xx/xxxx)


https://cc;{Q.jp
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il

Medical Board Legislative Proposals

1. Language proposes to require physicians to attend scheduled physician interviews with
the Board and to consider non-compliance unprofessional conduct.
Reason: Similar and consistent with the State Bar of California requirements for
attorneys and requirements for licensees of other healing arts boards, this proposal
would require physicians to cooperate with the Medical Board, which will
expedite the closure of cases.
Pro: :
e Will help to expedite the closure of cases and no longer require the
Medical Board to subpoena physicians who do not cooperate, which adds
time to the cases. '
Con:
- Will impose a new legal requirement on physicians.

Background: Over the last three years, 338 subpoenas have been issued for the purpose of
requiring a subject physician to appear at a physician interview with the Medical Board. This
has related in case delays anywhere from 60 days, to over a year. This issue was noted in the
Final Report done by the Medical Board of California’s Enforcement Monitor, released
November 1, 2005.

Further, many other healing arts boards are in the process of putting this requirement in
regulations. Refusal of some health care practitioners to cooperate with an investigation of the
Board is a significant factor preventing the timely completion of investigations. The Medical
Board believes that the enactment of a statutory requirement in California would significantly
reduce the delays that result of a practitioner's failure to cooperate during a board's investigation.

- 2. Language proposes to automatically temporarily suspend a physician and surgeon’s
certificate when a physician is incarcerated after a misdemeanor conviction during the
period of incarceration.

Reason: Incarcerated physicians should not be treating or prescribing to patients,
including other inmates.
Pro: _

e This proposal would prohibit incarcerated physicians from treating and
prescribing to patients, including other inmates. There is a similar
provision for felony incarceration (B&P Code Section 2236.1).

Con: : .

e Incarcerated physicians would not be allowed to prescribe to patients,

even those that were patients before the time of incarceration.

Background: There have been cases where physicians incarcerated for a misdemeanor have
continued to practice while incarcerated, including prescribing for fellow inmates. This
proposed legislative change will prevent this from happening in the future.




Agenda Item 17 B. ii

The following is a new legislative proposal staff would like to develop for 2011 Legislation.

-Authorize staff to seek legislation to allow the Medical Board to continue to utilize expert
. TeViewers-as 1S curr ently be111g done, without going through formal contract111g process in
| o : o1del to ut111ze the ser, vices of each expert 1ev1ewe1

Backg ound :
The Department of Consumer Affairs (D CA) 1ssued a memo on Novembe1 10, 2010,
which stated that all healing arts boards must enter into a formal consulting services

- contract with each consultant (reviewer) they use to provide an opinion in an enforcement
matter (from the initial review through testifying at a hearing). The memo further stated
that each board would need to go through the required contracting process for each
reviewer utilized. Ata meeting held on this matter, DCA stated that it Would take a
1n1m111um of 60 days to geteach contr act processed

The Board a].ready has the- authonty to hire consultants and contraot w1th TEVIEWETS, but
the state has determined that the way 1t allowed DCA to contract mdividually with
reviewers d1d not meet the letter of the contl acting codes in the Public Contract Code

Issues - : : :
- The Board 1efe1-red appr oxunately 2,900 cases to reviewers per forming the initial or tnage .
review to determine the need to move the case forward for mvestigation. It utilized 281

- expert reviewers in one quarter to review completed investigations, which translates to'
457 cases. Unde1 the new DCA policy, the Board would be reqmred to go through the

© contracting process for each reviewer, even if the reviewer only reviews one case. The

* contract would need to be approved before the Board can utilize the reviéwer’s services

. and the Board would have to encumber the funding for the reviewer once the co11t1 act 1s

: 'app1 oved (agam before the reviewer’s services are utilized).

Going through-the formal contracting process in order to utilize a reviewer would create
-an enormous backlog for both DCA and the Board and would sigtuﬁcantly impact the
~time required to complete the initial review and investigate complaints filed with the

-Board. -In addition, this would severely limit the Board’s ability to take disciplinary
‘actions against physicians and result in tremendous case delays. This could mean cases
' Would be lost due to the statute of limitations expulng

Staff 7‘860771771671dS that a motion be made 10 authorize staff go forward with this proposal and
seel legislation to exempt expert reviewer utilization from the formal contracting process. ..
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, SUBJECT 1CONTRAC IS FOR SUBJECT MATTER EXPERT CONSULTANTS

- Pur_bose This memorandum announces bhanges to existing processes

related to acquiring the services of a Subject Matter Expert
Consultant (Exper’t Consultant)

Definition An Expert Consultant is'defined-as an‘individual, business firm, or.
corporation Whose services are retamed for any one of the followmg
services: :

o Provide an ex pert oplnlon in an enforcement matter from the
~ initial review through testifying at a hearing;

o Evaluate applications for applicant licensure; .
e Evaluate curriculum content and other requirements for
school or program approval;

® ,_Develop (but not proctor) professmnal hcensmg exams.

New requirement Al Expert Consultants shall enter into a formal consulting services
contract that will follow all gundelmes procedures and rules
govemed by the:

° 'State Contracﬁng Manual (SCM) and
= the California Public Confract Code.

This change may impact the time required for boards, bureaus, and
programs to secure Expert Consultant services through the rﬂqwred
contracting process.

Expert Consultant
Page 1 of 7
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Transition

Questions

Attach-mehf 1,

Expert
Consultant-
Authority

Expert Consultant
Page 2 of 7

The DCA recognizes this potential impact.

To facilitate this transition, the Business Services Office will
schedule a meeting with your office to better understand your-Expert
Consultant processes and business requirements. The Business
Services Office will use the information gathered at the meeting to
prioritize and develop a rollout plan for each board.

The rollout plan will allow the boards, bureaus, and programs to
plan, adjust resources to adhere to these changes and mmlmlze the

~ impact to your licensing and enforcement efforts.

If you have any questions, 'please contact:

Mike Melliza, Contract Operations Manager
Department of Consumer Affairs

- Business Services Office- Non-IT Contracts Unit

Email: michael.melliza@dca.ca.gov

" Phone: (916) 574-7292

- Public Contract Code Sections 10335.5, 10340, 10371, 10410,
- 10411; Government Code Sectlon 19130 19131; State Contractmg

Manual Chapter 7.10
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Attachment 1
Expert Consultant Authority

AUTHORITY PERTAINING TO CONTRACTING FOR CONSULTING SERVICES
CONTRACTS

. The following sections of California law require state agencies to meet certain conditions
before entering into a consulting services contract, also referred to as a personal services
contract. These sections of law also contain .exemptions to these requirements-that may or
may not apply to all consulting services contracts executed by DCA. Also, some boards
have exemptions from these requirements in their practice acts.

Public Contract Code section 10335.5

(a) “Consulting services Contract as used in this article, means services that do all of the of the
following:

" (1) Are ofan adv1sory nature.

(2). Provide a recommended course of action or personal expertise.

(3) Have an end product that is basically a transmittal of information either wntten or verbal

* and that is related to the governmental functions of sLate agency admlnlstratlon and management

and program management or innovation.

(4) Are obtained by’ awarding a oontraot a grant or any other payment of funds for services
of the above type. :

(5) The product may include anythlng from answers to spec:lﬂc guestions to deS|gn of a
system or plan, and includes workshops, semiinars, retreats, and’ conterences for which paid
expertise is retained by contract.

(b) -“Consulting services contract” does not |nclude any of the followmg
(1) Contracts between a state agency and the federal government.
. (2) Contracts with-local agencies,.as defined in-Section2211 ofithe Revenue and Taxatlon
Code, to subvene federal funds for which no matching state funds are required.
- (c) The following consultant services contracts are exempt from the advertising and
bidding requirements of this article: :

(1) Contract that are temporary or time-fimited appointmentsto a nontestlng civil service
classification for the purpose of meeting a time-limited employment need. Selection and
compensation for these appointments shall be-made in accordance with state civil service
requirements. Payment under a consulting service contract may be on the basis of each hour or
day devoted to the task or in one lump sum for the end product.

4 (2) Contracts that can only be performed by a public entity as defined in subdlvxsmn (b) of
Section 605 of the Unemployment Insurance Code.

(3) Contracts solely for the purpose of obtaining expert witnesses for litigation.

(4) Contract for legal defense, legal advice, or legal services.

(5) Contracts in an amount of less than five thousand dollars ($5,000).

(6) Contracts entered into pursuant to Section 14838.5 of the Government Code. (Emphasis

added.)

Expert Consultant
Page 3 of 7
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Public Contract Code section 10340

(a) Except as provided by subdivision (b), state agencies shall secure at least three competitive
bids or proposals for each contract..
(b) Three competitive bids or proposals are-not required in any of the following cases:

Kk

(7) Contracts for the development, maintenance, administration, or use of licensing or
proficiency testing examinations. (Emphasis added.)

Kk

Public Contract Code 10371

The following provisions shall apply to all consulting services contracts:

(a) Each state agency shall, regardless of the fiscal amount involved, use available private
resource only when the quality of work of private resources is of at least equal quality compared
with the state agency operated resources.

(b) Any state agency that enters into or expects to enter into more than one consulting services

_ contract with the same individual, business firm, or corporatlon within a 12-month period for an

aggregate amount of twelve thousand five hundred dollars ($12,500) or more, shall notify, in

~writing, the department and shall have each contract that exceeds an aggregate amount of twelve
- thousand five hundred dotlars ($12,500) approved by the department. {
~ “(c) Each state agency shall, prior to signing a consulting services contract totallng five thousand
~ dollars ($5,000) or more, prepare a detailed criteria and a mandatory progress schedule for the

performance of the contract and shall require each selected contractor to prowde a detailed
analysis of the costs of performing the contract.

(d) Except in an emergency, no consulting services contract shall be commenced pI‘lOF to formal
approval by the department or, if the department's approval is not. otherwise required, by the
director of the state agency. No payments for any consulting services contract shall be made
prior to this approval of the award.

For purposes of this subdivision an “emergency” means an instance, as determined by the

“department, where the use of contracted services appeared to be reasonably necessary but time

did not permit the obtaining of prior formal approval of the contract.

k¥kk
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Government Code section 19130
’ BN
The purpose of this article is to establish standards for the use of personal services contracts.

(a) Personal services contracting is permissible to achieve cost savings when all the following

conditions are met:

*ERK

(b) Personal services contracting also shall be permissible when any of the following

conditions can be met:

FRK

(3) The services Coﬁtraéted. are. not available within cjvil service, cannot be performed
satisfactorily by civil service erﬁployees, or are of such a h.ighly speoi-ali.zed or technical nature that
_-t'he necessary expert knowlédge, e'x'perieno'e', and ability.are not avail.able through the civil service
.systeml. |

Kk

(5) The legisiative, .a-dminié’trative, or l‘egaitg;oals and purpbses cannot-be a‘co‘omplished‘
“through the utilization of persons selected puréuant.to thé ‘r"é.gulkar oivil,gervice system; Cc:)ht-ra_cts
are permissible under th:i‘\s‘:'c:rivterion to protect against a Conﬂiof of interest or to insure independent
and unbiased findings in cases where there is a clear need for a differenf, outside perspective.

-These contracts shall include, but not be limited to, obtaining expert witnesses in litigation.

Kk

(10) The services are of such an urgent, temporary, or occasional nature that the delay
incumbent in their implementation under civil service would frustrate their very purpose.

(Emphasis added)

Expert Consultant
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Government Code section 19131

Any state agency proposing to execute a contract pursuant to subdivision (a) of
Section 18130 shall notify the State Personnel Board of its intention. All organizations that
represent state employees who perform the type of work to be contracted, and any person or
organization which has filed with the board a request for notice, shall be contacted immediately by
the State Personnel Board upon receipt of this notice so that they may be given a reasonable
opportunity. to comment on the proposed contract. Departments or agencies submitting proposed
contracts shall retain and provide all data and other information relevant to the contracts and
. necessary for a specific application of the standards set forth in subdivision (a) of Section 19130.
Any employee organization may request, within 10 days notification, the State Personnel Board to
review any contract proposed or executed pursuant to subdivision (a) of Section 19130. The
review shall be conducted in accordance with subdivision (b) of Section 10337 of the Public
Contract Code. Upon such a request, the State Personnel Board shall review the contract for
compliance with the standards specified in subdivision (a) of Section 19130. (Emphasis added.)

AUTHORITY PERTAINING TO PROHIBITIONS AGAINST CONTRACTING WITH CURRENT
OR FORMER STATE EMPLOYEES INCLUDING THOSE EXEMPT FROM CIVIL SERVICE

| Public Confract dee section 10410

The Public Contract Code (PCC) mandates that “no officer or employee in the state civil service
shall contract on his or her own individual behalf as an independent contractor with any state
agency to provide services or goods.” '

Public Contract Code section-10411

The PCC also requires an employee to wait a period of twelve months before he or she contracts
with his or her prior employer. Specifically, PCC 10411 forbids a former state employee, for a
“period of 12 months foliowing the date of his or her retirement, dismissal, or separation from state
service, no person employed under state civil service or otherwise appointed to serve in state
government may enter into a contract with any state agency, if he or she was employed by that
state agency in a policymaking position in the same general subject area as the proposed contract
within the 12-month period prior to his or her retirement, dismissal, or separation.”

Expert Consultant
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State Contracting Manual, Ch. 7.10

A. Current State Employees (PCC § 10410)

1. No officer or employee shall engage in any employment, activity, or enterprise ffom which -
the officer or employee receives compensation or has a financial interest and which is sponsored

or funded by any state agency unless the employment, activity, or enterprise is required as a

condition of regular state employment.

2. No officer or employee shall contract on that person’s own behalf as an independent contractor,

with any state agency to provide goods or services.
B. Former State Emp/oyees (PCC § 10411)

1. For the two-year period from the date of leaving state employment, no former state officer or

employee may enter into a contract in which that person was engaged in any of the negotiations,

transactions, planning, arrangements, or any part' of the decision—making process relevant to the

contract while employed in any capacity by any state agency.

2. For the twelve-month perjod from the date Qf leaving sfate employment, no former state
officer or emp]oyeé may enter into a contract with any state agency if that person was employed
by that state agency in a policy—rﬁaking position in the same general subject area as the proposed
contract within the twelve-month period prior to that person ieaving state service. This does not
apply to contracts with former employees as an expert witness, or continuation of attorney

services the former employee was involved with prior to leaving state service.

Expert Consultant
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS .
Bill Number: SB 100
~ Author: . Price .
-Bill Date: o January 11,2011, introduced
Subject: ' Healing Arts '

Spousor: Author

STATUS OF BILL:
This bill has just been introduced.

DESCRIPTION OF CURRENT LEGISLATION: v

This bill covers a variety of subjects. This bill will allow outpatient settings to be licensed
by the, California Department of Public Health (CDPH) or accredited by an accreditation
agency approved by the Medical Board of California (the Board). This bill also coritains
new requirements for outpatient setting accreditation and licensing and for information. -
sharing between CDPH and the Board. In addition, this bill includes requirements on the
' supervision of laser and intense pulse laser device procedures, advertising, and dlsclosmg

- outp atient setting information to the pubhc :

- ANALYSIS:

This bill makes some significant changes to sections of the Busmess and Professions
- (B&P) Code and the Health and Safety (H&S) Code that may benefit the public.

4» This. bill states the. intent of the LeO'leatLue to:
e Clarify Capen v. Shewry (2007) and give sur cchal chmcs w1th any pe1 centage of
- - physician ownership the.option to be 11censed by the Cahfomla Depaftment of
" Public Health (CDPH).

e Continue to give physicians the option to.obtain heensme through CDPH, or
accreditation through an accreditation agency approved by the Mechcal Board of
California (the Board). ,

. e Provide appropriate oversight by CDPH and allow corrective action to be taken -
. against any outpatient setting if there is reason to believe that there may be a risk to
... patient safety, in order to ensure patient protection.
e Deem an outpat1e11t settmc that'1s acer edlted to be 11censed by CDPH

Amends B&P Code sectlon 631
- This section requires, effective January 1, 2011, advertlsmc to include the hcense :
designation following the licensee’s name:

e  Chiropractors -“DC”

o Dentists - “DDS” or “DMD”

e Physicians - “MD” or “DO”, as appropriate;
e Podiatrists — “DPM”




o Registered Nurses — “RN”

o Vocational Nurses — “LVN”
e Psychologists — “Ph.D.”

e Optometrists — “OD”

o Physician Assistants — “PA”
‘o Naturopathic doctor — “ND”

This bill also defines advertising as virtually any promotional communications, including

“direct mail, television, radio, motion picture, newspaper, book, Internet, or any other form

of communication. It does not include insurance provider directories, billing statements, or
appointment reminders.

Amends B&P Code section 2023.5:
This section would require that the Board adopt regulations on or before January 1, 2013,
regarding the “appropriate level of physician availability”” needed within clinics or other
settings, for use of prescriptive lasers or intense pulse light devices for elective cosmetic
procedures.

The Board and the Board of Reglsteled Nursing held three public forums to study
this subject as mandated by B&P Code section 2023.5 (added to statutes by SB 1423;
Figueroa, Chap 873, Statutes of 2006). As a result of that study, it was determined that
current law and 1egulat1ons were sufficient related to supervision --- it was lack of
enforcement that was contributing to the problems occurring in the use of lasers and IPL
devices, among other cosmetic procedures. These forums did not address physician
availability. '

Adds B&P Code section 2027.5:
This new section requires the Board to post on its Web site a comp1ehens1ve fact sheet on
cosmetic surgery, which must include a- comprehenswe list of questions for patients to ask
their physician regarding cosmetic surgery.

This will enhance consumer awareness and protection.

“Amends H&S Code section 1204:

This section adds to the definition of “surgical clinic” that it includes a surgical clinic
owned in whole or in part by a physician.

This will clarify the Caperi decision and allow CDPH to license physician owned
surgical clinics.

" Adds H&S Code section 1204.6:

This section allows CDPH, until regulations.are developed for the licensing standards for
surgical clinics, to use the federal conditions of coverage as the basis for hcensme for
surgical clinics. -

- This will allow the bill to be implemented now; there will be no delay in
implementation due to development of regulations.



Adds H&S Code section 1204.7: ,

This section states that an outpatient setting that is accredited by an accreditation agency
approved by the Board, is deemed to be licensed by CDPH, and requires the outpatient
setting to pay an annual licensing fee to CDPH. This section also requires CDPH to notify
the Board-of any action taken against an outpatient setting. This section also requires any
outpatient setting whose license is revoked or suspended by CDPH, to also have their
accreditation be void.

This allows for regulation of outpthm' settings by both the accreditation agency
and CDPH, which will help to ensure patient protection. However, this could be costly for
the outpatient settinig, as they will be required to pay fees to the accreditation agency and
CDPH.

Adds H&S Code section 1204.8:
This section makes outpatient settings subject to adverse event reporting requirements and
associated penalties.

This will help to ensure public protection.

Amends H&S Code section 1248:

This section adds in vitro fertilization facilities or other assisted reproducuon technology
services to the definition of “Outpatient setting.” This section also clarifies that any
references to Division of Licensing are deemed to refer to the Medical Board.

Amends H&S Code section 1248.15:
This section makes technical changes and adds the requirement for accreditation agencies
that they not only require of the settings emergency plans for outpatient settings, but also
require the inclusion-of standardized procedures and protocols to be followed in the event
of emergencies or complications that place patients at risk of injury or harm.

This language has been added to address concerns that detailed procedures were not
in place at these settings. This section also allows the Board to:adopt standards for
outpatient settings that offer in vitro fertilization or assisted reproduction technology.
Facilities providing these services would be required to meet accreditation standards that -
the board deems necessary, different than existing standards for.current outpatient settings.

Amends H&S Code section 1248.2:

This section requires the Medical Board to disclose to fhe public: 1f an outpatlent setting has
been suspended, placed on probation, or received a reprimand by the approved
accreditation agency. This section also requires the Board to notify-CDPH withii 10 days
if an outpatient setting’s accreditation has been revoked, suspended, or placed on probation.
CDPH must nofify the Board within 10 days if a surgical clmic’s license has been revoked.

This section also requires the Medical Board, on or before February 1, 2012 to provide
CDPH with a listing of all outpatient settings that are accredited as of January 1, 2012.
Beginning April 1, 2010, the Board must provide CDPH a listing every three months,
which must include the following:

¢ Name, address, and telephone number of the owner.

e Name and address of the facility.

o The name and telephone mumnber of the accreditation agency.

-

o)
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o The effective and expiration dates of the accreditation.
This list and information must also be provided by the Board to CDPH within 10 days of
the accreditation of an outpatient setting.

This section also requires the Board to also provide CDPH with the accreditation standards
approved by the Board, free of charge. This section states that these standards are not
subject to public disclosure.

This will allow the public access to the status of all outpatient settings and give
useful information to a sister regulatory agency. However, amendments are needed as this
bill does not require the accreditation agencies to give the Board the required detailed
information, or to inform the Board within 10 days that an outpatient setting has been
accredited. In order for the Board to comply with this bill, a requirement that the

-accreditation agencies supply the required information to the Board in the set time frames
will need to be added to the bill. :

Amends H&S Code section 1248. 25
This section requires an accreditation agency to 11mned1ately 1eport to the Board if the
outpatient settings ‘accreditation has been denied.

This will give the Board up-to-date information on the status of an outpatient
settings accreditation.

Amends H&S Code section 1248.35
This section does the following:

o Requires the Board or the Board’s approved accreditation agencies to
periodically inspect accredited outpatient settings. Inspections must be
performed no less than once every three years. The Board must ensure that
accreditation agencies inspect outpatient settings.

This will help the settings remain in compliance with the law, thus providing
-enhanced consumer protection.- However, it 1s not clear who will pay for these
inspections. :

o Cuirent law requires accreditation agencies to provide outpatient settings a
notice of deficiencies and a reasonable time to remedy them before revoking
accreditation. This legislation would require the outpatient setting to agree with
the accreditation agency on a plan of correction and conspicuously post the list
of deficiencies and the plan of correction in a location accessible to public view.

This will allow the public access to issues that the settings may have and the
suggested remedy. :

e Requires the accreditation agency within 10 days after adoption of the plan of
correction to send a list of deficiencies and the corrective action to be taken to
the Board and CDPH.

This will make both regulatory bodles aware of the deficiency and remedy
of the outpatient setting.

e Upon receipt of a notice of corrective action, allows CDPH to inspect an
outpatient setting if the department believes there is a risk to patient safety,
health, or welfare. '




This oversight by CDPH will help to ensure public protection.

o Requires an outpatient setting that does not comply with the plan of correction
to pay penalties to CDPH and allows CDPH to suspend or revoke their license.
Also gives outpatient settings appeal/due process rights.

- o Allows CDPH to take action if an outpatient setting violates a standard of the
accreditation agency or a CDPH licensing standard, or for failure to pay
licensing fees or administrative penalties. '

e Requires that reports on the results of outpatient setting mspections be kept on
file by the Board or accrediting agency, along with proposed corrective action,
outpatient setting comments, and recommendations for re-inspection.

These reports will be public information, which will help to-ensure public
protection and will encourage transparency. -

e Requires the approved accrediting agencies to inform the Board within 24 hours
of issuing a reprimand, suspending or revoking accreditation, or placing an
outpatient setting on probation. - :

This will alert the Board of an issue that may need action.
o Provides that if one accrediting agency-denies, revokes, or suspends
accreditation of an outpatient setting, this action applies to all other accrediting
. agencies. ' - ' ,
This will prevent outpatient settings from accreditation agency “shoppmg”,
and will ensure that actions taken by one agency will stand for that outpatient setting,
regardless of which accreditation agency issues the accreditation.

Amends H&S Code section 1248.5:
This section requires, instead of allows, the Board to: _
o RBEvaluate the accreditation agencies every three years.
o Hvaluate responses to complaints against an agency.
» Byvaluate comiplaints against the accreditation of outpatient settings.
This will be a new workload requirement for the Board. However, these
“evaluations will help to ensure public protection.

Amends H&S Code section 1248.55:

This section clarifies and adds to the process for the Board to terminate the approval of an
- accreditation agency. In addition allowing the Board to terminate approval, this section
~allows the Board to issue a citation. This section also allows the Board to establish, by
regulation, a system for issuing citations to accreditation agencies not meeting the Board
criteria. The system must include the following requirements:

o Failure of an accreditation agency to pay any fine associated with a citation
within 30 days (unless the citation is being appealed), may result in termination
of the accreditation agency’s approval.

e When a citation is not contested and a fine is not paid, the fine must be added to
the agency’s renewal fee. The approval of the agency shall not be renewed until
the renewal fee and fine is paid.

o Specified that administrative fines collected must be deposited into the
Outpatient Setting Fund of the Medical Board of California.




By allowing the Board to issue citations and fines to accreditation agencies, it will
help to provide incentives to the accreditation agencies to meet board criteria and help to
ensure public protection.

This section also requires the Board to notify CDPH of any action taken against an
accreditation agency or accreditation agency.

This will allow for information sharing between sister agencies, which will help to
ensure public protection.

Amends H&S Code section 1279:
This section requires CDPH, while conducting regular period state inspections of
acute care hospitals, to inspect the peer review process in that hospital as well.

FISCAL: Unknown, but could be substantial if the Board does the inspections,
although they are not required to be performed by the Board. The newly required
evaluations that must be performed by the Bozud every three years will result in additional
wmklo ad for the Board.

POSITION: Support 1f Amended — In order for the Board to comply with this
bill, a requirement that the accreditation agencies supply the required information to the
Board in the set time frames will need to be added to the bill. In'addition, it is not clear in
the bill how the required inspections that are not done by the accreditation agency will be
paid for. An amendment may be needed to clarify this issue.

January 20, 2011



SENATE BILL | No. 169

Introduced by Senator Price

January 11, 2011

An act to amend Sections 651 and 2023.5 of, and to add Section
2027.5 to, the Business and Professions Code, and to amend Sections
1204, 1248, 1248.15, 1248.2, 1248.25, 1248.35, 1248.5, 1248.55, and
1279 of, and to add Sections 1204.6, 1204.7, and 1204 .8 to, the Health
and Safety Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 100, as introduced, Price. Healing arts.

(1) Exusting law provides for the licensure and regulation of various
healing arts practitioners and requires certain of those practitioners to
use particular designations following their names in specified instances.
Existing law provides that it is unlawful for healing arts licensees to
disseminate or cause to be disseminated any form of public
communication, as defined, containing a false, fraudulent, misleading,
or deceptive statement, claim, or image to induce the rendering of
services or the furnishing of products relating to a professional practice
or business for which they are licensed. Existing law authorizes
advertising by these healing arts licensees to include certain general
information. A violation of these provisions is a misdemeanor.

This bill would require certain healing arts licénsees to include ‘in
advertisements, as defined, certain words or designations following
their names indicating the particular educational degree they hold or
healing art they practice, as specified. By changing the definition of a
crime, this bill would impose a state-mandated local program.

(2) Existing law requires the Medical Board of California, in
conjunction with the Board of Registered Nursing, and in consultation
with the Physician Assistant Committee and professionals in the field,

99



SB 100 —2—

to review issues and problems relating to the use of laser or intense light
pulse devices for elective cosmetic procedures by their respective
licensees.

This bill would require the board to adopt regulations by January 1,
2013, regarding the appropriate level of physician availability needed
within clinics or other settings using certain laser or intense pulse light
devices for elective cosmetic procedures.

(3) Existing law requires the Medical Board of California to post on
the Internet specified information regarding licensed physicians and
surgeons.

This bill would require the board to post on its Internet Web site an
easy-to-understand factsheet to educate the public about cosmetic
surgery and procedures, as specified.

(4) Under existing law, the State Department of Public Health licenses
and regulates clinics, including surgical clinics, as defined.

This bill would expand the definition of surgical clinics to include a
surgical clinic owned in whole or in part by a physician and would
require, until the department promulgates regulations for the licensing
of surgical clinics, the department to use specified federal conditions
of coverage. :

(5) Existing law requires the Medical Board of California, -as
successor to the Division of Licensing of the Medical Board of
California, to adopt standards for accr ed1tat10n of outpment settings,
as defined, and, in approving accreditation agencies to perform this
accreditation, to ensure that the certification program shall, at a
minimum, include standards for specified aspects of the settings’
operations. Existing law makes a willful viohtion of these and other
provisions relating to outpatient settings a crime.

This bill would include, among those spemﬁed aspects, the submlSSlon
for approval by an accreditation agency at the time of accreditation, a
detailed plan, standardized procedures, and protocols to be followed in
the event of serious complications or side effects from surgery. The bill
would also modify the definition of “outpatient setting” to include
facilities that offer in vitro fertilization, as defined. By changing the
definition of a crime, this bill would impose a state-mandated local
program.

Existing law also requires the Medical Board of California-to obtain
and maintain a list of all accredited, certified, and licensed outpatient
settings, and to notify the public, upon inquiry, whether a setting is
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—3— SB 100

accredited, certified, or licensed, or whether the setting’s accreditation,
certification, or license has been revoked.

This bill would require the board, absent inquiry, to notify the public
whether a setting is accredited, certified, or licensed, or the setting’s
accreditation, certification, or license has been revoked, suspended, or
placed on probation, or the setting has recéived a reprimand by the
accreditation agency. The bill would also require the board to give the
department notice of all accredited, certified, and licensed outpatient
settings. and to notify the department of accreditation standards, changes
in the accreditation of an outpatient setting, or any disciplinary actions
and corrective actions.

- Existing law requires accreditation of an outpatient setting to be denied
1f the setting does not meet specified standards. Existing law authorizes-
an outpatient setting to reapply for accreditation at any time after
receiving notification of the denial.

This bill would require the accreditation agency to imumediately 1eport
to the Medical Board of California if the outpatient setting’s certificate .
for accreditation has been denied. Because a willful violation of this
requirement would be a crime, the bill would impose.a state-mandated
local program. The bill would also apply the denial of accreditation, or
the revocation or suspension of accreditation by one accrediting agency
to all other accrediting agencies.

Existing law authonzes the Medical Board of California, as successor
to the D1V1Slon of Medical Quality of the Medical Board of Califomnia,
or anaccreditation agency to, upon reasonable prior notice and
presentation of proper identification, enter and inspect any accredited
outpatient setting to ensure compliance with, or investigate an alleged
violation of, any standard of the accreditation agency or any provision
of the specified law.

This bill would delete the notice and identification requirements. The
bill would require that every outpatiént setting that is accredited be
mspected by the accreditation agency, as specified, and would specify
that it may also be inspected by the board and the department, as
specnﬁed The bill would require the board to ensure that accreditation
agencies inspect outpatient settings. :

Existing law authorizes the Medml Board of California to terminate
approval of an accreditation agency if the agency is not meeting the
criteria set by the board.
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This bill would also authorize the board to issue a citation to the
agency, including an administrative fine, in accordance with a specified
system established by the board.

Existing law authorizes the Medical Board of California to evaluate
the performance of an approved accreditation agency no less than every
3 years, or in response to complaints against an agency, or complaints
against one or more outpatient settings accreditation by an agency that
indicates noncompliance by the agency with the standards approved by
the board.

This bill would make that evaluation mandatory.

(5) Existing law provides for the licensure and regulation of health
facilities by the State Department of Public Health and requires the
department to periodically inspect those facilities, as specified.

This bill would state the intent of the Legislature that the department,
as part of its periodic inspections of acute care hospitals, inspect the
peer review process utilized by those hospitals.

(6) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people ofz,‘he.Sz.‘m.‘e of California do enact as follows:

1 SECTION 1. (a) It is the intent of the Legislature to clarify
2 Capen v. Shewry (2007) 147 Cal.App.4th 680 and give surgical
3 clinics that are dwned in whole or in part by physicians the option
4 to be licensed by the State Department of Public Health. It is further
5 the intent of the Legislature that this clarification shall not be
6 - construed to permit the practice of medicine in prohibition of the
7 corporate practice of medicine pursuant to Section 2400 of the
& Business and Professions Code.

9 (b) It is the further intent of the Legislatare to continue to give
10 physicians and surgeons the option to obtain licensure from the
11 State Department of Public Health if they are operating surgical
12 clinics, or an accreditation through an accrediting agency approved

3 Dby the Medical Board of California pursuant to Chapter 1.3
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—5— SB 100

(commencing with Section 1248) of Division 2 of the Health and
Safety Code.

(c) Itis the further intent of the Legislature, in order to ensure
patient protection, to provide appropriate oversight by the State
Department of Public Health, and to allow corrective action to be
taken against an outpatient setting if there is reason to believe that
there may be risk to patient safety, health, or welfare, that an
outpatient setting shall be deemed licensed by the State Department
of Public Health.

SEC. 2. Section 651 of the Business and Professions Code is

-amended to read:

651. (a) It is unlawful for any person licensed under this
division or under any initiative act referred to in this division to
disseminate or cause to be disseminated any form of public
communication containing a false, fraudulent, misleading, or
deceptive statement, claim, or image for the purpose of or likely
to induce, directly or indirectly, the rendering of professional
services or furnishing of products in connection with the
professional practice or business for which he or she is licensed.
A “public communication” as used in this section includes, but is
not limited to, commmunication by means of mail, television, radio,
motion picture, newspaper, book, list or directory of healing arts
practitioners, Internet, or other electronic communication.

(b) A false, fraudulent, misleading, or deceptive statement,
claim, or image includes a statement or claim that does any of the
following:

(1) Contams a musrepresentation of fact.

(2) Islikely tomislead or deceive because of a failure to disclose
material facts. '

(3) (A) Is intended or 1s likely to create false or unjustified
expectations of favorable results, including. the use .of any
photograph or other image that does not accurately depict the
results of the procedure being advertised or that has been altered
In any manner from the image of the actual subject depicted in the
photograph or image.

(B) Use of any photograph or other image of a model without
clearly stating in a prominent location in easily readable type the
fact that the photograph or image is of a model is a violation of
subdivision (a). For purposes of this paragraph, a model is anyone
other than an actual patient, who has undergone the procedure
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being advertised, of the licensee who is advertising for his or her
Services.

(C) Use of any photograph or other image of an actual patient
that depicts or purports to depict the results of any procedure, or
presents “before” and “after” views of a patient, without specifying
in a prominent location in easily readable type size what procedures
were performed on that patient is a violation of subdivision (a).
Any “before” and ‘“‘after” views (i) shall be comparable in
presentation so that the results are not distorted by favorable poses,
lighting, or other features of presentation, and (ii) shall contain a
statement that the same “before” and “after” results may not occur
for all patients.

(4) Relates to fees, other than a standard consultation fee or a
range of fees for specific types of services, without fully and
specifically disclosing all variables and other material factors.

(5) Contains other representations or implications that in
reasonable probability will cause an ordinarily prudent person to
misunderstand or be deceived.

(6) Makes a claim either of professional superiority or of
performing services in a superior manner, unless that claim is
relevant to the service being performed and can be substantiated
with objective scientific evidence. :

(7) Makes a scientific claim that cannot be substantiated by
reliable, peer reviewed, published scientific studies.

(8) Includes any statement, endorsement, or testimonial that is
likely to mislead or deceive because of a failure to disclose material
facts. _

(c) Any price advertisement shall be exact, without the use of
phrases, including, but not limited to, “as low as,” “and up,”
“lowest prices,” or words or phrases of similar import. Any
advertisement that refers to services, or costs for services, and that
uses words of comparison shall be based on verifiable data
substantiating the comparison. Any person so advertising shall be
prepared to provide information sufficient to establish the accuracy
of that comparison. Price advertising shall not be frandulent,

of bait, discount, premiums, gifts, or any statements of a similar
nature. In connection with price advertising, the price for each
product or service shall be clearly identifiable. The price advertised
for products shall include charges for any related professional
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services, including dispensing and fitting services, unless the
advertisement specifically and clearly indicates otherwise.

(d) Any person so licensed shall not compensate or give anything
of value to a representative of the press, radio, television, or other
communication medium in anticipation of, or in retwn for,
professional publicity unless the fact of compensation is made
known in that publicity.

(e) Any person so licensed may not use-any professional card,
professional announcement card, office sign, letterhead, telephone
directory listing, medical list, medical directory listing, or a similar
professional notice or device if it mcludes a statement or claim
that is false, fraudulent, misleading, or deceptive within the
meaning of subdivision (b).

(f) Any person so licensed who violates this section s guilty of
a misdemeanor. A bona fide mistake of fact shall be a defense to
this subdivision, but only to this subdivision.

g) Any violation of this section by a person so licensed shall
constitute good cause for revocation or suspension of his or her
license or other disciplinary action.

(h) Advertismg by any person so licensed may include the
following:

(1) A statement of the name of the practitioner.

(2) A statement of addresses and telephone numbers of the
offices maintained by the practitioner.

(3) A statement of office hours regularly maintained by the
practitioner.

(4) A statement of languages, other than English, fluently spoken
by the practitioner or a person in the practitioner’s office.

(3) (A) A statement that the practitioneris certified by a private
or public board or agency or a statement that the practitioner limits
his or her practice to specific fields. ‘

(1) For the purposes of this section, a dentist licensed under
Chapter 4 (commencing with Section 1600) may not hold himself
or herself out as a specialist, or advertise membership in or
specialty recognition by an accrediting organization, unless the
practitioner has completed a specialty education program approved
by the American Dental Association and the Commission on Dental
Accreditation, is eligible for examination by a national specialty
board recognized by the Ainerican Dental Association, or is a
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diplomate of a national specialty board recognized by the American
Dental Association. :

(i1) A dentist licensed under Chapter 4 (commencing with
Section 1600) shall not represent to the public or advertise
accreditation either in a specialty area of practice or by a board
not meeting the requirements of clause (i) unless the dentist has
attained membership in or otherwise been credentialed by an
accrediting organization that is recognized by the board as a bona
fide organization for that area of dental practice. In order to be
recognized by the board as a bona fide accrediting organization
for a specific area of dental practice other than a specialty area of
dentistry authorized under clause (i), the organization shall
condition membership or credentialing of its members upon all of
the following:

(I) Successful completion of a formal, full-time advanced
education program that is affiliated with or sponsored by a
university based dental school and is beyond the dental degree at
a graduate or postgraduate level.

(I1) Priordidactic training and clinical experience in the specific
area of dentistry that is greater than that of other dentists.

(IIT) Successful completion of oral and written examinations
based on psychometric principles.

(i11) Notwithstanding the requirements of clauses (1) and (i), a
dentist who lacks membership i1 or certification, diplomate status,
other similar credentials, or completed advanced training approved
as bona fide either by an American Dental Association recognized
accrediting organization or by the board, may annournce a practice
emphasis in any other area of dental practice only if the dentist
incorporates in capital letters or some other manner clearly -
distinguishable from the rest of the announcement, solicitation, or
advertisement that he or she is a general dentist.

(iv) A statement of certification by a practitioner licensed under
Chapter 7 (commencing with Section 3000) shall only include a
statement that he or she 1s certified or eligible for certification by
a private or public board or parent association recognized by that

. practitioner’s licensing board.

(B) A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she limits his or her
practice to specific fields, but shall not include a statement that he
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or she is certified or eligible for certification by a private or public
board or parent association, including, but not limited to, a
multidisciplinary board or association, unless that board or
association is (i) an American Board of Medical Specialties
member board, (i) a board or association with equivalent
requirements approved by that physician and surgeon’s licensing
board, or (iil) a board or association with an Accreditation Council
for Graduate Medical Education approved postgraduate training
program that provides complete training in that specialty or
subspecialty. A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California who is certified by an organization other than a board
or association referred to in clause (1), (ii), or (iii) shall not use the
term “board certified” in reference to that certification, unless the
physician and surgeon is also licensed under Chapter 4
(commencing with Section 1600) and the use of the term “board
certified” in reference to that certification 1s in accordance with
subparagraph (A). A physician and surgeon licensed under Chapter
5 (commencing with Section 2000) by the Medical Board of
California who is certified by a board or association referred to'in
clause (1), (i1), or (iii) shall not use the term “board certified” unless
the full name of the certifying board is also used and given
comparable prominence with the term “board certified” in the
statement.

For purposes of this subparagraph, a “multidisciplinary board
or association” means an educational certifying body that has a
psychometrically valid testing process, as determined by the
Medical Board of California, for certifying medical doctors and
other health care professionals that is based on the applicant’s
education, training, and experience.

For purposes of the term “board certified,” as used n this
subparagraph, the terms “board” and “association” mean an
organization that is an American Board of Medical Specialties
member board, an organization with equivalent requirements
approved by a physician and surgeon’s licensing board, or an
organization with an Accreditation Council for Graduate Medical
Education a approved postgraduate training program that pr ov1des
complete training in a specialty or subspecialty.

The Medical Boald of California shall adopt 1ecrulatlons to
establish and collect a reasonable  fee from each board or
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association applying for recognition pursuant to this subparagraph.
The fee shall not exceed the cost of administering this
subparagraph. Notwithstanding Section 2 of Chapter 1660 of the
Statutes of 1990, this subparagraph shall become operative July
1, 1993. However, an administrative agency or accrediting
organization may take any action contemplated by this
subparagraph relating to the establishment or approval of specialist
requirements on and after January 1, 1991.

(C) A doctor of podiatric medicine licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she is certified or
eligible or qualified for certification by a private or public board
or parent association, including, but not limited to, a
multidisciplinary board or association, if that board or association
meets one of the following requirements: (i) 1s approved by the
Council on Podiatric Medical Education, (ii) is a board or
assoclation with equivalent requirements approved by the
California Board of Podiatric Medicine, or (ili) is a board or
association with the Council on Podiatric Medical Education
approved postgraduate training programs that provide training in
podiatric medicine and podiatric surgery. A doctor of podiatric
medicine licensed under Chapter 5 (commencing with Section
2000) by the Medical Board of California who is certified by a
board or association referred to in clause (1), (i), or (iii) shall not
use the term “board certified” unless the full name of the certifying
board 1s also used and given comparable prominence with the term
“board certified” in the statement. A doctor of podiatric medicine
licensed under Chapter 5 (commencing with Section 2000) by the
Medical Board of California who is certified by an organization
other than a board or association referred to in clause (1), (i), or
(iii) shall not use the term “board certified” in reference to that-
certification.

For purposes of this subparagraph, a “multidisciplinary board
or association” means. an educational certifying body that has a
psychometrically valid testing process, as determined by the
California Board of Podiatric Medicine, for certifying doctors of
podiatric medicine that is based on the applicant’s education,
training, and experience. For purposes of the term “board certified,”
as used in this subparagraph, the terms “board” and “association”
mean an organization that is a Council on Podiatric Medical
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Education approved board, an organization with equivalent
requirements approved by the California Board of Podiatric
Medicine, or an organization with a Council on Podiatric Medical
Education approved postgraduate training program that provides
training in podiatric medicine and podiatric surgery.

The California Board of Podiatric Medicine shall adopt
regulations to establish and collect a reasonable fee from each
board or association applying for recognition pursuant to this
subparagraph, to be deposited in the State Treasury in the Podiatry
Fund, pursuant to Section 2499. The fee shall not exceed the cost
of administering this subparagraph.

(6) A statement that the practitioner provides services under a
specified private or public insurance plan or health care plan.

(7) A statement of names of schools and postgraduate clinical
training programs from which the practitioner has graduated,
together with the degrees received.

(8) A statement of publications authored by the practitioner.

(9) A statement of teaching positions currently or formerly held
by the practitioner, together with pertinent dates.

(10) A statement of his or her affiliations with hospitals or
clinics.

(11) A statement of the charges or fees for services or
commodities offered by the practitioner.

(12) A statement that the practitioner 1eoulally accepts
installment payments of fees.

(13) Otherwise lawful images of a practitioner, his or her
physical facilities, or of a commodity to be advertised.

(14) A statement of the manufacturer, designer, style, make,
trade name, brand name, color, size, or type of commodities
advertised.

(15) An advertisement of a registered dispensing optician may
mclude statements in addition to those specified in paragraphs (1)
to (14), inclusive, provided that any statement shall not violate
subdivision (a), (b), (c), or (e) or any other section of this code.

(16) A statement, or statements, providing public health
information encouraging preventative or corrective care.

(17) Any other item of factual information that is not-false,
frandulent, misleading, or likely to deceive.

(i) (1) Advertising by the following licensees shall include the
designations as follows:
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(A) Advertising by a chiropractor licensed under Chapter 2
(commencing with Section 1000) shall include the designation
“DC” or the word “chiropractor’ immediately following the
chiropractor’s name.

(B) Advertising by a dentist licensed under Chapter 4
(commencing with Section 1600) shall include the designation
“DDS" or “DMD”" immediately following the dentist’s name.

(C) Advertising by a physician and surgeon licensed under
Chapter 5 (commencing with Section 2000) shall include the
designation “MD” immediately following the physician and
surgeon’s name.

(D) Advertising by an osteopathic physician and surgeon
certified under Article 21 (commencing with Section 2450) shall
include the designation “DO” immediately following the
osteopathic physician and surgeon’s name.

(E) Advertising by a podiatrist certified under Article 22
(commencing with Section 2460) of Chapter 5 shall include the
designation “DPM" immediately following the podiatrist’s name.

(F) Advertising by « registered nurse licensed under Chapter
6 (commencing with Section 2700) shall include the designation
“RN’" immediately following the registered nurse's name.

(G) Advertising by a licensed vocational nurse under Chapter
6.3 (commencing with Section 2840) shall include the designation
“LVN” immediately following the licensed vocational nurse'’s
name. ’

(H) Advertising by a psychologist licensed under Chapter 6.6
(commencing with Section 2900) shall include the designation
“Ph.D.” immediately following the psychologist’s name.

(1) Advertising by an optometrist licensed under Chapter 7
(commencing with Section 3000) shall include the applicable
designation or word described in Secfzon 3098 immediately
followmcf the optometrist’s name.

(J) Advertising by a physician assistant Zlcensed under Chapter
7.7 (commencing with Section 3500) shall include the designation
“PA’" immediately following the physician assistant’s name.

(K) Advertising by a naturopathic doctor licensed under Chapter
8.2 (commencing with Section 3610) shall include the designation
“ND”' immediately following the nanwopathic doctor’s name.
However; if the naturopathic doctor uses the term or designation
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“Dr.” in an advertisement, he or she shall further identify himself
by any of the terms listed in Section 3661.

(2) For purposes of this subdivision, “advertisement” includes
communication by means of mail, television, radio, motion picture,
newspaper, book, directory, Internet, or other electronic
communication. '

(3) Advertisements do not include any of the following:

(4) A medical directory released by a health care service plan
or a health insurer. :

(B) A billing statement from a health care practitioner to a
patient.

(C) An appointment reminder from a health care practitioner
o a patient.

(4) This subdivision shall not apply until January 1, 2013, to
any advertisement that is published annually and prior to July 1,
2012.

(5) This subdivision shall not apply to any advertisement or
business card disseminated by a health care service plan that is
subject to the requirements of Section 1367.26 of the Health and
Safety Code.

(7) Each of the healing arts boards and examining committees
within Division 2 shall adopt appropriate regulations to enforce
this section in accordance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code. :

Each of the healing arts boards and committees and examining
committees within Division 2 shall, by regulation, define those
efficacious services to be advertised by businesses or professions
under their jurisdiction for the purpose of determining whether
advertisements are false or misleading. Until a definition for that
service has been 1ssued, no advertisement for that service shall be
disseminated. However, if a definition of a service has not been

- issued by a board or committee within 120 days of receipt of a

request from a licensee, all those holding the license may advertise
the service. Those boards and committees shall adopt or modify
regulations defining what services may be advertised, the manner
in which defined services may be advertised, and restricting
advertising that would promote the inappropriate or excessive use
of health services or conumodities. A board or committee shallnot,
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by regulation, unreasonably prevent truthful, nondeceptive price
or otherwise lawful formis of advertising of services or
commodities, by either outright prohibition or imposition of
onerous disclosure requirements. However, any member of a board
or committee acting in good faith in the adoption or enforcement
of any regulation shall be deemed to be acting as an agent of the
state.

G

(k) The Attorney General shall commence legal proceedings in
the appropriate forum to enjoin advertisements disseminated or
about to be disseminated in violation of this section and seek other
appropriate relief to enforce this section. Notwithstanding any
other provision of law, the costs of enforcing this section to the
respective licensing boards or committees may be awarded against
any licensee found to be in violation of any provision of this
section. This shall not diminish the power of district attorneys,
county counsels, or city attorneys pursuant to existing law to seek
appropriate relief.

(o

(I) A physician and surgeon or doctor of podiatric medicine
licensed pursuant to Chapter 5 (commencing with Section 2000)
by the Medical Board of California who knowingly and
intentionally violates this section may be cited and assessed an
administrative fine not to exceed ten thousand dollars ($10,000)
per event. Section 125.9 shall govern the issuance of this citation
and fine except that the fine limitations prescribed in paragraph
(3) of subdivision (b) of Section 125.9 shall not apply to a fine
under this subdivision.

SEC. 3. Section 2023.5 of the Business and Professions Code
is amended to read:

2023.5. (&) The board, in conjunction with the Board of
Registered Nursing, and in consultation with the Phys101an
Assistant Committee and professionals in the field, shall review
issues and problems surrounding the use of laser or intense light
pulse devices for elective cosmetic procedures by physicians and
surgeons, nurses, and physician assistants. The review shall include,
but need not be limited to, all of the following;:

(1) The appropriate level of physician supervision needed.

(2) The appropriate level of training to ensure competency.
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(3) Guidelines for standardized procedures and protocols that
address, at a minimum, all of the following:

(A) Patient selection.

(B) Patient education, instruction, and informed consent.

(C) Use of topical agents.

(D) Procedures to be followed in the event of complications or
side effects from the treatment.

(E) Procedures governing emergency and urgent care situations.

(b) On or before January 1, 2009, the board and the Board of
Registered Nursing shall promulgate regulations to implement
changes determined to be necessary with regard to the use of laser
or intense pulse light devices for elective cosmetic procedures by
physicians and surgeons, nurses, and physician assistants.

(c) On or before January 1, 2013, the board shall adopt
regulations regarding the appropriate level of physician
availability needed within clinics or other settings using laser or
intense pulse light devices for elective cosmetic procedures.
However, these regulations shall not apply to laser or intense pulse
light devices approved by the federal Food and Drug
Administration for over-the-counter- use by a health care
practitioner or by an unlicensed person.on himself or herself.

(d) Nothing in this section shall be construed to modify the
prohibition against the unlicensed practice of medicine.

SEC. 4. Section 2027.5 is added to the Business and Professions
Code, to read:

2027.5. The board shall post on its Internet Web site an
easy-to-understand factsheet to educate the public about cosmetic
surgery and procedures, including their risks. Included with the
factsheet shall be a comprehensive list of questions for patients to
ask their physician and surgeon regarding cosmetic surgery.

SEC.5. Section 1204 of the Health and Safety Code is amended
toread: .

1204. Clinics eligible for licensure pursuant to this chapter are
primary care clinics and specialty clinics.

(@) (1) Only the following defined classes of primary care
clinics shall be eligible for licensure:

(A) A “community clinic” means a clinic operated by a
tax-exempt nonprofit corporation thatis supported and maintained
in whole or i part by donations, bequests, gifts, grants, government
funds or contributions, that may be in the form of money, goods,
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or services. In a community clinic, any charges to the patient shall
be based on the patient’s ability to pay, utilizing a sliding fee scale.
No corporation other than a nonprofit corporation, exempt from
federal income taxation under paragraph (3) of subsection (c) of
Section 501 of the Internal Revenue Code of 1954 as amended, or
a statutory successor thereof, shall operate a community clinic;
provided, that the licensee of any community clinic so licensed on
the effective date of this section shall not be required to obtain
tax-exempt status under either federal or state law in order to be
eligible for, or as a condition of, renewal of its license. No natural
person or persons shall operate a community clinic.

(B) A “free clinic” means a clinic operated by a tax-exempt,
nonprofit corporation supported in whole or in part by voluntary
donations, bequests, gifts, grants, government funds or
contributions, that may be in the form of money; goods, or services.
In a free clinic there shall be no charges directly to the patient for
services rendered or for drugs, medicines, appliances, or
apparatuses furnished. No corporation other than a nonprofit
corporation exempt from federal income taxation under paragraph
(3) of subsection (c¢) of Section 501 of the Internal Revenue Code
0f 1954 as amended, or a statutory successor thereof, shall operate
a free clinic; provided, that the licensee of any free clinic so
licensed on the effective date of this section shall not be required
to obtain tax-exempt status under either federal or state law in .
order to be eligible for, or as a condition of, renewal of its license.
No natural person or persons shall operate a free clinic.

(2) Nothing in this subdivision shall prohibit a community clinie
or a free clinic from providing services to patients whose services
are reimbursed by third-party payers, or from entering into
managed care contracts for services provided to private or public
health plan subscribers, as long as the clinic meets the requirements
identified in subparagraphs (A) and (B). For purposes of, this
subdivision, any payments made to a community clinic by a
third-party payer, including, but not limited to, a health care service
plan, shall not constitute a charge to the patient. This paragraph is
a clarification of existing law. ‘

(b) The following types of specialty clinics shall be eligible for
licensure as specialty clinics pursuant to this chapter:

(1) A *surgical clinic” means a clinic that is not part of a hospital
and that provides ambulatory surgical care for patients who remain
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less than 24 hours, including a surgical clinic that is owned in
whole or in part by a physician. A surgical clinic does not include
any place or establishment owned or leased and operated as a.clinic
or office by one or more physicians or dentists in individual or
group practice, regardless of the name used publicly to identify
the place or establishment, provided, however, that physicians or
dentists may, at their option, apply for licensure.

(2) A “chronic dialysis clinic” means a clinic that provides less
than 24-hour care for the treatment of patients with end-stage renal
disease, including renal dialysis services. :

(3) A “rehabilitation clinic” means a clinic that, in addition to
providing medical services directly, also provides -physical
rehabilitation services for patients who remain less than 24 hours.
Rehabilitation clinics shall provide at least two of the following
rehabilitation services: physical therapy, occupational therapy,
social, speech pathology, and audiology services. A rehabilitation
clinic does not include the offices of a private physician in
individual or group practice.

(4) An “alternative birth center” means a clinic that ismot part
of a hospital and that provides comprehensive perinatal services
and delivery care to pregnant women who remain less, than 24
hours at the facility.

SEC. 6. Section 1204.6 is added to the Health and Safety Code,
to read: '

1204.6. Until the department promulgates regulations for the
licensing of surgical clinics, the department shall use the .federal
conditions of coverage, as set forth in Subpart C of Part 416 of
Title 42 of the Code of Federal Regulations, as those conditions
existed on May 18, 2009, as the basis for licensure for facilities
licensed pursuant to paragraph (1) of subdivision (b) of Section
1204. ‘ .

SEC. 7. Section 1204.7 is added to the Health and Safety Code,
to read: :

1204.7. (a) An outpatient setting, as defined in subdivision-(a)
of Section 1248, that is accredited by an accrediting agency
approved by the Medical Board of California, shall be deemed
licensed by the departiment and shall be required to pay an annual
licensing fee as established pursuant to Section 1266.

(b) The department shall have only that authority over outpatient
settings specified m Chapter 3.1 (commencing with Section 1248).
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(¢) The department shall notify the Medical Board of California
of any action taken against an outpatient setting and, if licensure
of an outpatient setting is revoked or suspended by the department
for any reason, then accreditation shall be void by operation of
law. Notwithstanding Sections 1241 and 131071, proceedings shall
not be required to void the accreditation of an outpatient setting
under these circumstances.

SEC. 8. Section 1204.8 is added to the Health and Safety Code,
to read:

1204.8. A clinic licensed pursuant to paragraph (1) of -
subdivision (b) of Section 1204 or an outpatient setting, as defined
in Section 1248, shall be subject to the reporting requirements in
Section 1279.1 and the penalties for failure to report specified in
Section 1280.4.

SEC. 9. Section 1248 of the Health and Safety Code is amended
to read:

1248. For purposes of this chapter, the following definitions
shall apply:

(a) “Division” means the Medical Board of California. All
references in this chapter fo the division, the Division of Licensing
of the Medical Board of-Californtar California, or the Division of
Medical Quality shall be deemed to refer to the Medical Board of
California pursuant to Section 2002 of the Business and
Professions Codle.

iviée-e&)iett} Ei ra T [4 5 ) C TOE 9

(b) (1) “Outpatient setting”" means any facility, clinic,
unlicensed clinic, center, office, or other setting that is not part of
a general acute care facility, as defined in Section 1250, and where
anesthesia, except local anesthesia or peripheral nerve blocks, or
both, is used in compliance with the community standard of
practice, i doses that, when administered have the probability of
placing a patient at risk for loss of the patient’s life-preserving
protective reflexes. -

(2) “Outpatient setting” also means facilities that offer in vitro

fertilization, as defined in subdivision (b) of Section 1374.55.

(3) “Outpatient setting” does not include, among other settings,
any setting where anxiolytics and analgesics are administered,
when done so in compliance with the community standard of
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practice, in doses that do not have the probability of placing the
patient at risk for loss of the patient’s life-preserving protective
reflexes.

&

(c) “Accreditation agency” means a public or private
organization that is approved to issue certificates of accreditation
to outpatient settings by the-diviston board pursuant to Sections
1248.15 and 1248.4.

SEC. 10. Section 1248.15 of the Health and Safety Code is
amended to read:

1248.15. (&) The—dsvision board shall adopt standards for
accreditation and, in approving accreditation agencies to perform
accreditation of outpatient settings, shall ensure that the
certification program shall, at a minimuim, include standards for
the following aspects of the settings’ operations:

(1) Outpatient setting allied health staff shall be licensed or
certified to the extent required by state or federal law.

(2) (A) Outpatient settings shall have a system for facility safety
and emergency training requirements.

(B) There shall be onsite equipment, medication, and trained
personnel to facilitate handling of services sought or provided and
to facilitate handling of any medical emergency that may arise in
connection with services sought.or provided.

(C) In order for procedures to be performed in an outpatient
setting as defined in Section 1248, the outpatient setting shall.do
one of the following: ’

(1) Have a written transfer agreement with a local accredited or
licensed acute care hospital, approved by the facility’s medical
staff. . :

(1) Permit surgery only by a licensee who has admitting
privileges at a local accredited or licensed acute care hospital, with
the exception that licensees who may be precluded from having
admitting privileges by their professional classification or other
administrative limitations, shall have a written transfer agreement
with licensees who have admitting privileges at local accredited
or licensed acute care hospitals.

(D) The outpatient setting shall submit for approval by an
accrediting agency a detailed procedural plan for handling medical
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emergencies that shall be reviewed at the time of accreditation.
No reasonable plan shall be disapproved by the accrediting agency.

(E) The outpatient setting shall submit for approval by an
accreditation agency at the time accreditation of a detailed plan,
standarclized procedures, and protocols to be followed in the event
of serious complications or side effects from surgery that would
place a patient at high risk for injury or harm or to govern
emergency and urgent care Situations.

)

(F) All physicians and surgeons transferring patients from an
outpatient setting shall agree to cooperate with the medical staff
peer review process on the transferred case, the results of which
shall be referred back to the outpatient setting, if deemed
appropriate by the medical staff peer review committee. If the
medical staff of the acute care facility determines that inappropriate
care was delivered at the outpatient setting, the acute care facility’s
peer review outcome shall be reported, as appropriate, to the
accrediting body, the Health Care Financing Administration, the
State Department of-Health—Serviees; Public Health, and the
appropriate licensing authority.

(3) The outpatient setting shall permit surgery by a dentist acting
within his or her scope of practice under Chapter 4 (commencing
with Section 1600) of Division 2 of the Business and Professions
Code or physician and surgeon, ostecpathic physician and surgeon,
or podiatrist acting within his or her scope of practice under
Chapter 5 (commencing with Section 2000) of Division 2 of the
Business and Professions Code or the Osteopathic Initiative Act.
The outpatient setting may, in its discretion, permit anesthesia
service by a certified registered nurse anesthetist acting within his
or her scope of practice under Article 7 (commencing with Section
2825) of Chapter 6 of Division 2 of the Business and Professions
Code.

(4) Outpatient settings shall -have a system for maintaining
clinical records.

(5) Outpatient settings shall have a system for patient care and
monitoring procedures.

(6) (A) Outpatient settings shall have a system for quality
assessment and improvement.

(B) Members of the medical staff and other practitioners who
are granted clinical privileges shall be professionally qualified and
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appropriately credentialed for the performance of privileges
granted. The outpatient Setting shall grant privileges in accordance
with recommendations from qualified health professionals, and
credentialing standards established by the outpatient setting.

(C) Clinical privileges shall be periodically reappraised by the
outpatient setting. The scope of procedures performed in the
outpatient setting shall be periodically reviewed and amended as
appropriate.

(7) Outpatient settings regulated by this chapter that have
multiple service locations governed by the same standards may
electto have all service sites surveyed on any accreditation survey.
Organizations that do not elect to have all sites surveyed shall have
a sample, not to exceed 20 percent of all service sites, surveyed.
The actual sample size shall be determined by the-division: board.
The accreditation agency shall determine the location of the sites
to be surveyed. Outpatient settings that have five or fewer sites
shall have at least one site surveyed. When an organization that
elects to have a sample of sites surveyed is approved for
accreditation, all of the organizations’ sites shall be automatically
accredited.

(8) Outpatient settings shall post the certificate of accreditation
in a location readily visible to patients and staff.

(9) Outpatient settings shall post the name and telephone number
of the accrediting agency with instructions on the submission of
complaints in a location readily visible to patients and staff.

(10) Outpatient settings shall have a written discharge criteria.

(b) Outpatient settings shall have a minimum of two staff
persons on the premises, one of whom shall either be a licensed
physician and surgeon or a licensed health care professional with
current certification in advanced cardiac life support (ACLS), as
long as a patient 1s present who has not been discharged from
supervised care. Transfer to an unlicensed setting of a patient who
doesnot meet the discharge criteria adopted pursuant to paragraph
(10) of subdivision (a) shall constitute unprofessional conduct.

(c) An accreditation agency may include additional standards
in its determination to accredit outpatient settings if these are
approved by the-divisten board to protect the public health and
safety.

(d) No accreditation standeud adopted or approved by the
drviston; board, and no standard included in any certification
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1 program of any accreditation agency approved by the-diviston;
2 board, shall serve to limit the ability of any allied health care
3 practitioner to provide services within his or her full scope of
4 practice. Notwithstanding this or any other provision of law, each
5 outpatient setting may limit the privileges, or determine the
6 privileges, within the appropriate scope of practice, that will be
7 afforded to physicians and allied health care practitioners who
8 practice at the facility, in accordance with credentialing standards
9 established by the outpatient setting in compliance with this
10 chapter. Privileges may not be arbitrarily restricted based on
11 category of licensure.
12 (e) The board shall adopt standards that it deems necessary for
13 oupatient settings that offer in vitro fertilizarion.
14 SEC. 11. Section 1248.2 of the Health and Safety Code is
15 amended to read:
16 1248.2.  (a) Any outpatlent setting may apply to an
17 accreditation agency for a certificate of accreditation. Accreditation
18 shall be issued by the accreditation agency solely on the basis of
19 compliance with its standards as approved by the-division board
20 under this chapter.
21 (b) The board shall submit to the State Department of Public
22 Health the information required pursuant to paragraph (3) of
23 subdivision (d) within [0 days of the accreditation of an outpatient
24 setting.
25 )
26 (c) The-diwistenr board shall obtain and maintain a list of all
27 accredited, certified, and licensed outpatient settings from the
28 information provided by the accreditation, certification, and
29 licensing agencies approved by the-diwiston; board, and shall notify
30 the-publie;upen—ineuiry; public whether a setting is accredited,
31 certified, or licensed, or—whether the setting’s accreditation,
32 certification, or license has been-reveked: revoked, suspended, or
33 placed on probation, or the setting has received a reprimand by
34 the accreditation agency. The board shall provide notice to the
35 department within 10 days when an outpatient setting's
36 accreditation has been revoked, suspended, or placed on probation.
37 The department shall notify the board within 10 days if the license
38 of asurgical clinic, as defined in paragraph (1) ofvuba’zvlszon (D)
3 OfSecnon 1204, has been revoked.
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(d) (1) Theboardshall, on or before February 1, 2012, provide
the department with a list of all outpatient settings that are
accredited as of January 1, 2012.

(2) Beginning April 1, 2012, the board shall provide the
department with an updated list of ourpatiem settings every three
months.

(3) The list of outpatient settings Shall include all of the
following:

(A) Name, address, and telephone number of the owner.

(B) Name and address of the facility.

(C) The name and telephone number of the accreditation agency.

(D) The effective and expiration dates of the accreditation.

(e) The board shall provide the department with all accreditation
Standards approved by the board, free of charge. Accreditation
standards provided to the department by the board shall not be
subject to public disclosure provisions of the California Public

" Records Act (Chapter 3.5 commencing with Section 6250) of

Division 7 of Title 1 of the Government Code)

SEC. 12. Section 1248.25 of the Health and Safety Code is
amended to read: ,

1248.25. If an outpatient setting does not meet the standards
approved by the-diviston; board, accreditation shall be denied by
the accreditation agency, which shall provide the outpatient setting
notification of the reasons for the denial. An outpatient setting may
reapply: for accreditation at any time after receiving notification
of the denial. The accreditation agency shall immediately report
to the board if the outpatient setting’s certificate for accreditation
has been denied.

SEC. 13. Section 1248.35 of the Health and Safety Code is
amended to read:

1248.35. (a) Every ouzpanentsen‘mo which is accredited shall
be inspected by the accreditation agency and may also be inspected
by the Medical Board of California. The Medical Board of
California shall ensure that accreditation agencies inspect
oulpatient settings.

(b) Unless otherwise specified, the followma requirements apply
to inspections described in subdivision (a).

(1) The frequency of inspection shall depend upon the type and
complexity of the outpatient setting to be inspected.
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1 (2) Inspections shall be conducted no less often than once every
2 three years by the accreditation agency and as often as necessary
3 " by the Medical Board of California to ensure the quality of care
4 provided.
5 @
6 (3) The-Bivistorret Medical-Quality Board of California or-an
7 the accreditation agency-may,tpen-reasonable-priornotice-and
8 presentatiomrefproperidentifieation; may enter and inspect any
9 outpatient setting that is accredited by an accreditation agency at
10 any reasonable time to ensure compliance with, or investigate an
11 alleged violation of, any standard of the accreditation agency or
12 any provision of this chapter.
13 oy
14 (c) If an accreditation agency determines, as a result of its
15 inspection, that an outpatient setting is not in compliance with the
16 standards under which it was approved, the accreditation agency
17 may do any of the following:
18 (1) Issue a reprimand.
19 (2) Place the outpatient setting on probation, during which time
20 the setting shall successfully institute and complete a plan of
21 correction, approved by the—divisien board or the accreditation

)
\o

22 agency, to correct the deficiencies.
(3) Suspend or revoke the outpatient setting’s certification of

ND
J

LD

24 accreditation.

25 te)

26 (d) Except as is otherwise provided in this subdivision, before

27 suspending or revoking a certificate of accreditation under this
8 chapter, the accreditation agency shall provide the outpatient setting
9 with notice of any deficiencies and the outpatient setting shall

agree with the accreditation agency on a plan of correction that
shall give the outpatient setting reasonable time to supply
information demonstrating compliance with the standards of the
accreditation agency in compliance with this chapter, as well as
the opportunity for a hearing on the matter upon the request of the
outpatient center. During that allotted time, a list of deficiencies
and the plan of correction shall be conspicuously posted in a clinic
location accessible to public view. Within 10 days after the
adoption of the plan of correction, the accrediting agency shall
send a list of deficiencies and the corrective action fo be taken to
both the board and the department. The accreditation agency may

AU LD LD LD LD L Lo L) L) LN
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immediately suspend the certificate. of accreditation before
providing notice and an opportunity to be heard, but only when
failure to take the action may result in imminent danger to the
health of an individual. In such cases, the accreditation agency
shall provide subsequent notice and an opportunity to be heard.

(e) The department may enter and inspect an outpatient setting
upon receipt of a notice of corrective action or-if it has reason to
believe that there may be risk to patient safety, health, or welfare.

(f) Anoutpatient setting that does not comply with a corrective
action may be required by the department to pay similar penalties
assessed against a surgical clinic licensed pursuant to paragraph
(1) of subdivision (b) of Section 1204, and may have its license
suspended or revoked pursuant to Article 5 (commencing with
Section 1240) of Chapter 1.

(g) If the licensee disputes a determination by the department
regarding the alleged deficiency, the alleged failure to correct a
deficiency, the reasonableness of the proposed deadline for
correction, or the amount of the penalty, the licensee may, within
10 days, request a hearing pursuant to Section 130171. Penalties
shall be paid when appeals have been exhausted and the
department’s position has been upheld. ’

(h) Moneys collected by the department as a result of
administrative penalties imposed under this section shall be
deposited into the Internal Departmental-Quality Improvement
Account established pursuant to Section 1280.15. These moneys
shall be tracked and available for expenditure, upon appropriation
by the Legislature, to support internal departmental quality
Improvement activities.

(i) If, after an inspection authorized pursuant to this section,
the department finds a violation of a standard of the facility’s
accrediting agency or any provision -of this chapter or the
regulations promulgated thereunder, or if the facility fails to pay
a licensing fee or an administrative penalty assessed under this
chapter, the department may take any action pursuant to Article
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5 (commencing with Section 1240) of Chapter I and shall report
the violation to the board and may recommend that accreditation
be revoked, canceled, or not renewed.

(j) Reports on the results of any inspection condztcz‘ed pursuant
to subdivision (a) shall be kept on file with the board or the
accreditation agency along with the plan of correction and the
outpatient setting comments. The inspection report may include a
recommendation for reinspection. All inspection reports, lists of
deficiencies, and plans of correction shall be public records open
to public inspection.

(k) The accreditation agency shall, within 24 hours, report to
the board if the outpatient setting has been issued a reprimand or
if the outpatient setting’s certification of accreditation has been
suspencled or revoked or if the outpatzem‘ setting has been placed
on probation.

(1) If one accrediting agency clemes accreditation, or revokes
or suspends the accreditation of an outpatient setting, this action

-shall apply to all other accrediting agencies.

SEC. 14. Section 1248.5 of the Health and Safety Code is
amended to read:

1248.5. The-divisionmay board shall evaluate the per formance
of an approved accreditation agency no less than every three years,
or in response to complaints against an agency, or complaints
against one or more outpatient settings accreditation by an agency
that indicates noncompliance by the agency with the standards
approved by the-drviston: board.

SEC. 15. Section 1248.55 of the Health and Safety Code is
amended to read:

1248.55. (a) If the accreditation agency is not meeting the
criteria set by the-diviston; board, the-division board may terminate
approval of the-ageney: agency or may issue a citation to the
agency in accordance with the system established under subdivision
().

(b) The board may establish, by regulation, a system for the
issuance of a citation to an accreditation agency that is not meeting
the criteria set by the board. This system shall meet the
requirements of Section 125.9 of the Business and Professions
Code, as applicable, except that both of the following shall apply:

(1) Failure of an agency to pay an administrative fine assessed
pursuant to a citation within 30 days of the date of the assessment,
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unless the citation is being appealed, may result in the board’s
termination of approval of the agency. Where a citation is not
contested and a fine is not paid, the full amount of the assessed

fine shall be added to the renewal fee established under Section

1248.6. Approval of an agency shall not be renewed without
payment of the renewal fee and fine.

(2) Administrative fines collected pursuant to the system shall
be deposited in the Outpatient Setting Fund of the Medical Board
of California establishec under Section 1248.6.

Py .

(c) Before terminating approval of an accreditation agency, the
division: board shall provide the accreditation agency with notice
of any deficiencies and reasonable time to supply information
demonstrating compliance with the requirements of this chapter,
as well as the opportunity for a hearing on the matter in compliance
with Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code.

tey

(d) (1) Ifapproval of the accreditation agency is terminated by
the-hviston; board, outpatient settings accredited by that agency
shall be notified by the-divisron board and, except as provided in
paragraph (2), shall be authorized to continue to operate for a
period of 12 months in order to seek accreditation through an
approved accreditation agency, unless the time is extended by the
divistent board for good cause.

(2) The-drvistonr board may require that an outpatient setting,
that has been accredited by an accreditation agency whose approval
has been termimated by the—dtvision; board, cease operations
mmmediately-n if the-eventthat-the-division board isin possession
of mformation mdicating that continued operation poses an
mminent risk of harm to the health of an individual. In such cases,
the-diviston board shall provide the outpatient setting with notice
of its action, the reason underlying it, and a subsequent opportunity
for a hearing on the matter. An outpatient setting that is ordered
to cease operations under this paragraph may reapply for a
certificate of accreditation after six months and shall notify the
drvision board promptly of its reapplication. The board shall notify
the department of any action taken pursuant to this section for an
outpatient setting. Upon cancellation, revocation, nonrenewal, or
any other loss of accreditation, an outpatient setting’s license shall
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be void by operation of law. Notwithstanding Sections 1241 and
131071, no proceedings shall be iequzred to void the license of an
outpatient setting.

SEC. 16. Sectlon 1279 of the Health and Safety Code is
amended to read:

1279. (a) Every health facility for which a license or special
permit has been issued shall be periodically inspected by the
department, or by another governmental entity under contract with
the department. The frequency of inspections shall vary, depending
upon the type and complexity of the health facility or special
service to be inspected, unless otherwise specified by state or
federal law or regulation. The inspection shall include participation
by the California Medical Association consistent with the manner
in which it participated in inspections, as provided in Section 12 82
prior to September 15, 1992,

(b) Except as p10'\71ded in subdivision (c), inspections shall be
conducted no less than once every two years and as often as
necessary to ensure the quality of care being provided.

(c) For a health facility specified in subdivision (a), (b), or (£f)
of Section 1250, inspections shall be conducted no less than once
every three years, and as often as necessary to ensure the quality
of care being provided. ' -

(d) During the inspection, the representative or representatives
shall offer such advice and assistance to the health facility as they
deem appropriate.

(e) Foracute care hospitals of 100 beds or more, the inspection
team shall include at least a physician, registered nurse, and persons
experienced in hospital administration and sanitary inspections.
During the inspection, the team shall offer advice and assistance
to the hospltal as it deems appropriate.

(D) The department shall ensure that a periodic mspectlon
conducted pursuant to this section is not announced in advance of
the date of inspection. An inspection may be conducted jointly
with Inspections by entities specified in Section 1282. However,
if the department conducts an inspection jointly with an entity
specified in Section 1282 that provides notice in advance of the
periodic inspection, the department shall conduct an additional
periodic inspection that is not announced or noticed to the health
facility.
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g) Notwithstanding any otherpreviston of law, the department
shall inspect for compliance with provisions of state law and
regulations during a state periodic inspection or at the same time
as a federal periodic inspection, including, but not limited to, an
inspection required under this section. If the department mspects
for compliance with state law and regulations at the same time as
a federal periodic inspection, the inspection shall be done consistent
with the guidance of the federal Centers for Medicare and Medicaid
Services for the federal portion of the inspection.

(l) The department shall emphasize consistency across the state
and in its district offices when conducting licensing and
certification surveys and complaint investigations, including the
selection of state or federal enforcement remedies in accordance
with Section 1423. The department may issue federal deficiencies
and recommend federal enforcement actions in those circumstances
where they provide more rigorous enforcement action.

(i) It is the intent of the Legislature that the department, pursuant
to its existing regulations, inspect the peer review process utilized
by acute care hospitals as part of its periodic inspection of those
hospitals pursuant to this section.

SEC. 17. No reimbursement is required by this act pursuant
to Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
fraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section-6 of Article XIIIB of the California
Constitution.
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	-13-SB 100 1 "D1~" in an advertisement, he or she shall ji1rther identify himself 2 by any ofthe terms listed in Section 3661. 3 (2) For purposes ofthis subdivision, "advertisement" includes 4 communication by means ofmail, television, radio, motion picture, 5 nevvspape1~. book, directory, Internet, or other electronic 6 communication. 7 (3) Advertisements do not include any ofthe following: 8 (A) A niedical directory released by a health care service plan 9 or a health insura 10 (B) A billing statement fi·
	5 10 15 20 25 30 35 SB 100 -14-1 by regulation, umeasonably prevent truthful, nondeceptive price 2 or otherwise lawful fo11.11s of adve1tising of services or 3 commodities, by either outright prohibition or imposition of 4 onerous disclosure requirements. However, any member ofa board or committee acting in good faith in the adoption or enforcement 6 of any regulation shall be deemed to be acting as an agent of the 7 state. 8 tr) 9 (le) The Attorney General shall commence legal proceedings in the appropriat
	5 10 15 20 25 30 35 40 -15-SB 100 1 (3) Guidelines for standardized procedures and protocols that 2 address, at a minimum, all of the following: 3 (A) Patient selection. 4 (B) Patient education, instruction, and informed consent. (C) Use of topical agents. 6 (D) Procedures to be followed in the event of complications or 7 side effects from the treatment. 8 (E) Procedures governing emergency and urgent care situations. 9 (b) On or before January 1, 2009, the board and the Board of Registered Nursing shall pr
	5 10 15 20 25 30 35 40 SB 100 -16-1 or services. In a conummity clinic, any charges to the patient shall 2 be based on the patient's ability to pay, utilizing a sliding fee scale. 3 No corporation other than a nonprofit corporation, exempt from 4 federal income taxation under paragraph (3) of subsection (c) of Section 501 of the Internal Revenue Code of 1954 as amended, or 6 a statut01y successor thereof, shall operate a co1mnunity clinic; 7 provided, that the licensee of any community clinic so licensed on
	-17-SB 100 1 less than 24 hours, including a surgical clinic that is owned in 2 whole or in part by a physician. A surgical clinic does not include 3 any place or establislunent owned or leased and operated as a clinic 4 or office by one or more physicians or dentists in individual or 5 group practice, regardless of the name used publicly to identify 6 the place or establislm1ent, provided, however, that physicians or 7 dentists may, at their option, apply for licensure. 8 (2) A "chronic dialysis clinic" me
	SB 100 -18-( c) The department shall notify the Medical Board ofCalifornia 2 of any action taken against an outpatient setting and, if licensure 3 of an outpatient setting is revoked or suspended by the department 4 for any reason, then accreditation shall be void by operation of 5 la,v. Notvvithstanding Sections 1241 and 131071, proceedings shall 6 not be required to void the accreditation of an outpatient setting 7 under these circumstances. 8 SEC. 8. Section 1204.8 is added to the Health and Safety Code,
	-19-SB 100 1 practice, in doses that do not have the probability of placing the 2 patient at risk for loss of the patient's life-preserving protective 3 re-flexes. 4 (i:tJ 5 (c) "Accreditation agency" mec1.ns a public or private 6 organization that is approved to issue certificates of accreditation 7 to outpatient settings by the division board pursuant to Sections 8 1248.15 and 1248.4. 9 SEC. 10. Section 1248.15 of the Health and Safety Code is 10 amended to read: 11 .1248.15. (a) The division board shall 
	SB 100 -20-1 emergencies that shall be reviewed at the time of accreditation. 2 No reasonable plan shall be disapproved by the accrediting agency. 3 (E) The outpatient setting shall submit for approval by an 4 accreditation agency at the time accreditation ofa detailed plan, 5 standardized procedures, andprotocols to be follmved in the event 6 ofserious complications or side effects from surgery that would 7 place a patient at high risk for injury or harm or to govern 8 emergency and urgent care situations.
	-21-SB 100 1 appropriately credentialed for the performance of privileges 2 granted. The outpatient setting shall grantp1ivileges in accordance 3 with recommendations from qualified health professionals, and 4 credentialing standards established by the outpatient setting. 5 (C) Clinical privileges shall be peiiodically reappraised by the 6 outpatient setting. The scope of procedures performed in the 7 outpatient setting shall be periodically reviewed and amended as 8 appropriate. 9 (7) Outpatient settings r
	2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 38 39 SB 100 -22-.program of any accreditation agency approved by the division, board, shall serve to limit the ability of any allied health care practitioner to provide services within his or her full scope of practice. Notwithstanding this or any other provision of law, each outpatient setting may limit the privileges, or determine the privileges, within the appropriate scope of practice, that will be affor
	5 10 15 20 25 30 35 -23-SB 100 l (d) (]) Theboardshall,onorbeforeFebrucnyl,2012,provide 2 the department with a list of all outpatient settings that are 3 accredited as ofJanuary 1, 2012. 4 (2) Beginning April 1, 2012, the board shall provide the department with cm updated list ofoutpatient settings every three 6 months. 7 (3) The list of outpatient settings shall include all of the 8 following: 9 (A) Name, address, and telephone number ofthe owne1: (B) Name and address ofthe facility. 11 (C) The name and t
	5 10 15 20 25 30 35 40 SB 100 -24-1 (2) Inspections shall be conducted no less often than once eve1y 2 three years by the accreditation agency and as often as necessary ,, .J by the Medical Board ofCalifornia to ensure the quality ofcare 4 provided. w 6 (3) The-B-wis-i:mref Medical Quality Board ofCal(fon1ia or-aJ.'l: 7 the accreditation agency mr,y, upon rcasonr,blc prior notice and 8 J_y1'e-Sefita-t-ioti.-ef-)Jfflper identifier,tion, may enter and inspect any 9 outpatient setting that is accredited by an 
	5 10 15 20 25 30 35 40 -25-SB 100 1 immediately suspend the certificate. of accreditation before 2 providing notice and an opportunity to be heard, but only when 3 failure to take the action may result in imminent danger to the 4 health of an individual. In such cases, the accreditation agency shall provide subsequent notice and an opportunity to be heard. 6 fd) If the division determines that defieieneies foc,11d dt,ring an 7 inspection suggests thz& the aeereditation z,geney does not eom.ply 8 with the st
	5 10 15 20 25 30 35 40 SB 100 -26-1 5 (commencing with Section 1240) ofChapter 1 and shall report 2 the violation to the board and may recommend that accreditation 3 be revoked, canceled, or not renewed. 4 (;) Reports on the results ofany inspection conductedpursuant to subdivision (a) shall be kept on .file vvith the board or the 6 accreditation agency along with the plan of correction and the 7 outpatient setting comments. The inspection report may include a 8 recommendation for reinspection. All inspecti
	-27-SB 100 l unless the citation is being appealed, may result in the board's 2 termination of approval of the agency. Where a citation is not 3 contested and a fine is not paid, the full amount of the assessed 4 fine shall be added to the renewal fee established under Section 5 1248. 6. Approval of an agency shall not be renewed without 6 payment ofthe renewal fee andfine. 7 (2) Administrative fines collectedpursuant to the system shall 8 be deposited in the Outpatient Setting Fund ofthe Medical Board 9 of
	SB 100 -28-l be void by operation oflaw. Notwithstanding Sections 1241 and 2 131071, no proceedings shall be required to void the license ofan 3 outpatient setting. 4 SEC. 16. Section 1279 of the Health and Safety Code is 5 amended to read: 6 1279. (a) Every health facility for v,rhich a license or special 7 permit has been issued shall be periodically inspected by the 8 department, or by another govermnental entity under contract with 9 the department. The frequency ofinspections shall vmy, .depending 10 u
	-29-SB 100 1 (g) Notwithstanding any other provision of law, the department 2 shall inspect for compliance with provisions of state law and 3 regulations during a state periodic inspection or at the same time 4 as a federal periodic inspection, including, but not limited to, an 5 inspection required under this section. If the depaiiment inspects 6 for compliance with state law and regulations at the same time as 7 a federal periodic inspection, the inspection shall be done consistent 8 with the guidance oft
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