AGENDA ITEM 20

TITLE 16. Medical Board of California

NOTICE IS HEREBY GIVEN that the Medical Board of California is proposing to take the action
described in the Informative Digest. Any person interested may present statements or
arguments orally or in writing relevant to the action proposed at Long Beach Memorial Hospital
Miller Children’s Hospital, 2801 Atlantic Avenue, Long Beach, California 90806, at 9:10 a.m.,
November 5, 2010. Written comments, including those sent by mail, facsimile, or e-mail to the
addresses listed under Contact Person in this Notice, must be received by the Board at its office
not later than 5:00 p.m. on Monday November 1, 2010 or must be received by the Board at the
hearing. The Board, upon its own motion or at the instance of any interested party, may
thereafter adopt the proposals substantially as described below or may modify such proposals if
such modifications are sufficiently related to the original text. With the exception of technical or
grammatical changes, the full text of any modified proposal will be available for 15 days prior to
its adoption from the person designated in this Notice as contact person and will be mailed to
those persons who submit written or oral testimony related to this proposal or who have
requested notification of any changes to the proposal.

Authority and Reference: Pursuant to the authority vested by Sections 2018 and 2220 of
the Business and Professions Code, and to implement, interpret or make specific Sections 2228,
2229 and 2234 of said Code, as well as Sections 11400.20, 11400.21, 11425.50(e) of the
Government Code, the Medical Board of California is considering changes to Division 13 of Title
16 of the California Code of Regulations as follows:

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Amend Section 1361 in Article 4 of Chapter 2, Division 13, relating to the Manual of Disciplinary
Guidelines and Model Disciplinary Orders to reflect current law and make technical changes.

Current law authorizes the Medical Board of California to investigate complaints filed against
physicians and surgeons and take disciplinary action against the license should a violation of law
be proven. Section 2227 of the Business and Professions Code (Code) authorizes the Board to
place licensees on probation following an evidentiary hearing, a default decision or the execution
of a stipulated settlement. Section 2228 of the Code specifies the terms and conditions that may
be included in the term of a licensee s probation, including but is not limited to additional
training, restrictions on practice, and successful completion of diagnostic examinations.
Business and Professions Code Section 2229 also requires that, wherever possible, the Board
should take action that is calculated to aid in the rehabilitation of the licensee and order actions
to include further education, restrictions from practice, or other means, that will remove the
identified deficiencies. The Manual of Model Disciplinary Orders and Disciplinary Guidelines

referenced in the current regulation (1 Olh Edition/2008) contains the approved terms and
conditions that can be ordered to rehabilitate physicians as part of a probationary order while
allowing the Board to honor its primary obligation of public protection.

The proposed amendment to existing regulation will incorporate by reference the 11m
Edition/2010 of the Manual of Model Disciplinary Orders and Disciplinary Guidelines, reflecting
changes in law, as well as making technical changes to address unnecessary and duplicative
elements, and to more accurately reflect the current probationary environment.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies or
Costs/Savings in Federal Funding to the State: None
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Nondiscretionary Costs/Savings to Local Agencies: None

L.ocal Mandate: None

Cost to Any Local Agency or School District for Which Government Code Sections
17500-17630 Require Reimbursement: None

Business Impact: The board has made an initial determination that the proposed
regulatory action would have no significant statewide adverse economic impact directly
affecting business, including the ability of California businesses to compete with
businesses in other states.

There are no costs associated with the proposed regulatory action. This rulemaking only
relates to physicians disciplined by the Medical Board of California.

Impact on Jobs/New Businesses:

The Medical Board of California has determined that this regulatory proposal will
not have any impact on the creation of jobs or new businesses or the elimination
of jobs or existing businesses or the expansion of businesses in the State of
California.

Cost Impact on Represen_tative Private Person or Business:

The Medical Board of California is not aware of any cost impacts thata
representative private person or business would necessarily incur in reasonable
compliance with the proposed action.

This proposed regulation only reflects the current law, and will only have an
impact on physicians disciplined by the Medical Board of California.

Effect on Housing Costs: None

EFFECT ON SMALL BUSINESS

The Medical Board of California has determined that the proposed regulations would not
affect small businesses. This proposed regulation only will have an impact on physicians
disciplined by the Medical Board of California.

The new edition of the Manual of Disciplinary Guidelines and Model Disciplinary Orders,
incorporated by reference, makes no changes that would result in an increase of costs to
licensees or small businesses.

CONSIDERATION OF ALTERNATIVES

The Board must determine that no reasonable alternative it considered to the regulation or that
has otherwise been identified and brought to its attention would either be more effective in
carrying out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposal described in this Notice. Any
interested person may present statements or arguments orally or in writing relevant to the above
determinations at the above-mentioned hearing.
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INITIAL STATEMENT OF REASONS AND INFORMATION

The Medical Board of California has prepared an initial statement of the reasons for the
proposed action and has available all the information upon which the proposal is based.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regulations and of the initial statement of
reasons, and all of the information upon which the proposal is based, may be obtained at the
hearing or prior to the hearing upon request from the Medical Board of California at 2005
Evergreen Street, Suite 1200, Sacramento, California 95815.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the
rulemaking file which is available for public inspection by contacting the person named below.

You may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named below or by accessing the website listed
below.

CONTACT PERSON

Inquiries or comments concerning the proposed rulemaking action may be addressed to:

Name: Susan Cady, Enforcement Manager
Medical Board of California

Address: 2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Telephone No.: (916) 263-2389

Fax No.: (916) 263-2387

E-Mail Address: regulations@mbc.ca.gov

The backup contact person is:

Name: Kevin A. Schunke
Medical Board of California
Address: 2005 Evergreen Street, Suite 1200
Sacramento, CA 95815
Telephone No.: (916) 263-2389
Fax No.: (216) 263-2387
E-Mail Address: regulations@mbc.ca.gov

Website Access: Materials regarding this proposal can be found at
hitn://iwww.medbd.ca.gov/laws/requlations proposed.html .
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MEDICAL BOARD OF CALIFORNIA

INITIAL STATEMENT OF REASONS

Hearing Date: November 5, 2010

Subject Matter of Proposed Requlations:

To amend the Manual of Model Disciplinary Orders and Disciplinary Guidelines to
reflect changes in law, clarify existing language, and make technical changes to reflect
the current probationary environment.

Section(s) Affected:
Amend Section 1361 in Article 4 of Chapter 2, Division 13

Specific purpose of each adoption, amendment, or repeal:

The current Manual of Model Disciplinary Orders and Disciplinary Guidelines
referenced in the regulation (10th Edition/2008) must be made consistent with current
law. The proposed regulation will reference the 11" Edition/2010 of the Manual of
Model Disciplinary Orders and Disciplinary Guidelines, reflecting changes in law, as well
as making technical changes to address unnecessary and duplicative elements, and
some technical changes to reflect the current probationary environment.

Factual Basis/Rationale:

The factual basis and rationale for the determination that each amendment is
reasonably necessary to clarify the purpose for which technical changes are required,
together with a description of the problem, administrative requirement, or other
condition or circumstance that each amendment is intended to address, is as follows:

Condition 5-7. Controlled substances — Total Restriction/Partial Restriction

e Expand restriction to include “furnishing” controlled substances and amend the
language regarding the appropriateness or necessity of prescribing controlled
substances to patient.

B&P Code Section 2242 was amended to require that an “appropriate prior
examination and a medical indication” must exist before prescribing medication
to a patient. The Board is amending the Guidelines to be consistent with the
current laws pertaining to prescribing. The current Guidelines restrict
respondents from prescribing, administering and dispensing medication but do
not restrict their ability to furnish or supply controlled substances to patients.
This amendment is necessary to correct this omission.
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Condition 8. Controlled Substances — Maintain records

Deletes language stating that the failure to comply with the requirement to
maintain logs and records constitutes a violation of probation.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 9-10 Controlied Substances/Alcohol Abstain from Use

Allows the Board to impose a “cease practice” order when a positive biological
fluid test is received for alcohol or a substance not legally prescribed and
requires that an administrative action be filed timely so the respondent is
afforded due process.

Due to a change in law, the Medical Board no longer has a Diversion Program to
monitor physicians with substance abuse problems. In the past, physicians were
ordered into the Diversion Program. The program had the authority to order a
physician who tested positive from a biological fluid test, {0 cease practicing
medicine. While the previous Guidelines were amended to reflect the elimination
of the Diversion Program, it did not contain the specific condition that the Board
could order physicians testing positive to cease practice. In addition, SB 1441
required the Department of Consumer Affairs (DCA) to develop guidelines for
monitoring all licensees with substance abuse problems.
(http://www.dca.ca.gov/about dca/sacc/unistand 04 10.pdf). The Guidelines
developed by DCA require that licensees be removed from practice should they
test positive for drugs or alcohol. The Board is recommending that the licensee
be given notification and shall be directed to cease practice within three days
following the notification. The Board currently has the authority to direct the
respondent to cease practice if a practice monitor is not replaced in a timely
manner. The proposed language recommending that the cease practice order
become effective three days after notification to the respondent is consistent with
the existing guidelines currently in use and, in the Board's opinion, gives the
respondent adequate notice to make the necessary arrangements to close the
practice temporarily and redirect patients to covering physicians. The Board is
required to file an accusation/petition to revoke probation within 15 days and, if
requested, provide the respondent with a hearing in 30 days. The Board used
the timeframes defined in Government Code Section 11529(f) for providing an
expeditious hearing on interim suspension orders as the model for the
timeframes for the filing of an accusation and the hearing on “cease practice”
orders issued by the Board. The expedited timeframes being proposed are
necessary to provide due process {o licensees.
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Condition 11. Biological Fluid testing

Expands and defines “Biological Fluid Testing” to include blood, urine,
breathalyzer, and hair follicle testing and removes the minimum number of tests
required throughout the term of probation. Allows the Board to order the
respondent to cease practice for failing to cooperate with the required testing.
Deletes language stating that the failure to cooperate with the biological fluid
testing constitutes a violation of probation.

Due to technological changes in drug testing, it is preferable to define “Biological
Fluid Testing” to include other methods that may be able to detect some
substances that are not picked up by a urine test. This is necessary to protect
the public by allowing for better drug and alcohol testing. In addition, SB 1441
required the Department of Consumer Affairs to develop guidelines for
monitoring all licensees with substance abuse problems.
(http://www.dca.ca.qgov/about dca/sacc/unistand 04 10.pdf) The guidelines
developed by DCA identified specific testing frequencies; however, the number
has been the subject of extensive debate within the Boards, licensee population
and other interested parties. By removing reference to a specific number of
minimum tests throughout the term of probation, the Board will be able to adjust
the frequency according to the specific facts of the case and/or the Guidelines
once finalized by DCA.

The Board is also proposing that a “cease practice” order be issued for failing to
cooperate with the ordered biological fluid testing. The Board currently has the
authority to direct the respondent to cease practice if a practice monitor is not
replaced in a timely manner. The proposed language recommending that the
cease practice order become effective three days after notification to the
respondent is consistent with the existing guidelines currently in use and, in the
Board’s opinion, gives the respondents adequate notice to make the necessary
arrangements to close the praclice temporarily and redirect patients to covering
physicians. The Board is required to file an accusation/petition to revoke
probation within 15 days and, if requested, provide the respondent with a hearing
in 30 days. The Board used the timeframes defined in Government Code Section
11529(f) for providing an expeditious hearing on interim suspension orders as
the model for the timeframes for the filing of an accusation and the hearing on
“‘cease practice” orders issued by the Board. The expedited timeframes being
proposed are necessary to provide due process to licensees.

Standard Condition #35 states that the failure to comply with any term and

condition is a violation of probation; therefore this language is redundant and
unnecessary.
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Condition 12. Community Service

¢ Deletes language indicating medical community service cannot be ordered or
allowed when the board has charged the respondent with negligence or
incompetence in a quality of care case unless and until the respondent has been
tested and deemed competent and safe to practice. Amends this condition to
preclude medical community service from being ordered when disciplinary action
has been taken related to the quality of the medical care provided by
respondent.

BPC Section 2228 (d) authorizes the Board to place an individual on probation
and allow the option of alternative community service in cases other than
violations relating to quality of care. It is not in the interest of public protection to
permit a physician found to have been negligent or incompetent to provide
medical care as part of his/her community service. This amendment is
necessary to conform to the existing statute.

Condition 13. Education Course

e Expand acceptable continuing medical education courses beyond classroom,
conference, and seminars, to reflect other types of educational delivery systems.

There has been a change in the educational environment, and respondents may
be able to complete more appropriate coursework not offered in the traditional
classroom. Online courses, CD Rom courses, workshops, and other methods of
education may be more suitable to address a respondent’s deficiencies. For this
reason, the Board is proposing to allow other types of courses, rather than only
those didactic courses taught in a classroom environment.

Condition 14. Prescribing Practices Course

e Allows for participation in equivalent programs other than those provided by the

‘ Physician Assessment & Clinical Education (PACE) Program offered by UCSD, if
approved by the Medical Board. Requires that the respondent provide all
documentation and material required by the program and sets specific
timeframes for completing the ordered course. Deletes language stating that
the failure to complete the prescribing practices course within six months
constitutes a violation of probation and clarifies that any CME hours received for
completing this course could not also be applied towards meeting the CME
requirements for license renewal.

There are other comparable prescribing practices programs in various locations
other than the San Diego PACE Program and the Board is proposing to allow



physicians to attend alternative but equivalent programs. A number of the
education/training courses included in the Guidelines require that the physician
provide materials prior to the classroom instruction or participate in exercises
after completing the classroom instruction. This material can be used to either
determine the areas of remediation required prior to classroom instruction or to
provide longitudinal follow-up at six and twelve month intervals following the
classroom instruction. This amendment is necessary to ensure that the
respondent cooperates with all of the requirements of the course and to define
the timelines and consequences for failing to comply. A one year deadline has
seen selected to ensure the longitudinal follow up requirement has been
satisfied. The current Guidelines define a deadline for enroliment in the required
course but there is no timeframe defined for completing the classroom
instruction. Based on the Board's experience in this area, six months is an
adequate amount of time to allow a physician to clear his/her schedule to devote
to the classroom portion of the course.

It has been the Board’s policy to not allow physicians to use the CME credits
obtained while completing the board-ordered educational courses as meeting
both the probation condition and a portion of the 25 hours of CME required each
year for license renewal. This language is necessary to memorialize the existing
policy and eliminate confusion for the respondents on the number of CME hours
required to maintain licensure.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 15. Medical Recordkeeping Course

Allows for participation in equivalent programs other than those provided by the
Physician Assessment & Clinical Education (PACE) Program offered by UCSD, if
approved by the Medical Board. Requires that the respondent provide all
documentation and material required by the program and sets specific
timeframes for completing the ordered course. Deletes language stating that
the failure to comply with the requirement to maintain logs and records
constitutes a violation of probation and clarifies that any CME hours received for
completing this course could not also be applied towards meeting the CME
requirements for license renewal.

There are other comparable medical recordkeeping programs in various
locations other than the San Diego PACE Program and the Board is proposing to
allow physicians to attend alternative but equivalent programs. A number of the

education/training courses included in the Guidelines require that the physician
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provide materials either prior to the classroom instruction or participate in
exercises after completing the classroom instruction. This material can be used
to either determine the areas of remediation required prior to classroom
instruction or to provide longitudinal follow-up at six and twelve month intervals
following the classroom instruction. This amendment is necessary to ensure
that the respondent cooperates with all of the requirements of the course and to
define the timelines and consequences for failing to comply. A one year
deadline has seen selected to ensure the longitudinal follow up requirement has
been satisfied. The current Guidelines define a deadline for enrollment in the
required course but there is no timeframe defined for completing the classroom
instruction. Based on the Board's experience in this area, six months is an
adequate amount of time to allow a physician to clear his/her schedule to devote
to the classroom portion of the course.

It has been the Board’s policy to not allow physicians to use the CME credits
obtained while completing the board-ordered educational courses as meeting
both the probation condition and a portion of the 25 hours of CME required each
year for license renewal. This language is necessary to memorialize the existing
policy and to eliminate confusion for the respondents on the number of CME
hours required to maintain licensure.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 16. Professionalism Course/Ethics Course

Requires that the respondent provide all documentation and material required by
the program and sets specific timeframes for completing the ordered course.
Deletes language stating that the failure to complete the course within the first
year constitutes a violation of probation and clarifies that any CME hours
received for completing this course could not also be applied towards meeting
the CME requirements for license renewal.

There are other comparable professionalism programs in various locations other
than the San Diego PACE Program and the Board is proposing to allow
physicians to attend alternative but equivalent programs. A number of the
education/training courses included in the Guidelines require that the physician
provide materials prior to the classroom instruction or participate in exercises
after completing the classroom instruction. This material can be used to either
determine the areas of remediation required prior to classroom instruction or to
provide longitudinal follow-up at six and twelve month intervals following the
classroom instruction. This amendment is necessary to ensure that the
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respondent cooperates with all of the requirements of the course and to define
the timelines and consequences for failing to comply. A one year deadline has
seen selected to ensure the longitudinal follow up requirement has been
satisfied. The current Guidelines define a deadline for enroliment in the required
course but there is no timeframe defined for completing the classroom
instruction. Based on the Board's experience in this area, six months is an
adequate amount of time to allow a physician to clear his/her schedule to devote
to the classroom portion of the course.

It has been the Board's policy to not allow physicians to use the CME credits
obtained while completing the board-ordered educational courses as meeting
both the probation condition and a portion of the 25 hours of CME required each
year for license renewal. This language is necessary to memorialize the existing
policy and to eliminate confusion for the respondents on the number of CME
hours required to maintain licensure.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Finally, the course has been renamed from “Ethics Course” to Professionalism
Program. This amendment includes technical changes to reflect the name
change.

Condition 17. Professional Boundaries Course

Allows the Board to accept the completion of a professional boundaries program
or course prior to the effective date of the decision as fulfillment of this condition.
Clarifies that any CME hours received for completing this course could not also
be applied towards meeting the CME requirements for license renewal.

The Board has traditionally accepted coursework taken before the effective date
of the decision in all other educational conditions except the professional
boundaries course. There is no reason why this course should not be subject to
the same parameters. This amendment is necessary to correct this omission and
to clarify that the Professional Boundaries Course used as the standard is the
course offered by PACE.

It has been the Board'’s policy to not allow physicians to use the CME credits
obtained while completing the board-ordered educational courses as meeting
both the probation condition and a portion of the 25 hours of CME required each
year for license renewal. This language is necessary to memorialize the existing
policy and to eliminate confusion for the respondents on the number of CME
hours required to maintain licensure.
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Condition 18. Clinical Training Program

Amends the language to clarify that the respondent must successfully complete
the clinical training program six months after enroliment and allows the Board to
order the respondent to cease practice if the clinical training program has not
been successfully completed. Amends the language to require that the
assessment and retraining be focused on the area of medicine that the
respondent was alleged to be deficient in. Deletes language stating that the
failure to participate in and complete all phases of the clinical training program
constitutes a violation of probation. Adds a timeframe for enrolling in the
professional enhancement program if ordered.

The current Guidelines define a deadline for enrollment in the clinical training
program but there is no timeframe defined for completing the program. Based
on the Board's experience in this area, six months is an adequate amount of
time to allow a physician to clear his/her schedule to devote to the ordered
clinical training program and for the PACE (or comparable program) to perform
the initial assessment and develop the 40-hour clinical education component.

The objective in ordering a clinical training and assessment is to ensure that the
physician is competent and safe to practice medicine. When a physician
completes the clinical training program within the required time period but is
deemed unsafe to practice medicine, the Board must act quickly to ensure that
he/she is not allowed to continue treating patients. This amendment allows the
Board to issue a “cease practice” order if necessary to immediately remove the
physician from the practice of medicine if he/she did not successfully complete
the clinical training program. The Board currently has the authority to direct the
respondent to cease practice if a practice monitor is not replaced in a timely
manner. The proposed language recommending that the cease practice order
become effective three days after notification to the respondent is consistent with
the existing guidelines currently in use and, in the Board's opinion, gives the
respondent adequate notice to make the necessary arrangements to close their
practice temporarily and redirect patients to covering physicians.

Physicians are licensed to practice medicine in any specialty they choose but are
expected to meet the standard of care for the specialty they are practicing in. If
a physician has been disciplined for practicing medicine in a specialty outside
his/her area of training, the clinical assessment and retraining must correlate to
the area(s) of practice in which he/she is found to be negligent. This amendment
is necessary to clarify that requirement.

Standard Condition #35 states that the failure to comply with any term and

condition is a violation of probation; therefore this language is redundant and
unnecessary.
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The current Guidelines allow the Board to order a physician to enroll in the
professional enhancement program but do not include a timeframe for
enrollment. A 60-day time limit will ensure timely enrollment and, in the Board's
experience, is adequate time to allow the respondent to complete the application
and collect the patient charts needed as part of the enroliment process as well
as allow the PEP program sufficient time to identify an appropriate monitor and
arrange for on-site visits to begin the professional enhancement program.

Condition 19. Oral and/or Written/Examination

Amends the language to ensure that oral examinations being administered as a
condition of probation are consistent with the statutory requirements outlined in
BPC section 2293. Allows the Board to issue a cease practice order if the
respondent does not successfully complete the exam.

The current Guidelines do not specify how an oral examination should be
conducted and this amendment corrects that omission to ensure all oral
examinations follow a consistent protocol. The protocol is set forth in B&P
2293(a) and (b). Use of this protocol will result in consistency between the
various types of oral examinations.

The objective in ordering an oral/written examination is to ensure that the
physician is competent and safe to practice medicine. When a physician fails
the test, the Board must act quickly to ensure that he/she is not allowed to
continue treating patients. This amendment provides public protection by
immediately removing the physician from the practice of medicine if he/she did
not pass the oral or written examination.

Non-substantive grammatical changes are made for clarity and ease of reading.

Condition 20. Psychiatric Evaluation

Deletes language stating that the failure to complete a psychiatric evaluation and
psychological testing constitutes a violation of probation.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 21. Psychotherapy

Deletes language stating that the failure to undergo and continue psychotherapy

9
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constitutes a violation of probation. Amends language to add requirement that a
treating physician must be licensed in California.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary. The current Guidelines give the Board the authority to approve the
psychiatrist or psychotherapist nominated to provide the board ordered therapy.
As part of the approval process, the Board must consider the nominee’s
complaint history and background to ensure there are no pending complaints,
investigations or disciplinary actions which would suggest that the nominee’s
care might be outside the standard of practice in the medical community. This
background information would not be available to the Board unless the individual
is California licensed. This amendment is necessary to ensure that the Board
has the necessary information to review and approve individuals providing board
ordered psychotherapy.

Condition 22. Medical Evaluation and Treatment

Requires that disciplined physicians provide pertinent documentation to the
physician conducting a medical evaluation as part of a probationary condition
and adds the requirement that the treating physician must be licensed in
California. Deletes language stating that the failure to cooperate and/or comply
with the condition constitutes a violation of probation.

As a condition of probation for physicians who may be suffering from a medical
condition that may affect their medical practice skills, a medical evaluation
conducted by a physician may be ordered. In order for physicians conducting
the evaluations to effectively do their work, full cooperation is needed. For that
reason, the Guidelines have been amended to require the disciplined physician
to cooperate with the evaluator and provide any relevant documentation
requested. Otherwise, the resulting evaluation may not be complete.

The current Guidelines give the Board the authority to approve the physician
nominated to provide medical treatment deemed necessary following an
independent medical evaluation. As part of the approval process, the Board
must consider the nominee’s complaint history and background to ensure there
are no pending complaints, investigations or disciplinary actions which would
suggest that the nominee’s care might be outside the standard of practice in the
medical community. This background information would not be available to the
Board unless the individual is California licensed. This amendment is necessary
to ensure that the Board has the necessary information to review and approve
individuals providing recommended and/or board ordered medical treatment.

10
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Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 23. Monitoring — Practice/Billing

Provides the ability to issue a cease practice order if the respondent fails to
obtain an approved practice monitor within 60 calendar days from the effective
date of the Decision. Minor grammatical changes have been made to the
language to ensure that notification is sent to the respondent prior to imposing a
cease practice order and to clarify the timeframe for the order to become
effective. Deletes language stating that the failure to cooperate and/or comply
with the condition constitutes a violation of probation.

The current Guidelines allow the Board to issue a “cease practice” order to the
respondent if the approved practice/billing monitor resigns and the respondent is
unable find a replacement within 60 days. However, if the respondent does not
find an acceptable practice/billing monitor within the first 60 calendar days after
the decision becomes effective, the Board has no authority to order a “cease
practice”. There is no reason why the initial appointment of a practice/billing
monitor should not be subject to the same parameters as securing a
replacement. This amendment is necessary to correct this omission. In addition
the language was amended to clarify that the Board or designee must approve
any modifications made to the monitoring plan. The current Guidelines confirm
that the Board or designee must approve the initial monitoring plan but there is
no provision to address any adjustments or changes made to the monitoring
plan. This amendment is necessary to address that omission.

The time period to secure a replacement monitor was clarified to identify
“‘calendar” days to be consistent with all other timeframes outlined in this
condition. Standard Condition #35 states that the failure to comply with any term
and condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 24. Solo Practice Prohibition

Defines the term “solo practice” by a licensee on probation and provides the
ability to issue a cease practice order if the respondent fails to secure an
approved practice setting within 60 calendar days from the effective date of the
Decision or from a change in an approved practice setting.

The current language does not provide a sufficient explanation as to what the
Board is requiring when a respondent is prohibited from engaging in “solo”

11
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practice which has resulted in ambiguity for the probationer. The clarifying
language added to the condition defines what is meant by the solo practice
prohibition and clarifies that a probationer cannot just have another physician,
who is sharing office space, or employ other health care practitioners, such as
registered nurses or physician assistants, to comply with this condition. The goal
of this condition is to ensure that the physician, who has been found to be
negligent, dishonest or to have engaged in inappropriate relationships with
patients, has another physician colleague or peer to consult with and give
guidance on patient care issues. Neither a registered nurse, a physician
assistant , nor an independent contract physician can fulfill this role. By including
the parameters of the condition it clarifies for the respondents what is required of
them when they have this condition and provides for greater public protection by
ensuring that requirements of this condition can be clearly understood.

This amendment would also allow the Board to issue a “cease practice” order to
remove the physician from the practice of medicine if he/she is in practice setting
that is inconsistent with the solo practice prohibition. The Board currently has the
authority to direct the respondent to cease practice if a practice monitor is not
replaced in a timely manner but has no such provision on the “solo practice”
prohibition. This amendment is necessary to correct that omission. The
proposed language requiring that the cease praclice order become effective
three days after notification to the respondent is consistent with the existing
guidelines currently in use and, in the Board’s opinion, gives the respondent
adequate notice to make the necessary arrangements {o close the practice
temporarily and redirect patients to covering physicians.

Condition 25. Third Party Chaperone

Amends this condition to require that chaperones record their presence on the
medical record and incorporates privacy protection for the patient by only
requiring the patient’s initials. Adds protection for the chaperone by informing
the respondent that the chaperone cannot be terminated from the position
because he/she reports a finding to the Board. Allows the Board to order the
respondent to cease practice for failing to have an approved third party
chaperone. Deletes the recommendation regarding the practice environment
most suitable for sexual offenders.

The Board is also proposing that a “cease practice” order be issued for not
having or failing to replace a third party chaperone. The Board currently has the
authority to direct the respondent to cease practice if a practice monitor is not
replaced in a timely manner but no such provision for the third party chaperone
requirement. This amendment is necessary to correct that omission. The
proposed language requiring that the cease practice order become effective
three days after notification to the respondent is consistent with the existing
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guidelines currently in use and, in the Board’s opinion, gives the respondent
adequate notice to make the necessary arrangements to close their practice
temporarily and redirect patients to covering physicians

History has shown that failure of the third party chaperone to properly document
the medical record can result in a lack of evidence when a violation is detected.
By including the signature instead of initials in the medical record the Board can
more easily identify the name of the third party chaperone that was in
attendance. To reflect the privacy laws, the log maintained by respondent will
only have the patient’s initials and not the full name. To remove the fear of
retaliation against the third party chaperone, the Board has added the prohibition
that respondent cannot terminate a third party chaperone as a result of his/her
cooperation with the Board. All of these changes will strengthen the
enforceability of this term of probation. BPC Section 2232 requires, with some
limited exceptions, license revocation for any physician required to register as a
sex offender. This amendment is needed to reflect this statutory change.

Standard Condition #35 states that the failure to comply with any term and
condition is a violation of probation; therefore this language is redundant and
unnecessary.

Condition 26. Prohibited Practice

Amended language to remove additional requirement for written notification to be
provided at subsequent patient visits. Deletes language stating that the failure
to cooperate and/or comply with condition constitutes a violation of probation.

The current Guidelines require that the respondent make a verbal notification to
any patient seeking the prohibited service and must document that notification in
a log. In addition, at any subsequent visits, each time the patient seeks the
prohibited service, the respondent must provide a written notification to the
patient and place the written notification in the file. However, in the Board's
experience, this protocol is not consistent with how a medical practice functions.
Typically, a patient will contact the physician’s office and schedule an
appointment through the office staff. The staff will identify the reason for the
appointment and what “service” is needed. If the patient wishes to be scheduled
for a procedure or service that the respondent is prohibited from providing, the
patient would be advised at that time that the requested service/procedure could
not be provided and no appointment would be scheduled. The amended
language requires that all patients be notified after the decision becomes
effective that the respondent is prohibited from providing specific services or
procedures and that notification must be documented in a log. If all patients are
provided with the notification when it becomes effective, it is highly unlikely that
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patients would continue to “request” the prohibited service or be scheduled by
the physician’s office staff for a service or procedure the physician could not
provide. To require the respondent to provide additional notifications (either
written or verbal) appears unnecessary and burdensome.

Standard Condition #35 states that the failure to comply with any term and

condition is a violation of probation, therefore this language is redundant and
unnecessary.

Condition 27. Notification

o Clean-up language to clarify when respondents must provide notification to their
employer.

The current language implies that respondents are not practicing when placed on
probation. This makes it clear that within seven (7) days from the effective date
of the Decision they must provide notification. Based on the Board’s
experience, seven days is sufficient time for respondents to make the necessary
notification to their employer, hospitals where they have privileges and
malpractice insurance carriers.

Condition 31 General Probatﬂion Regquirements

e Amends the formatting to make it clearer to the respondent what the general
requirements are while serving on probation. Aside from adding the headings,
the first section explains that respondents will have to comply with the Board's
probation unit and the terms and conditions of probation. Other enhancements
include requesting the respondent’'s e-mail address and telephone number for
contact purposes; clarifying that the respondent cannot practice at a patient’s
residence unless the patient resides in a skilled nursing facility or other similar
licensed facility. The notification for travel or residence outside California was
incorporated from the previous Condition 33, “Residing or Practicing Out of
State.”

During the probationary term, the Board needs to maintain contact with the
respondent to schedule appointments and interviews and to ensure compliance
with the ordered terms and conditions. Adding phone numbers and e-mails
addresses (if applicable) to the contact information that must be provided
enhances the Board’s ability to maintain regular contact with the respondent.

The current Guidelines do not allow respondents to practice medicine in their
residence. It is not in the interest of public protection to permit a physician found
to have been negligent or incompetent to provide medical care in a patient’s
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residence. However, there are some settings where the patient may be seen
somewhere other than the physician’s office; such as a skilled nursing facility
and licensed board and care facility, etc. By including the parameters of the
condition it clarifies for the respondents what is required of them when they have
this condition. These limitations provide greater public protection by ensuring
practice occurs in an organized health care setting.

Condition 32 Interview with the Board

+ Non-substantive grammatical changes are made for clarity and ease of reading.

Condition 33 Residing or Practicing Out of State

e This condition was repealed and portions were consolidated into condition
number 31, "General Probation Requirements” and the new number 33 “Non-
Practice While on Probation.”

It was determined that the information in this condition and condition #34 were
redundant; therefore the two conditions were combined to remove unnecessary
language.

Condition 34 Failure to Practice Medicine

e This condition was repealed and portions were consolidated into condition
number 31, “General Probation Requirements” and the number 33 “Non-Practice
While on Probation.”

It was determined that the information in this condition and the previous
condition #33 were redundant; thereby the two conditions were combined to
remove unnecessary language.

Underlying Data:

As specified above, the 10™ Edition (2008) of the Manual of Model Disciplinary Orders
and Disciplinary Guidelines is referenced in current regulation. The 11" Edition (2010)
of the Guidelines has been amended to reflect changes in law, changes in educational
and probationary environments, and has also been amended for clarity and
consistency.

The Medical Board has worked on the changes in the Guidelines for several months,
culminating with a meeting on June 18, 2009 with interested parties, including
professional associations and consumer organizations, defense counsels and
prosecutors. (Minutes attached.) Suggestions made at that meeting, if appropriate,
were incorporated into the 11™ Edition of the Guidelines. In summary, the proposed
changes were not controversial, and the Board would expect little comment, if any, in
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opposition to this rulemaking as a result of the comments heard at that meeting.

As discussed in the “Factual Basis” above, changes to the Guidelines have been made
to clarify conditions, tighten requirements, remedy ambiguities in the previous edition,
and offer alternatives that reflect the current law, educational opportunities,
technological advances, and the probationary environment. The Board consulted with
all interested parties, including prosecutors, defense counsels, professional
organizations, probation officers and individual physicians to solicit comment into the
proposed changes.

Business Impact

X This regulation will not have a significant adverse economic impact on
businesses. This initial determination is based on the following facts or
evidence/documents/testimony:

This regulation only impacts physicians disciplined by the Medical Board.

Description of alternatives which would lessen any significant adverse
impact on business:

Not applicable, as the proposed regulation has no business or economic impact.

Specific Technologies or Equipment:

X This regulétion does not mandate the use of specific technologies or
equipment.

This regulation mandates the use of specific technologies or equipment.
Such mandates or prescriptive standards are required for the following
reasons:

Consideration of Alternatives:

No reasonable alternative to the regulation would be either more effective in carrying
out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposed regulation.
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Medical Board of California
Disciplinary Guidelines
Specific Language

1. Amend section 1361 in Article 4 of Chapter 2, Division 13, to read as follows:

1361. Disciplinary Guidelines.

In reaching a decision on a disciplinary action under the Administrative
Procedure Act (Government Code Section 11400 et seq.), the Medical Board of
California shall consider the disciplinary guidelines entitled “Manual of Disciplinary
Guidelines and Model Disciplinary Orders” (40" Edition/2008 11" Edition/2010) which
are hereby incorporated by reference. Deviation from these guidelines and orders,
including the standard terms of probation, is appropriate where the Medical Board of
California in its sole discretion determines by adoption of a proposed decision or
stipulation that the facts of the particular case warrant such a deviation -- for example:
the presence of mitigating factors; the age of the case; evidentiary problems.

NOTE: Authority cited: Sections 2018, Business and Professions Code; and Sections
11400.20 and 11400.21, Government Code. Reference: Sections 2227, 2228, 2229,
and 2234, Business and Professions Code; and Sections 11400.20 and 11425.50(e),
Government Code.
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State of California
State and Consumer Services Agency
MEDICAL BOARD OF CALIFORNIA
MANUAL OF MODEL DISCIPLINARY ORDERS
AND DISCIPLINARY GUIDELINES
1140" Edition
20082010
STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA

Barbara Yaroslavsky,
President
Frank LZerunyan,
Vice President
Hedy Chang,
Secretary

The Board produced this Manual of Model Disciplinary Orders and Disciplinary
Guidelines, 1140™ Edition for the intended use of those involved in the physician
disciplinary process: Administrative Law Judges, defense attorneys, physicians-
respondents, trial attorneys from the Office of the Attorney General, and the Board’s
disciplinary panel members who review proposed decisions and stipulations and make
final decisions. These guidelines are not binding standards.

The Federation of State Medical Boards and other state medical boards have requested
and received this manual. All are welcome to use and copy any part of this material for
their own work.

For additional copies of this manual, please write to_the address below or visit
http://www.medbd.ca.gov/publications/disciplinary _quide.pdf:

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Phone (916) 263-2466

Revisions to the Manual of Model Disciplinary Orders and Disciplinary Guidelines; are
made periodically. Listed below are the most recent changes included in the 1140"
edition approved by the Board following open discussion at a public meeting.

Summary of Changes
The former “Disciplinary Guidelines — Index” printed after the last “Standard Conditions”

has been moved to the Table of Contents (a formatting change only) and has been
renamed the “Recommended Range of Penalties for Violations” for clarity.

Model Condition Number:
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5, Controlled Substances - Total Restriction

Eliminated the term "good faith” prior examination to reflect amendments made to statute

that now requires-an "appropriate prior examination and a medical indication” and adds
“furnish” to the list of prohibited activities.

Ehmmated the term “good faith” prior examination to reflect amendments made to statute
that now requires an “appropriate prior examination and a medical indication” and adds
“furnish” to the list of prohibited activities.

8. Controlled Substances - Maintain Records and Access To Records and
Inventories

Deieted lanquaqe that fallure to comg!g isa woiatlon of graba‘uon because the languag

is unnecessary as any failure fo comply with the terms or conditions of probalion is
violation of probation.

9, Controlied Substances Abstam From Use

Added Ianguage that resgondent Shall cease the Qractlce of medicine based upona

positive biological fluid fest and that the Board must meet time requirements for filing an
Accusalion and/or Petition to Revoke and hold a hearing.

10..Alcohol - Abstain From Use

Added language that respondent shall cease the practice of medicine based upon a
asitive biological fluid fest and that the Hoard must mee! requirements for fillng an

Accusation andior Petition to Revoke and hold a hearing.

11. Biological Fluid Testing

Deleted language that failure to comply is a violation of probation because the language
is unnecessary as any failure to comply with the terms or conditions of probation is a
violation of probation. Expands the parameters of biological fluid testing to include
various testing mechanisms. Added language that respondent shall cease the practice

of medicine based upon a positive biological fluid test and that the Board must meet
requirements for filing an Accusation and/or Petition to Revoke and hold a1 hearing.
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Reworded the language regarding non-medical community service.

12. Community Service - Free Services

ion Course

13. Educat

, conference or

to classroom

10N program or course

the educat

ing

im

Deleted lanquage |

tt

seminar se

ngs

Course

ices

Pract

ing

14. Prescr
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Added language to require the course be equivalent to the course offered at the
Physician Assessment and Clinical Education Program, Universily of California, San
Diege School of Medicine. Also added language requiring the respondent to provide

pertinent documents to the program and amended the language regarding completion of
the course.

15. Medical Record Keeping Course

Added language to require the course be equivalent to the course offered at the
Physician Assessment and Clinical Education Program, University of California, San
Diego School of Medicine. Also added language requiring the respondent to provide

pertinent documents to the program and amended the language regarding completion of
the course.

16. Ethics-Course Professionalism Program (Ethics Course)

Amended the name and language to comport with subseguent regulations setting
requirements for a professionalism program {(previously referred fo as an ethics course).

Also added language requiring the respondent to provide pertinent documents to the
program and amended the language regarding comglenon of the course.

17. Professional Boundaries Program

Deleted lanqguage that failure to comply is a violation of probation because the language.
is unnecessary as any failure to comply with the terms or conditions of probation is a
violation of probation. Added language permitting discretionary acceptance of a course
faken pnor o the effective date of the decision.

18. Clinical Training Program
Amended the language regarding completion of program and replaced the terms

specialty and sub specialty with area of practice in which respondent was deficient.

Added language that respondent shall cease the practice of medicine for failing to
successiully complete the clinical training program. - Alsc eliminated the subseguent
optional term and made i a requirement.

19. Oral or Written Examination
Added that if the examination is an oral examination. it is to be administered in

accordance with Business and Professions Code section 2293(a) and (b}. Also
gliminated the subseguent ogﬁonal termand made it a regu;rement Made techmcal

20. Psychiatric Evaluation
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Deleted language that failure to comply is a violation of probation because the language
is unnecessary as any failure to comply with the terms or conditions of probation is a

violation of probatxon

21. Psychotherapy
Deleted language that failure to comply is a violation of probation because the language

‘s urmecessa / 38 an failure 1o comply with the terms or conditions of probation is a

22, Medical Evaluation and Treatment

Added language requiring the respondent to provide perinent documents/information to

the evaluating physician. Deleted language that failure to comply is a violation of

probation because the lanquage is unnecessary as any failure to comply with the terms
or cond;tmns of grobatton is @ violation of Qrcbatton

23. Monitoring - Practice/Billing
Restructured the formatting to clarify the type of monitor required. Deleted lanquage that

failure to comply is a violation of probation because the language is unnecessary as any
failure to comply with the terms or conditions of probation is a violation of probation.
Added language that respondents shall cease the practice of medicine until they obtain a
monitor if they do not meet the required timeline for obtaining a monitor,

24. Solo Practice Prohibition

Clarified the title to show it was a prohibition and clarified what constitutes solo practice.
Added language that respondent shall cease the praclice of medicine for failing to

secure an approved practice setting within 80 days.

25. Third Party Chaperone

Restructured the formatting to clarify the type of patient in which respondent is required
to have a chaperone. Deleted language that failure to comply is a violation of probation
because the language is unnecessary as any failure to comply with the terms or
conditions of probation is a violation of probation. In addition, language was added
prohibiting employment termination of a chaperone for reporting to the Board, Added

language that respondent shall cease the practice of medicine for failing to have an
approved third-party chaperone.

26. Prohibited Practice
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Restructured the formatting of the condition to clarify the type of practice prohibition and
to require that all patients be notified of prohibition. Deleted language that required a

written notification in addition to verbal. Deleted language that failure to comply is a
violation of probation because the language is unnecessary as any failure to comply with

the terms or conditions of probation is a violation of probation. ~

27. Notification
Regquired notification to be within seven davs of the effective date of the decision rather

31. General Probation Requirements Unit Compliance
Reformatted the conditions and added clarification regarding notification of residence or

practice out-of-state and of email and telephone number.

32. Interview with the Board or its designee

Reworded for clarity.

5 »

Formerly 33. Residing or Practicing Out-of-State
Deleted condition due to combining conditions 33 and 34 to clarify non-practice

Formerly 34. Failure to Practice Medicine- California Resident
Deleted condition due to combining conditions 33 and 34 to clarify non-practice

New 33. Non-Practice While on Probation

Combined former conditions #33 and #34. Clarified non-practice regardless of physician
location. Added clinical training for non-practice of more than 18 calendar months,

defined non-practice, and required physician to practice in two years.

OF 36-itis-ro-Ay 2 g on-of-forme - Formerly # 35, it is
re-numbered to reflect the combination of conditions #33 and #34. Reference to “cost

recovery” is deleted condition due to elimination of authority to order cost recovery. See
Business and Professions Code section 125.3(k).

36.-35. Violation of Probation
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Formerly 37. Cost Recovery
Deleted condition due to elimination of authority to order cost recovery. See Business

and Professuons Code section 125, 3§k)

38. 36. License Surrender
Formerly 38, it is re-numbered to reflect the combination of conditions #33 and #34 and

the delehon of condltlon #37. Also, reworded for clarlty

39. 37. Probation Monitoring Costs
Formerly 38, it is re-numbered to reflect the combination of conditions #33 and #34 and

the deletion of condition #37. Also, deleted language that failure to comply is a violation

of probation because the language is unnecessary as any failure to comply with the
terms or condlttons of grobatlon is a viclation of meahon
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STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA
MODEL DISCIPLINARY ORDERS AND
DISCIPLINARY GUIDELINES

Business and Professions Code section 2229 mandates protection of the public shall be
the highest priority for the Medical Board and for the Administrative Law Judges of the
Medical Quality Hearing Panel. Section 2229 further specifies that, to the extent not
inconsistent with public protection, disciplinary actions shall be calculated to aid in the
rehabilitation of licensees. To implement the mandates of section 2229, the Board has
adopted the Manual of Model Disciplinary Orders and Disciplinary Guidelines
(guidelines), 1130™ Edition. Consistent with the mandates of section 2229, these
guidelines set forth the discipline the Board finds appropriate and necessary for the
identified violations. In addition to protecting the public and, where not inconsistent,
rehabilitating the licensee, the Board finds that imposition of the discipline set forth in the
guidelines will promote uniformity, certainty and faimess, and deterrence, and, in turn,
further public protection.

The Board expects that, absent mitigating or other appropriate circumstances such as
early acceptance of responsibility, and demonstrated willingness to undertake Board-
ordered rehabilitation, the age of the case, and evidentiary problems, Administrative Law
Judges hearing cases on behalf of the Board and proposed settlements submitted to the
Board will follow the guidelines, including those imposing suspensions. Any proposed
decision or settlement that departs from the disciplinary guidelines shall identify the
departures and the facts supporting the departure.

The Model Disciplinary Orders contain three sections: three (3) Disciplinary Orders;
twenty-three (23) Optional Conditions whose use depends on the nature and
circumstances of the particular case; and gleven thirteen (113) Standard Conditions that
generally appear in all probation cases. All orders should place the Disciplinary Order(s)
first, eptional-conditionts) Optional Condition{s) second, and standard-conditions
Standard Condition(s) third.
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MODEL DISCIPLINARY ORDERS
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141(a) Disciplinary Action Taken By Others
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MODEL DISCIPLINARY ORDERS
1. Revocation - Single Cause
Certificate No. issued to respondent is revoked.
2. Revocation - Multiple Causes

Certificate No. issued to respondent is revoked pursuant to
Determination of Issues (e.g. |, I, and i1}, separately and for all of them.

3. Standard Stay Order

However, revocation stayed and respondent is placed on probation for (e.g., ten) years
upon the following terms and conditions.

OPTIONAL CONDITIONS
4. Actual Suspension

As part of probation, respondent is suspended from the practice of medicine for (e.g., 90
days) beginning the sixteenth (16th) day after the effective date of this decision.

5. Controiled Substances - Total Restriction

Respondent shall not order, prescribe, dispense, administer, furnish, or possess any
controfled substances as defined in the California Uniform Controlied Substances Act.

Respondent shall not issue an oral or written recommendation or approval to a patient or
a patient’s primary caregiver for the possession or cultivation of marijuana for the
personal medical purposes of the patient within the meaning of Health and Safety Code
section11362.5.

If respondent forms the medical opinion, after @ an appropriate geod-faith prior
examination_and a medical indication, that a patient's medical condition may benefit from
the use of marijuana, respondent shall so inform the patient and shall refer the patient to
another physician who, following an appropriale prior geed-faith examination_and a
medical indication, may independently issue a medically appropriate recommendation or
approval for the possession or cultivation of marijuana for the personal medical purposes
of the patient within the meaning of Health and Safety Code section 11362.5. In addition,
respondent shall inform the patient or the patient’s primary caregiver that respondent is
prohibited from issuing a recommendation or approval for the possession or cultivation
of marijuana for the personal medical purposes of the patient and that the patient or the
patient’s primary caregiver may not rely on respondent’s statements to legally possess
or cultivate marijuana for the personal medical purposes of the patient. Respondent shall
fully document in the patient’s chart that the patient or the patient’s primary caregiver
was so informed. Nothing in this condition prohibits respondent from providing the
patient or the patient’s primary caregiver information about the possible medical benefits
resulting from the use of marijuana.
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6. Controlled Substances - Surrender of DEA Permit

Respondent is prohibited from practicing medicine until respondent provides
documentary proof to the Board or its designee that respondent’s DEA permit has been
surrendered to the Drug Enforcement Administration for cancellation, together with any
state prescription forms and all controlled substances order forms. Thereafter,
respondent shall not reapply for a new DEA permit without the prior written consent of
the Board or its designee.

7. Controlied Substances - Partial Restriction
Respondent shall not order, prescribe, dispense, administer, furnish, or possess any

controlled substances as defined by the California Uniform Controlled Substances Act,
except for those drugs listed in Schedule(s) (e.g., IV and V) of the Act.

Respondent shall not issue an oral or written recommendation or approval to a patient or
a patient’s primary caregiver for the possession or cultivation of marijuana for the
personal medical purposes of the patient within the meaning of Health and Safety Code
section11362.5. If respondent forms the medical opinion, after an appropriate geed-faith
prior examination_and medical indication, that a patient’s medical condition may benefit
from the use of marijuana, respondent shall so inform the patient and shall refer the
patient to another physician who, following an appropriate prior geed-faith examination
and medical indication, may independently issue a medically appropriate
recommendation or approval for the possession or cultivation of marijuana for the
personal medical purposes of the patient within the meaning of Health and Safety Code
section 11362.5. In addition, respondent shall inform the patient or the patient’s primary
caregiver that respondent is prohibited from issuing a recommendation or

approval for the possession or cultivation of marijuana for the personal medical purposes
of the patient and that the patient or the patient’s primary caregiver may not rely on
respondent’s statements to legally possess or cultivate marijuana for the personal
medical purposes of the patient. Respondent shall fully document in the patient’s chart
that the patient or the patient’s primary caregiver was so informed. Nothing in this
condition prohibits respondent from providing the patient or the patient’s primary
caregiver information about the possible medical benefits resulting from the use of
marijuana.

Note: Also use Condition 8, which requires that separate records be maintained for all
controlled substances prescribed.

{Option)

Respondent shall immediately surrender respondent’s current DEA permit to the Drug
Enforcement Administration for cancellation and reapply for a new DEA permit limited to
those Schedules authorized by this order. Within 15 calendar days after the effective
date of this Decision, respondent shall submit proof that respondent has surrendered
respondent’s DEA permit to the Drug Enforcement Administration for cancellation and
re-issuance. Within 15 calendar days after the effective date of issuance of a new DEA
permit, the-respondent shall submit a true copy of the permit to the Board or its
designee.
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8. Controlled Substances- Maintain Records and Access to Records and
inventories

Respondent shall maintain a record of all controlled substances ordered, prescribed,
dispensed, administered, or possessed by respondent, and any recommendation or
approval which enables a patient or patient’s primary caregiver to possess or cultivate
marijuana for the personal medical purposes of the patient within the meaning of Health
and Safety Code section 11362.5, during probation, showing all the following: 1) the
name and address of patient; 2) the date; 3) the character and quantity of controlled
substances involved; and 4) the indications and diagnosis for which the controlled
substances were furnished.

Respondent shall keep these records in a separate file or ledger, in chronological order,
All records and any inventories of controlled substances shall be available for immediate
inspection and copying on the premises by the Board or its designee at all times during
business hours and shall be retained for the entire term of probation.

9. Controlled Substances - Abstain From Use

Respondent shall abstain completely from the personal use or possession of controlled
substances as defined in the California Uniform Controlled Substances Act, dangerous
drugs as defined by Business and Professions Code section 4022, and any drugs
requiring a prescription. This prohibition does not apply to medications lawfully
prescribed to respondent by another practitioner for a bona fide iliness or condition.

Within 15 calendar days of receiving any lawfully prescribed lawlul-preseription
medications, respondent shall notify the Board or its designee of the: issuing

practitioner’'s name, address, and telephone number; medication name, and-strength,
and guantity; and issuing pharmacy name, address, and telephone number.

If respondent has a positive biological fluid test for any substance not legally prescribed
and not reported 1o the Board or its designee, respondent shall receive a notification
from the Board or its designee to cease the practice of medicine within three (3}
calendar days after being so notified. The respondent shall not resume the practice of
medicine until final decision on an accusation and/or a petition to revoke probation. An

ocusataon andfor petition lo revoke grabatlon shall be filed by; the Board within 15 days
of the v ifica i t cease pracitice. Hiher equesis a

hearmg wmhin 30‘davs of‘a such re
dissolved.
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10. Alcohol - Abstain From Use

Respondent shall abstain completely from the use of products or beverages containing
alcohol.

If respondent has a positive biological fluid test for alcohol, respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three
(3) calendar days after being so notified. The respondent shall not resume the practice
of medicine until final decision on an accusation and/or a petition to revoke probation.
An accusation and/or petition o revoke probation shall be filed by the Board within 15
days of the notification {o cease practice. If the respondent requests a hearing on the
accusation and/or petition o revoke probation, the Board shall provide the respondent
with a hearing within 30 days of the request unless the respondent stipulates 1o a later
hearing. A decision shall be received from the Administrative Law Judge or the Board

within 15 days unless good cause can be shown for the delay. The cessation of practice
shall not apply to the reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15 days of
the issuance of the notification to cease praclice or does not provide respondent with a
hearing within 30 days of a such a request, the notification of cease practice shall be

dissolved.
11. Biological Fluid Testing

Respondent shall immediately submit to biological fluid testing, at respondent's expense,

upon request of the Board or its designee. - ‘Biological fluid testing” may include, but is
not limited to, urine, blood, breathalyzer, hair follicle testing, or similar drug screening
approved by the Board or its designee. Within 30 calendar days of this Decision, Prier

{o-practicing-medicine; respondent shall-atrespondents-expenses contract with a

laboratory or service approved in advance by the Board or its designee that will conduct
random, unannounced, observed, urire- biological fluid testing-a-minimum-otfourtimes
each-menth. The contract shall require results of the wrire-tests to be transmitted by the
laboratory or service directly to the Board or its designee within four hours of the resuits
becoming available. Respondent shall Faflure-te maintain this laboratory or service

contract during the period of probation is-a-viclation-of probation.

A certified copy of any laboratory test result may be received in evidence in any

proceedmgs between the Board and respondent Ea#u;e—te—subm#%e—er—eem-pwwth%he

If respondent fails to cooperate in a random biological fluid testing program within the

specified time frame, respondent shall receive a nolification from the Board or its
designee to cease the practice of medicine within three (3) calendar days after being so
notified. The respondent shall not resume the practice of medicine until final decision on
an accusation and/or a petition to revoke probation. An accusation and/or petition to
revoke probation shall be filed by the Board within 15 days of the notification to cease
practice. If the respondent requests a hearing on the accusation and/or petition to
revoke probation, the Board shall provide the respondent with a hearing within 30 days

of the request, unless the respondent slipulates to a later hearing. A decision shall be
received from the Administrative Law Judge or the Board within 15 days unless good
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cause can be shown for the delay. The cessation of practice shall not apply to the
reduction of the probationary time period.

if the Board does not file an accusation or petition fo revoke probation within 15 days of
the issuance of the notification {o cease practice or does not provide respondent with a
hearing within 30 davs of a such a request, the notification of cease practice shall be
dissolved.

12. Community Service - Free Services

[Medical community service shall only be authorized in cases not involving quality of
care.

Within 60 calendar days of the effective date of this Decision, respondent shall submit to
the Board or its designee for prior approval a community service plan in which
respondent shall within the first 2 years of probation, provide hours of free
services (e.g., medical or nonmedical) to a community or non-profit organization. If the
term of probation is designated for 2 years or less, the community service hours must be
completed not later than 6 months prior to the completion of probation.

Prior to engaging in any community service respondent shall provide a frue copy of the
Decision(s) to the chief of staff, director, office manager, program manager, officer, or
the chief executive officer at every community or non-profit organization where
respondent provides community service and shall submit proof of compliance to the
Board or its designee within 15 calendar days. This condition shall also apply to any
change(s) in community service.

Community service performed prior to the effective date of the Decision shall not be

accepted in fu!ﬂllment of this condition. Mete—ingualily ot cars-cases—oniy-pon-medical

13. Education Course

Within 60 calendar days of the effective date of this Decision, and on an annual basis
thereafter, respondent shall submit to the Board or its designee for its prior approval
educational program(s) or course(s) which shall not be less than 40 hours per year, for
each year of probation. The educational program(s} or course(s) shall be aimed at
correctmg any areas of deﬂcnent practlce or knowledge and shall be Category | certified-
. The educational program(s) or
course(s) shall be at respondent 5 expense and shall be in addition to the Continuing
Medical Education {CME) requirements for renewal of licensure. Following the
completion of each course, the Board or its designee may administer an examination to
test respondent’s knowledge of the course. Respondent shall provide proof of
attendance for 65 hours of CME of which 40 hours were in satisfaction of this condition.

14. Prescribing Practices Course

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a

course in prescribing practices-atrespondents-expense; equivalent to the Prescribing
Practices Course at the Physician Assessment and Clinical Education Program,
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University of California, San Diego School of Medicine (Program), approved in advance
by the Board or its designee. Respondent shall provide the program with any information
and documents that the Program may deem pertinent. Respondent shall participate in
and successfully complete the classroom component of the course not later than six {6)
months after respondent’s initial enroliment. Respondent shall successiully complete any
other component of the course within one (1) year of enroliment. The prescribing
practices course shall be at respondent’s expense and shall be in addition to the
Continuing Medical Education (CME) requirements for renewal of licensure.

A prescribing practices course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of
the Board or its designee, be accepted towards the fulfillment of this condition if the
course would have been approved by the Board or its designee had the course been
taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not
later than 15 calendar days after the effective date of the Decision, whichever is later.

15. Medical Record Keeping Course

Within 60 calendar days of the effective date of this dDecision, respondent shall enroll in
a course in medical record keeping-at-respondent's-expense; equivalent to the Medical
Record Keeping Course offered by the Physician Assessment and Clinical Education
Program, University of California, San Diego School of Medicine (Program), approved in
advance by the Board or its designee. Respondent shall provide the program with any
information and documents that the Program may deem pertinent. Respondent shall
participate in and successfully complete the classroom component of the course not
later than six (6) months after respondent’s initial enroliment. Respondent shall
successfully complete any other component of the course within one (1) year of
enroliment. The medical record keeping course shall be at respondent’s expense and
shall be in addition to the Continuing Medical Education (CME) requirements for renewal
of licensure. Eailure-to ' iret B -monthe-o

I olation of probation

A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of
the Board or its designee, be accepted towards the fulfillment of this condition if the
course would have been approved by the Board or its designee had the course been
taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not
later than 15 calendar days after the effective date of the Decision, whichever is later.

16. Ethics-Course Professionalism Program (Ethics Course)

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a
professionalism program, that meets the requirements of Title 16, California Code of
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; j ion-i Aotat i Resgondent shall participate
in and successfully comglete that Qrogram Resgondent shal provide any information
ncf documents that the program may deem pertinent. Respondent shall successfully
omplete the classroom component of the program not later than six (6) months after
resgondent s initial enroliment, and the longitudinal component of the prodram not later
than the time specified by the program. but no later than one {1) vear after allending the
classroom component. The professionalism program shall be at respondent’s expense
and shall be in addition to the Continuing Medical Education {CME) requirements for

renewal of licensure,

An-ethics-courss A professionalism program taken after the acts that gave rise to the
charges in the Accusation, but prior to the effective date of the Decision may, in the sole
discretion of the Board or its designee, be accepted towards the fulfillment of this
condition if the sewrse program would have been approved by the Board or its designee
had the program eeurse been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program
course, or not later than 15 calendar days after the effective date of the Decision,
whichever is later.

17. Professional Boundaries Program

Within 60 calendar days from the effective date of this Decision, respondent shall enroll
in a professional boundaries program-atrespondents-oxpenss; equivalent to the
Professional Boundaries Program: offered by the Physician Assessment and Clinical
Education Program at the University of California, San Diego School of Medicine
(“Program”). Respondent, at the Program’s discretion, shall undergo and complete the
Program'’s assessment of respondent’s competency, mental health and/or
neuropsychological performance; and at minimum, a 24 hour program of interactive
education and training in the area of boundaries, which takes into account data obtained
from the assessment and from the Decision(s), Accusation(s) and any other information
that the Board or its designee deems relevant. The Program shall evaluate respondent
at the end of the training and the Program shall provide any data from the assessment
and training as well as the results of the evaluation to the Board or its designee.

Failure to complete the entire Program not later than six (6) months after respondent’s
initial enroliment shall constitute a violation of probation unless the Board or its designee
agrees in writing to a later time for completion. Based on respondent’s performance in
and evaluations from the assessment, education, and training, the Program shall advise
the Board or its designee of its recommendation(s) for additional education, training,
psychotherapy and other measures necessary to ensure that respondent can practice
medicine safely. Respondent shall comply with Program recommendations. At the
completion of the Program, respondent shall submit to a final evaluation. The Program
shall provide the results of the evaluation to the Board or its designee. The professional
boundaries program shall be at respondent's expense and shall be in addition {o the

Continuing Medical Education (CME) requirements for renewal of licensure.

18
176



The Program-s-determination Program has the authority to determine whether or not
respondent successfully completed the Program-shall-be-binding.

professional boundaries course taken after the acts that gave rise to the charges in the

Accusation. bul prior 1o the effeclive date of the Decision ax, int the sole discrelion of
the Board or its designee, be accepted towards the fulfillment of this condition if the

course would have been approved by the Board or its designee had the course been
taken after the effectlve date of tms Decision.

(Option # 1: Condition Precedent)
Respondent shall not practice medicine until respondent has successfully completed the
Program and has been so notified by the Board or its designee in writing.

(Option # 2: Condition Subsequent)

If respondent fails to complete the Program within the designated time period,
respondent shall cease the practice of medicine within Z2-heurs three (3) calendar days
after being notified by the Board or its designee that respondent failed to complete the
Program.

18. Clinical Training Program

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a
clinical training or educational program equivalent to the Physician Assessment and
Clinical Education Program (PACE) offered at the University of California - San Diego

School of Medicine (“Program”)._ Respondent shall successfully complete the Program

not later than six (6} months after respondent’s initial enroliment unless the Board or its
designee agrees in writing to an-exiension of that time.

The Program shall consist of a Comprehensive Assessment program comprised of a
two-day assessment of respondent’s physical and mental health; basic clinical and
communication skills common to all ¢linicians; and medical knowledge, skill and

judgment pertaining to respondent’s area of practice in which respondent was alleged to

be deficient specialty-orsub-spesialty, and at minimum, a 40 hour program of clinical
education in the area of practice in which respondent was alleged to be deficient and

which takes into account data obtained from the assessment, Decision(s), Accusation(s),
and any other information that the Board or its designee deems relevant. Respondent
shall pay all expenses associated with the clinical training program.

Based on respondent’s performance and test results in the assessment and clinical
education, the Program will advise the Board or its designee of its recommendation(s)
for the scope and length of any additional educational or clinical training, treatment for
any medical condition, treatment for any psychological condition, or anything else
affecting respondent’s practice of medicine. Respondent shall comply with Program
recommendations.

At the completion of any additional educational or clinical training, respondent shall

submit to and pass an examlnatlon Ihe—Rreg#am—s—éetemma&em#he&her—er—ne&

binding- Determmatlon as fo whether respondent successfullv completed the
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examination or successfully completed the program is solely within the program’s

jurisdiction.

[Note: The following language shall be included in this condition uniess Option #1 is
included: If respondent fails to enroll, participate in, or successfully complete the clinical
training program within the designated time period, respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three
(3) calendar days after being so notified. The respondent shall not resume the practice
of medicine until enroliment or participation in the outstanding portions of the clinical
training program have been completed. If the respondent did not successfully complete
the clinical training program, the respondent shall not resume the practice of medicine
until a final decision has been rendered on the accusation and/or a petition o revoke
probation. The cessation of practice shall not apply to the reduction of the probationary
time period.]

(Option #1: Condition Precedent)

Respondent shall not practice medicine until respondent has successfully completed the
Program and has been s0 notified by the Board or its designee in writing, except that
respondent may practice in a clinical training program approved by the Board or its
designee. Respondent’s practice of medicine shall be restricted only to that which is
required by the approved training program.

{Optioni#23)
After Within 60 days after respondent has successfully completed the clinical training

program, respondent shall participate in a professional enhancement program equivalent
to the one offered by the Physician Assessment and Clinical Education Program at the
University of California, San Diego School of Medicine, which shall include quarterly
chart review, semi-annual practice assessment, and semi-annual review of professional
growth and education. Respondent shall participate in the professional enhancement
program at respondent’s expense during the term of probation, or until the Board or its
designee determines that further participation is no longer necessary.

19. Oral and/or Written Examination
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[NOTE: This condition should only be used where a clinical

appropriate.]

Within 60 calendar days of the effective date of this Decision, respondent shall take and

pass an oral and/or written examination, administered by the Board or ils designee

Probation-Uinit. The Board or its designee shall designate a subject matfer and
dmlmster the oral and/or wrutten examlnatlon%h&subjeet-te@ehde&gnate@w&he%earé

If the examination is an oral examination, it shall be conducted in accordance with

section 2293({a) and (b) of the Code.

If respondent is required to take and pass a writlen exam, that examination shall be
either the Special Purpose Examination (SPEX) or an equivalent examination as
determined by the Board or its designee.

If respondent fails the frrst exammat;on respondent shall be allowed to take and pass a

Failure to pass the required oral and/or written examination within 180 calendar days
after the effective date of this Decision is a vi olat ion of probatxon Respondent shall pay
the costs of all exami inations.

{Note The followmq Eanquaqe shall be nciuded in this condition unless Optlon #1is

included: If respondent fails {o pass the first examination, respondent shall receive a
notification from the Board or its designee o cease the practice of medicine within three
(3) calendar days after being so notified. Respondent shall not practice medicine until
respondent successfully passes the examination, as evidenced by written notice to
respondent from the Board or its designee.]

Conti it it f ons:

{Option 1: Condition Precedent)

Respondent shall not practice medicine until respondent has passed the required
examination and has been so notified by the Board or its designee in writing. This
prohibition shall not bar respondent from practicing in a clinical training program
approved by the Board or its designee. Respondent’s practice of medicine shall be
restricted only to that which is required by the approved training program.

Note: The condition precedent option is particularly recommended in cases where
respondent has been found to be incompetent, repeatedly negligent, or grossly
negligent.

21

179



20. Psychiatric Evaluation

Within 30 calendar days of the effective date of this Decision, and on a-whatever
periodic basis thereafter may be required by the Board or its designee, respondent shall
undergo and complete a psychiatric evaluation (and psychological testing, if deemed
necessary) by a Board-appointed board certified psychiatrist, who shall consider any
information provided by the Board or designee and any other information the psychiatrist
deems relevant, and shall furnish a written evaluation report to the Board or its designee.
Psychiatric evaluations conducted prior to the effective date of the Decision shall not be
accepted towards the fulfillment of this requirement. Respondent shall pay the cost of all
psychiatric evaluations and psychological testing.

Respondent shail comply with all restrictions or conditions recommended by the
evaluating psychiatrist within 15 calendar days after being nofified by the Board or its
designee.

{Option: Condition Precedent)

Respondent shall not engage in the practice of medicine until notified by the Board or its
designee that respondent is mentally fit to practice medicine safely. The period of time
that respondent is not practicing medicine shall not be counted toward completion of the
term of probation.

21. Psychotherapy

Within 60 calendar days of the effective date of this Decision, respondent shall submit to
the Board or its designee for prior approval the name and qualifications of a California-
licensed board certified psychiatrist or a licensed psychologist who has a doctoral
degree in psychology and at least five years of posigraduate experience in the diagnosis
and treatment of emotional and mental disorders. Upon approval, respondent shall
undergo and continue psychotherapy treatment, including any modifications to the
frequency of psychotherapy, until the Board or its designee deems that no further
psychotherapy is necessary.

The psychotherapist shall consider any information provided by the Board or its
designee and any other information the psychotherapist deems relevant and shall
furnish a written evaluation report to the Board or its designee. Respondent shall
cooperate in providing the psychotherapist any information and documents that the
psychotherapist may deem pertinent.

Respondent shall have the treating psychotherapist submit quarterly status reports to the
Board or its designee. The Board or its designee may require respondent to undergo
psychiatric evaluations by a Board-appointed board certified psychiatrist. If, prior to the
completion of probation, respondent is found to be mentally unfit to resume the practice
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of medicine without restrictions, the Board shall retain continuing jurisdiction over
respondent’s license and the period of probation shall be extended until the Board
determines that respondent is mentally fit to resume the practice of medicine without
restrictions.

Note: This condition is for those cases where the evidence demonstrates that the
respondent has had impairment (impairment by mental iliness, alcohol abuse and/or
drug self-abuse) related to the violations but is not at present a danger to respondent’s
patients.

22. Medical Evaluation and Treatment

Within 30 calendar days of the effective date of this Decision, and on a periodic basis
thereafter as may be required by the Board or its designee, respondent shall undergo a
medical evaluation by a Board-appointed physician who shall consider any information
provided by the Board or designee and any other information the evaluating physician
deems relevant and shall furnish a medical report to the Board or its designee.
Respondent shall provide the evaluating physician any information and documentation
that the evaluating physician may deem pertinent.

Following the evaluation, respondent shall comply with all restrictions or conditions
recommended by the evaluating physician within 15 calendar days after being notified by
the Board or its designee. If respondent is required by the Board or its designee to
undergo medical treatment, respondent shall within 30 calendar days of the requirement
notice, submit to the Board or its designee for prior approval the name and qualifications
of a California licensed treating physician of respondent’s choice. Upon approval of the
treating physician, respondent shall within 15 calendar days undertake medical
treatment and shall continue such treatment until further notice from the Board or its
designee.

The treating physician shall consider any information provided by the Board or its
designee or any other information the treating physician may deem pertinent prior to
commencement of treatment. Respondent shall have the treating physician submit
quarterly reports to the Board or its designee indicating whether or not the respondent is
capable of practicing medicine safely. Respondent shall provide the Board or its
designee with any and all medical records pertaining to treatment—that the Board or its
designee deems necessary.

If, prior to the completion of probation, respondent is found to be physically incapable of
resuming the practice of medicine without restrictions, the Board shall retain continuing
jurisdiction over respondent’s license and the period of probation shall be extended until
the Board determines that respondent is physically capable of resuming the practice of
medicine without restrictions. Respondent shall pay the cost of the medical evaluation(s)
and treatment.
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(Option- Condition Precedent)

Respondent shall not engage in the practice of medicine until notified in writing by the
Board or its designee of its determination that respondent is medically fit to practice
safely.

Note: This condition is for those cases where the evidence demonstrates that medical
illness or disability was a contributing cause of the violations.

23. Monitoring - Practice/Billing

Within 30 calendar days of the effective date of this Decision, respondent shall submit to
the Board or its designee for prior approval as a {i-e- [insert:
practice, billing, or practice and billing)] monitor(s), the name and qualifications of one or
more licensed physicians and surgeons whose licenses are valid and in good standing,
and who are preferably American Board of Medical Specialties (ABMS) certified. A
monitor shall have no prior or current business or personal relationship with respondent,
or other relationship that could reasonably be expected to compromise the ability of the
monitor to render fair and unbiased reports to the Board, including but not limited to any
form of bartering, shall be in respondent’s field of practice, and must agree to serve as
respondent’s monitor. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of the
Decision(s) and Accusation(s), and a proposed monitoring plan. Within 15 calendar days
of receipt of the Decision(s), Accusation(s), and proposed monitoring plan, the monitor
shall submit a signed statement that the monitor has read the Decision(s) and
Accusation(s), fully understands the role of a monitor, and agrees or disagrees with the
proposed monitoring plan. If the monitor disagrees with the proposed monitoring plan,
the monitor shall submit a revised monitoring plan with the signed statement for approval
by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout
probation, respondent’s f-e- [insert: practice, billing, or
practice and billing)] shall be monitored by the approved monitor. Respondent shall
make all records available for immediate inspection and copying on the premises by the
monitor at all times during business hours and shall retain the records for the entire term
of probation.

If respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, respondent shall receive a notification from the Board or its
designee to cease the practice of medicine within three (3) calendar days after being so
notified. Respondent shall cease the practice of medicine until a monitor is approved to
provide monitoring responsibility.

The monitor(s) shall submit a quarterly written report to the Board or its designee which
includes an evaluation of respondent’s performance, indicating whether respondent’s
practices are within the standards of practice of [insert: medicine or billing, or both], and
whether respondent is practicing medicine safely, billing appropriately or both. It shall be
the sole responsibility of respondent to ensure that the monitor submits the quarterly
written reports to the Board or its designee within 10 calendar days after the end of the
preceding quarter.
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If the monitor resigns or is no longer available, respondent shall, within 5 calendar days
of such resignation or unavailability, submit to the Board or its designee, for prior
approval, the name and qualifications of a replacement monitor who will be assuming
that responsibility within 15 calendar days. If respondent fails to obtain approval of a
replacement monitor within 60 calendar days of the resignation or unavailability of the
monitor, respondent shall receive a notification from the Board or its designee to cease
the practice of medicine within three (3) calendar days after being so notified. be
suspended-from Respondent shall cease the practice of medicine until a replacement

monltor is approved and p{:epa;ed-te assumes +mmed+ate monltorlng respon5|b|l|ty

In lieu of a monitor, respondent may participate in a professional enhancement program
equivalent to the one offered by the Physician Assessment and Clinical Education
Program at the University of California, San Diego School of Medicine, that includes, at
minimum, quarterly chart review, semi-annual practice assessment, and semi-annual
review of professional growth and education. Respondent shall participate in the
professional enhancement program at respondent’s expense during the term of
probation.

24. Solo Practice Prohibition

Respondent is prohibited from engaging in the solo practice of medicine. Prohibited solo
practice includes, but is not limited to, a practice where: 1) respondent merely shares
office space with another physician but is not affiliated for purposes of providing patient
care, or 2) respondent is_the sole physician practitioner at that location.

If respondent fails to establish a practice with another physician or secure employment in
an appropriate practice setting within 60 calendar days of the effective date of this
Decision, respondent shall receive a notification from the Board or its designee to cease
the practice of medicine within three (3) calendar days after being so notified. The
respondent shall not resume practice until an appropriate practice setting is established.

If, during the course of the probation, the respondent’s practice setting changes and the
respondent is no longer practicing in a setting in compliance with this Decision, the
respondent shall notify the Board or its designee within 5 calendar days of the practice
setting change. If respondent fails to establish a practice with another physician or
secure employment in an appropriate practice setting within 60 calendar days of the
practice setting change, respondent shall receive a notification from the Board or its
designee to cease the practice of medicine within three (3) calendar days after being so
notified. The respondent shall not resume practice until an appropriate practice setting
is established.

25, Third Party Chaperone
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During probation, respondent shall have a third party chaperone present while
consulting, examining or treating fengrs [
minor)] patients. Respondent shall, within 30 calendar days of the effective date of the
Decision, submit to the Board or its designee for prior approval name(s) of persons who
will act as the third party chaperone.

i respondent fails (o oblain approval of a third party chaperone within 60 calendar days

of the effective date of this Decision, respondent shall receive a notification from the
Board or its designee 1o cease the practice of medicine within three (3) calendar days

after being so notified. Respondent shall cease the practice of medicine until a
chaperone is approved to provide monitoring responsibility.

Each third party chaperone shall iaitial sign (in ink or electronically) and date each
patient medical record at the time the chaperone’s services are provided. Each third
party chaperone shall read the Decision(s) and the Accusation(s), and fully understand
the role of the third party chaperone.

Respondent shall maintain a log of all patients seen for whom a third party chaperone is
required. The log shall contain the: 1) patient rame initials, address and telephone
number; 2) medical record number; and 3) date of service. Respondent shall keep this
log in a separate file or ledger, in chronological order, shall make the log available for
immediate inspection and copying on the premises at all times during business hours by
the Board or its designee, and shall retain the log for the entire term of probation. Eailure

Respondent is prohibited from terminating emplovment of a Board-approved third party
chaperone solely because that person provided information as required to the Board or

its designee.

If the third party chaperone resigns or is no longer available, respondent shall, within 5
calendar days of such resignation or unavailability, submit to the Board or iis designee,
for prior approval, the name of the person{s) who will act as the third party chaperone,
If respondent fails to obtain approval of a replacement chaperone within 60 calendar
days of the resignation or unavailability of the chaperone, respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three
(3) calendar days after being so notified. Respondent shall cease the practice of
medicine until a replacement chaperone is approved and assumes monitoring
responsibility.

{Option)

Respondent shall provide written notification to respondent’s patients that a third party
chaperone shall be present during all consuitations, examination, or treatment with {e-g-
[insert: male, female or minor}] patients. Respondent shall maintain in the patient’s file a
copy of the written notification, shall make the notification available for immediate
inspection and copying on the premises at all times during business hours by the Board
or its designee, and shall retain the notification for the entire term of probation.
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26. Prohibited Practice

During probation, respondent is prohibited from {e-g- [insert:
practicing, performing, or treating)} (e-g- linsert: a specific

medical procedure; surgery; on a specific patient populationj]. After the effective date of

this Decision, the-first all time-that patients being treated by the seeking-the-prehibited
services-makes-an-appointment, orally respondent shall be notifyied the-patient that the

respondent dees-net is prohibited from {e-g- [insert: practice,
perform or treat)] te-g+ [insert a specific medical procedure;

surgery; on a specific patient populationd]. Any new patients must be provided this
notification at the time of their inilial appointment.

Respondent shall maintain a log of all patients to whom the required oral nofification was
made. The log shall contain the: 1) patient’s name, address and phone number;
patient’s medical record number, if available; 3) the full name of the person making the
notification; 4) the date the notification was made; and 5) a description of the notification
given. Respondent shall keep this log in a separate file or ledger, in chronological order;;
shall make the log available for immediate inspection and copying on the premises at all
times during business hours by the Baard orits f:i@@lgr\ee;1 and shall retam the | og for the
entire term of probanon

STANDARD CONDITIONS

27. Notification

of thIS Declsnon the respondent ‘shal%%l‘ oV ‘e a true co‘py of u% hi Demalon(w) and
Accusation¢s} to the Chief of Staff or the Chief Executive Officer at every hospital where
privileges or membership are extended to respondent, at any other facility where
respondent engages in the practice of medicine, including all physician and locum
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tenens registries or other similar agencies, and to the Chief Executive Officer at every
insurance carrier which extends malpractice insurance coverage to respondent.
Respondent shall submit proof of compliance to the Board or its designee within 15
calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance
carrier.

28. Supervision of Physician Assistants

During probation, respondent is prohibited from supervising physician assistants.

29. Obey All Laws

Respondent shall obey all federal, state and local laws, all rules governing the practice
of medicine in California and remain in full compliance with any court ordered criminal
probation, payments, and other orders.

30. Quarterly Declarations

Respondent shall submit quarterly declarations under penalty of perjury on forms
provided by the Board, stating whether there has been compliance with all the conditions

of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days after the
end of the preceding quarter.

31. General Probation Unit Compliance Requirements

Compliance with Probation Unit
Respondent shall comply with the Board’s probation unit_and all terms and conditions of
this Decision.

Address Changes
Respondent shall, at all imes, keep the Board informed of respondent’s business and

residence addresses, email address (if available), and telephone number. Changes of
such addresses shall be immediately communicated in writing to the Board or its
designee. Under no circumstances shall a post office box serve as an address of record,
except as allowed by Business and Professions Code section 2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in respondent’s or patient's
place of residence, unless the patient resides in a skilled nursing facility or other similar
licensed facility.

License Renewal
Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

Travel or Residence Quiside California
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Respondent shall immediately inform the Board or its designee, in writing, of travel to
any areas outside the jurisdiction of California which lasts, or is contemplated to last,
more than thirty (30) calendar days.

In the event respondent should leave the State of California to reside or to practice
respondent shall notify the Board or its designee in writing 30 calendar days prior to the
dates of departure and return.

32. Interview with the Board or its Designee

Respondent shall be available in person upon request for interviews either at
respondent’s place of business or at the probation unit officewith-the-Board-or-its
i i : either with or without prior notice

throughout the term of probation.
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33. Non-practice While on Probation

Respondent shall notify the Board or its designee in writing within 15 calendar days of
any periods of non-practice lasting more than 30 calendar days and within 15 calendar
days of respondent’s return to practice. Non-practice is defined as any period of time
respondent is not practicing medicine in California as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in
direct patient care, clinical activity or teaching, or other activity as approved by the
Board. All ime spent in an intensive training program which has been approved by the
Board or its designee shall not be considered nen-practice. Praclicing medicine in
another state of the United Siates or Federal jurisdiction while on probation with the
medical licensing authority of that state or jurisdiction shall not be considered non-
practice. A Board-ordered suspension of practice shall not be considered as a period of

non-practice.

In the event respondent’s period of non-practice while on probation exceeds 18 calendar
months, respondent shall successfully complete a clinical training program that meets

the criteria of Condition 19 of the current version of the Board's "Manua! of Model
Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of

Respondent's period of non-practice while on probation shall not exceed two {2) vears.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice will relieve respondent of the responsibility to comply with the
probationary terms and conditions with the exception of this condition and the following
terms and conditions of probation: Obev All Laws: and General Probation Requirements.

38: 34. Completion of Probation
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Respondent shall comply with all financial obligations (e.g., cost-recovery; restitution,
probation costs) not later than 120 calendar days prior to the completion of probation.
Upon successful completion of probation, respondent’s certificate shall be fully restored.

36- 35. Violation of Probation

Failure to fully comply with any term or condition of probation is a violation of probation.
If respondent violates probation in any respect, the Board, after giving respondent notice
and the opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. If an Accusation, or Petition to Revoke Probation, or an Interim
Suspension Order is filed against respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be
extended until the matter is final.

38. 36. License Surrender

Following the effective date of this Decision, if respondent ceases practicing due to
retirement;_or health reasons or is otherwise unable {o salisfy the terms and conditions
of probation, respondent may request to the-voluntary-surrender ef-his or her
respondents license. The Board reserves the right to evaluate respondent’s request and
to exercise its discretion in determining whether or not to grant the request, or to take
any other action deemed appropriate and reasonable under the circumstances. Upon
formal acceptance of the surrender, respondent shall within 15 calendar days deliver
respondent’s wallet and wall certificate to the Board or its designee and respondent shall
no longer practice medicine. Respondent will no longer be subject to the terms and
conditions of probation-a
disciplinary-action. If respondent re-applies for a medical license, the application shall be
treated as a petition for reinstatement of a revoked certificate.

38- 37. Probation Monitoring Costs

‘Respondent shall pay the costs associated with probation monitoring each and every
year of probation, as designated by the Board, which may be adjusted on an annual
basis. Such costs shall be payable to the Medical Board of California and delivered to
the Board or its designee no later than January 31 of each calendar year Faillure-to-pay
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RECOMMENDED RANGE OF PENALTIES FOR VIOLATIONS

DISGIPLINE BY-ANOTHER STATE DISCIPLINARY ACTION TAKEN BY OTHERS
[B&P 141(a) & 2305]

Minimum penalty: Same for similar offense in California
Maximum penalty Revocatlon

MISLEADING ADVERTISING (B&P 651 & 2271)

Minimum penalty: Stayed revocation, 15 years probation
Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Education Course [13]

3. Ethics-Gourse Professionalism Program (Ethics Course) [16]
4. Monitoring-Practice/Billing [23]

5. Prohibited Practice [26]

EXCESSIVE PRESCRIBING (B&P 725), or

PRESCRIBING WITHOUT AN APPROPRIATE PRIOR EXAMINATION (B&P 2242)
Minimum penalty: Stayed revocation, 5 years probation
Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Controlled Substances-Total DEA restriction [5],

Surrender DEA permit [6] or

Partial DEA restriction [7]

3. Maintain Records and Access to Records and Inventories [8]
4. Education Course [13]

5. Prescribing Practices Course [14]

6. Medical Record Keeping Course [15]

7. Ethics-Course Professionalism Program (Ethics Course) [16]

8. Clinical Training Program [18] erQOralor\Wrilten-Examination {19}
9. Monitoring-Practice/Billing [23]

EXCESSIVE TREATMENTS (B&P 725)

Minimum penalty: Stayed revocation, 5 years probation

Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Education Course [13]

3. Medical Record Keeping Course [15]

4. Ethics-Course Professionalism Program (Ethics Course) [16]

* 5. Clinical Training Program [18] erOral-or-Written-Examination{19]
6. Monitoring-Practice/Billing [23]

7. Prohibited Practice [26]

SEXUAL MISCONDUCT (B&P 726)
Minimum penalty: Stayed revocation, 7 years probation
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Maximum penalty: Revocation

. Suspension of 60 days or more [4]

. Education Course [13]

. Ethies-Course Professionalism Program (Ethics Course) [16]
. Professional Boundaries Program [17]

. Psychiatric Evaluation [20]

. Psychotherapy [21]

. Monitoring-Practice/Billing [23]

. Third Party Chaperone [25]

. Prohibited Practice [26]

WO~ OO D WD -

SEXUAL EXPLOITATION (B&P 729)

Minimum penalty: Revocation

Effective January 1, 2003, Business and Professions Code 2246 was added to read,
“Any proposed decision or decision issued under this article that contains any finding of
fact that the licensee engaged in any act of sexual exploitation, as described in
paragraphs (3) to (5), inclusive, of subdivision (b) of Section 729, with a patient shall
contain an order of revocation. The revocation shall not be stayed by the administrative
law judge.”

MENTAL OR PHYSICAL ILLNESS (B&P 820)
Minimum penalty: Stayed revocation, 5 years probation
Maximum penalty: Revocation

. Oral or Written Examination [19]

. Psychiatric Evaluation [20]

. Psychotherapy [21]

. Medical Evaluation and Treatment [22]

. Monitoring-Practice/Billing [23]

. Solo Practice Prohibition [24]

. Prohibited Practice [26]

O O B WP

REGISTRATION AS A SEX OFFENDER (B&P 2232)

Minimum penalty: Revocation
Effective January 1, 2004 section 2232(a) was added {o the Business and Professions

Code read. "Except as provided in subdivisions (b)), {¢). and (d), the Board shall prompt|

revoke the license of any person who, al any time after January 1, 1947, has been

required to register as a sex offender pursuant to the provisions of section 280 of the
Penal Code.”

GENERAL UNPROFESSIONAL CONDUCT (B&P 2234), or

GROSS NEGLIGENCE [B&P 2234 (b}], or

REPEATED NEGLIGENT ACTS [B&P 2234(c)], or

INCOMPETENCE [B&P 2234(d}], or

FAILURE TO MAINTAIN ADEQUATE RECORDS (B&P 2266)

Minimum penalty: Stayed revocation, 5 years probation

NOTE: In cases charging repeated negligent acts with one patient, a public reprimand
may, in appropriate circumsiances. be ordered

Maximum penalty: Revocation
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1. Education course [13]
2. Prescribing Practices Course [14]

3. Medical Record Keeping Course [15]

4. Ethics-Couree Professionalism Program (Ethics Course) [16]
5. Clinical Training Program [18]

» 3
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7. 6. Monitoring-Practice/Billing [23]
&: 7. Solo Practice Prohibition [24]
9. 8. Prohibited Practice [26]

DISHONESTY - Substantially related to the qualifications, functions or duties of a
physician and surgeon and arising from or occurring during patient care,
treatment, management or billing [B&P 2234(e}]

Minimum penalty: Stayed revocation, one year suspension at least 7 years probation
Maximum penalty: Revocation

1. Ethies-Gourse Professionalism Program (Ethics Course) [16]

23. Psychiatric Evaluation [20]

34. Medical Evaluation [22]

45. Monitoring-Practice/Billing [23]
56. Solo Practice Prohibition [24]
6%. Prohibited Practice [26]

7. Victim Restitution

DISHONESTY - Substantially related to the qualifications, function or duties of a
physician and surgeon but not arising from or occurring during patient care,
treatment, management or billing [BP 2234 (e)]

Minimum penalty: Stayed revocation, 5 years probation

Maximum penaity; Revocation

1. Buspension of 60 days or more [4]

2. Community Service [12]

2 3. Ethice-Course Professionalism Program (Ethics Course) [16]

3- 4. Psychiatric Evaluation [20]

4. 5. Medical Evaluation [22]

5: 6. Monitoring-Practice/Billing (if financial dishonesty or conviction of financial crime)
[23]

8- 7. Restifulionto Victim Restitution

PROCURING LICENSE BY FRAUD (B&P 2235)
1. Revocation [1] [2]

CONVICTION OF CRIME - Substantially related to the qualifications, functions or
duties of a physician and surgeon and arising from or occurring during patient
care, treatment, management or billing (B&P 2236)

Minimum penalty: Stayed revocation, one year suspension, at least 7 years probation
Maximum penalty: Revocation

1. Community Service [12]

35
193



4. 2. Ethics-Course Professionalism Program (Ethics Course) [16]

3. Psychiatric Evaluation [20]

4. Medical Evaluation and Treatment [22]
5. Monitoring-Practice/Billing [23]

6. Solo Practice Prohibition [24]

7. Prohibited Practice [26]

7. Victim Restitution

CONVICTION OF CRIME - Felony conviction substantially related to the
qualifications, functions or duties of a physician and surgeon but not arising from
or occurring during patient care, treatment, management or billing (B&P 2236)
Minimum penalty: Stayed revocation, 7 years probation

Maximum penalty: Revocation

1. Suspension of 30 days or more [4]

2. Community Service [12]

2 3. Ethies-Course - Professionalism Program (Ethics Course) [16]

3- 4. Psychiatric Evaluation [20]

4 5. Medical Evaluation and Treatment [22]

&- 6. Monitoring-Practice/Billing (if dishonesty or conviction of a financial crime) [23]
8- 7. Victim Restitution

CONVICTION OF CRIME - Misdemeanor conviction substantially related to the
qualifications, functions or duties of a physician and surgeon but not arising from
or occurring during patient care, treatment, management or billing (B&P 2236)
Minimum penalty: Stayed revocation, 5 years probation

Maximum penalty: Revocation

1. Community Service [12]

4: 2. Ethies-Course Professionalism Program (Ethics Course) [16]

2- 3. Psychiatric Evaluation [20]

3: 4. Medical Evaluation and Treatment [22]

4. 5. Victim Restitution

CONVICTION OF DRUG VIOLATIONS (B&P 2237), or
VIOLATION OF DRUG STATUTES (B&P 2238), or

EXCESSIVE USE OF CONTROLLED SUBSTANCES (B&P 2239), or
PRACTICE UNDER THE INFLUENCE OF NARCOTIC (B&P 2280)
Minimum penalty: Stayed revocation, 5 years probation

Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Controlled Substances - Total DEA restriction [5],

Surrender DEA permit [6], or

Partial DEA restriction [7]

3. Maintain Drug Records and Access to Records and Inventories [8]
4. Controlled Substances - Abstain From Use [9]

5. Alcohol-Abstain from Use [10]

6. Biological Fluid Testing [11]

7. Education Course [13]
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8. Prescribing Practices Course [14]

9. Medical Record Keeping Course [15]

10. Ethics-Course Professionalism Program (Ethics Course) [16]
42 11. Psychiatric Evaluation [20]

43 12. Psychotherapy [21]

44- 13. Medical Evaluation and Treatment [22]

45- 14. Monitoring-Practice/Billing [23]

46- 15. Prohibited Practice [26]

ILLEGAL SALES OF CONTROLLED SUBSTANCES (B&P 2238)
Revocation [1] [2]

EXCESSIVE USE OF ALCOHOL (B&P 2239) or

PRACTICE UNDER THE INFLUENCE OF ALCOHOL (B&P 2280)
Minimum penalty: Stayed revocation, 5 years probation

Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Controlied Substances-Abstain From Use [9]

3. Alcohol-Abstain from Use [10]

4. Biological Fluid Testing [11]

5. Ethies-Course Professionalism Program (Ethics Course) [16]
. Oralor Wi = ation [16]

# 6. Psychiatric Evaluation [20]

8- 7. Psychotherapy [21]

8- 8. Medical Evaluation and Treatment [22]

46- 9. Monitoring-Practice/Billing [23]

PRESCRIBING TO ADDICTS (B&P 2241)

Minimum penalty: Stayed revocation, 5 years probation
Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Controlled Substances- Total DEA restriction [5],

Surrender DEA permit [6], or

Partial restriction [7]

3. Maintain Drug Records and Access to Records and Inventories [8]
4. Education Course [13]

5. Prescribing Practices Course [14]

6. Medical Record Keeping Course [15]

7. Ethiss-Course Professionalism Program (Ethics Course) [16]
8. Clinical Training Program [18]

8-Lral-orWrilten-Examination-{18]
40- 9. Monitoring-Practice/Billing [23]
44 10. Prohibited Practice [26]

ILLEGAL CANCER TREATMENT (B&P 2252 and 2258)
Minimum penalty: Stayed revocation, 5 years probation
Maximum penalty: Revocation
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1. Suspension of 60 days or more [4]

2. Education course [13]

3. Prescribing Practices Course [14]

3- 4. Ethies-Course Professionalism Program (Ethics Course) [16]
4- 5. Clinical Training Program [18]

5 Oralor Wi ¢ ination [19]

6: Monitoring-Practice/Billing [23]
7. Prohibited Practice [26]

MAKING FALSE STATEMENTS (B&P 2261), or
ALTERATION OF MEDICAL RECORDS (B&P 2262)

Minimum penalty: Stayed revocation, 5 years probation
Maximum penalty: Revocation

1. Suspension of 60 days or more [4]

2. Medical Record Keeping Course [15]

3. Ethies-Course Professionalism Program (Ethics Course) [16]

4. If fraud involved, see “Dishonesty” guidelines

AIDING AND ABETTING UNLICENSED PRACTICE (B&P 2264)
Minimum penalty: Stayed revocation, 5 years probation

Maximum penalty: Revocation

1. Suspension of 60 days or more {4}

2. Education Course [13]

3. Ethics-Gourse Professionalism Program (Ethics Course) [16]

5: 4. Monitoring-Practice/Billing [23]
6. 5. Prohibited Practice [26]
FICTITIOUS NAME VIOLATION (B&P 2285)

Minimum penalty: Stayed revocation, one year probation
Maximum penalty: Revocation

IMPERSONATION OF APPLICANT IN EXAM (B&P 2288)
1. Revocation [1] [2]

PRACTICE DURING SUSPENSION (B&P 2306)
1. Revocation [1] [2]

BUSINESS ORGANIZATION IN VIOLATION OF CHAPTER (B&P 2417)

Minimum penalty: Revocation

Effective January 1, 2002, Business and Professions Code section 2417 was added to
read, in part, “(b) A physician and surgeon who practices medicine with a business
organization knowing that it is owned or operated in violation of Section 1871.4 of the
Insurance Code, Section 14107 or 14107 .2 of the Welfare and Institutions Code, or
Section 549 or 550 of the Penal Code shall have his or her license to practice
permanently revoked.”
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VIOLATION OF PROBATION

Minimum penalty: 30 day suspension

Maximum penalty: Revocation

The maximum penalty should be given for repeated similar offenses or for probation
violations revealing a cavalier or recalcitrant attitude. A violation of any of the following
conditions of probation should result in, at minimum, a 60 day suspension:

. Controlled Substances -Maintain Records and Access to Records and Inventories [8]
. Biological Fluid Testing [11]

. Professional Boundaries Program [17]

. Clinical Training Program [18]

. Psychiatric Evaluation [20]

. Psychotherapy [21]

. Medical Evaluation and Treatment [22]

. Third Party Chaperone [25]

W~ L WA
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California Medical Association

{
r¥a | V. )
o J Physicians dedicated to the health of Californians

October 18, 2010

Susan Cady

Enforcement Manager
Medical Board of California
2005 Evergreen St, Suite 1200
Sacramento, CA 95815

Subject: Comments on
“Manual of Model Disciplinary Orders and Disciplinary Guidelines (11th Edition/2010)”

Dear Ms. Cady:

The California Medical Association (CMA) respectfully submits the following comments for
consideration related to the proposed amendments to the “Manual of Model Disciplinary Orders
and Disciplinary Guidelines (11" Edition/2010)”. The comments are in response to the
solicitation for comments in a notice of proposed rulemaking posted on September 13, 2010 for
Division 13 of Title 16 of the California Code of Regulations.

The California Medical Association is an advocacy organization that represents 35,000
California physicians. Dedicated to the health of Californians, CMA is active in the legal,
legislative, reimbursement and regulatory areas on behalf of California physicians and their
patients.

l. Background
We understand that the purpose of the proposed amendments to the Manual of Model
Disciplinary Orders and Disciplinary Guidelines is to reflect changes in law, clarify existing
language, and make technical changes to reflect the current probationary environment. CMA
would like to offer additional revisions for your consideration.
. CMA'’s Comments
CMA has several concerns regarding the proposed disciplinary guidelines as follows:

A. Section9.  Controlled Substances - Abstain From Use

Section 10. Alcohol - Abstain From Use
Section 11. Biological Fluid Testing



These sections essentially provide for an automatic suspension of a license in the event the
respondent has a positive biological fluid test for certain substances or fails to cooperate in a
random biological fluid testing program. While we acknowledge that such events are a violation
of probation, as was the case with the diversion program, we have serious reservations that the
Medical Board may lawfully order the cessation of medical practice under these circumstances.

First, the Legislature, in its detailed statutory scheme governing Medical Board disciplinary
powers, has not authorized an automatic suspension in these cases, as it has where a licensee has
been convicted of a felony. See Business & Professions Code 82236.1. Accordingly, the
Medical Board lacks the statutory authority to issue such suspensions. See Medical Board of
California v. Superior Court (2003) 111 Cal.App.4th 163 (Business & Professions Code
provision governing a physician's participation in the diversion program did not permit
disciplinary action against a physician solely on his failure to complete the program).

Further, there are serious questions as to the constitutionality of the proposed guidelines
purporting to authorize automatic suspension of the license. For example, in Ralph Williams
Ford v. New Car Dealers policy and Appeals Board (1973) 30 Cal.App.3d 494, at issue was
whether the Director of Motor Vehicles could lawfully suspend a license in the event the licensee
violated a condition of probation. Recognizing the constitutional infirmity of the activity, the
court stated:

The Fourteenth Amendment protects the pursuit of one's profession from abridgment
by arbitrary state action, and a state cannot exclude a person from any occupation in a
manner or for reasons that contravene due process of law. (Endler v. Schutzbank, 68
Cal.2d 162, 169-170, 65 Cal.Rptr. 297, 436 P.2d 297.) Here, the revocation of
probation, and therefore the revocation of Williams' dealer's license, is left to the
discretion of the Director of Motor Vehicles. But "an individual must be afforded
notice and an opportunity for a hearing before he is deprived of any significant
property interest, ..." (Randone v. Appellate Department, 5 Cal.3d 536, 541, 96
Cal.Rptr. 709, 488 P.2d 13.) Although Williams received notice and a hearing on its
past violations, the conditions of probation dispense with notice and hearing on any
future violations that may bring about a revocation of its license.

In criminal law "fundamental principles of due process and fair play demand, ... that
after a summary revocation of probation and before sentencing a hearing is required
at which the defendant is entitled to be represented by counsel, to be advised of the
alleged violation and given an opportunity to deny or explain it, and, if necessary,
present witnesses on his own behalf." (People v. Youngs, 23 Cal.App.3d 180, 188, 99
Cal.Rptr. 101; People v. Vickers, 8 Cal.3d 451, 458-461, 105 Cal.Rptr. 305, 503 P.2d
313; see also, Morrissey v. Brewer, 408 U.S. 471, 33 L.Ed.2d 484, 92 S.Ct. 2593.)
Due process requires a comparable opportunity for notice and hearing on the
revocation of an occupational license. (Cf. Goldberg v. Kelly, 397 U.S. 254, 25
L.Ed.2d 287, 90 S.Ct. 1011.)


https://Cal.App.3d
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Accordingly, CMA believes licensees under probation should be accorded a pre-deprivation
hearing on the issue to determine whether the licensee in fact imposes a danger to patients. If the
Medical Board truly believes the licensee poses a threat to patient care, the Board can certainly
take steps to prevent harm by seeking a temporary restraining order or interim suspension.

B. Section 16. Professionalism Program (Ethics Course)

This section requires respondents to enroll in a professionalism program that meets the
requirements of Title 16, California Code of Regulations (CCR) section 1358.1. To be
consistent with the other sections of the guidelines that require respondents to participate in
educational courses and specify that the courses must be “equivalent to the ... Course offered by
the Physician Assessment and Clinical Education Program, University of California, San Diego
School of Medicine (Program),” we recommend that this section be amended to state that the
professionalism program must be “equivalent to the Professionalism Program offered by the
Institute for Medical Quality (IMQ).” Providing more information regarding the content of a
recognized professionalism program will clarify the type of professionalism program that meets
the Medical Board’s standards.

The IMQ Professionalism Program was developed to comply with the requirements established
by the Medical Board of California. The program centers on both the legal and ethical
dimensions of the practice of medicine in California, and it introduces participants to a range of
resources to address present or future problems. Full participation and completion of all
assignments are required for completion of the program. The Program is divided into three
components.

The pre-course component consists of a background assessment application, a baseline
knowledge test and pre course reading. The purpose of this component is to determine the
participant’s knowledge/awareness of ethical/legal issues related to the practice of medicine in
California, as well as information about the participant’s knowledge of the legal and ethical
issues related to the specific case(s) for which the participant has been referred to the program.
Participants prepare an assessment of their expectations of the program, recognition of need for
change and commitment to change.

The second component is the two-day ethics course. It includes a series of components that move
from demonstration to practice and application. Issues covered include: what are ethical issues
and when they arise, clarification of legal issues, resources to analyze situations and a decision
making model. The course is very interactive, and it is designed to provide participants with a
full understanding of the ethical and legal aspects of their own violations and knowledge about
how to access resources to deal with future issues.

The third component is required assessments over a one-year period following the course. It
consists of the post-course test on California law and ethics given at the end of the two-day
course, and 6 month and 12 month follow-up assessments. At 6 months, participants submit
information regarding their practice during the period since the course and complete a skills
review exercise. At 12 months they provide a final report on changes in their practice profile and
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a self-assessment status report. On completion of the course, a report is sent to the Medical
Board.

I1. Conclusion

In conclusion, the CMA believes that the recommended changes will improve the disciplinary
guidelines making it a more useful document for those involved in the physician disciplinary
process.

Sincerely,

Yvonne Choong

Associate Director, Center for Medical and Regulatory Policy

California Medical Association

Cc: Lisa Folberg, CMA Vice-President, Center for Medical and Regulatory Policy
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	The Medical Board of California has determined that this regulatory proposal will not have any impact on the creation of jobs or new businesses or the elimination of jobs or existing businesses or the expansion of businesses in the State of California. 
	Cost Impact on Representative Private Person or Business: 
	The Medical Board of California is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action. 
	This proposed regulation only reflects the current law, and will only have an impact on physicians disciplined by the Medical Board of California. 
	Effect on Housing Costs: None 
	EFFECT ON SMALL BUSINESS 
	The Medical Board of California has determined that the proposed regulations would not affect small businesses. This proposed regulation only will have an impact on physicians disciplined by the Medical Board of California. 
	The new edition of the Manual of Disciplinary Guidelines and Model Disciplinary Orders, incorporated by reference, makes no changes that would result in an increase of costs to licensees or small businesses. 
	CONSIDERATION OF ALTERNATIVES 
	The Board must determine that no reasonable alternative it considered to the regulation or that has otherwise been identified and brought to its attention would either be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposal described in this Notice. Any interested person may present statements or arguments orally or in writing relevant to the above determinations at the above-mentioned hearing. 
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	INITIAL STATEMENT OF REASONS AND INFORMATION 
	The Medical Board of California has prepared an initial statement of the reasons for the proposed action and has available all the information upon which the proposal is based. 
	TEXT OF PROPOSAL 
	Copies of the exact language of the proposed regulations and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained at the hearing or prior to the hearing upon request from the Medical Board of California at 2005 Evergreen Street, Suite 1200, Sacramento, California 95815. 
	AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE 
	All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the person named below. 
	You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the contact person named below or by accessing the website listed below. 
	CONTACT PERSON 
	Inquiries or comments concerning the proposed rulemaking action may be addressed to: 
	Name: Susan Cady, Enforcement Manager Medical Board of California 
	Address: 2005 Evergreen Street, Suite 1200 Sacramento, CA 95815 
	Telephone No.: {916) 263-2389 
	Fax No.: (916) 263-2387 
	E-Mail Address: regulations@mbc.ca.gov 
	The backup contact person is: 
	Name: Kevin A. Schunke Medical Board of California Address: 2005 Evergreen Street, Suite 1200 
	Sacramento, CA 95815 Telephone No.: {916) 263-2389 Fax No.: (916) 263-2387 E-Mail Address: 
	regulations@mbc.ca.gov 

	Website Access: Materials regarding this proposal can be found at . 
	http://www.medbd.ca.gov/laws/regulations proposed.html
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	MEDICAL BOARD OF CALIFORNIA 
	INITIAL STATEMENT OF REASONS 
	Hearing Date: November 5, 2010 
	Subject Matter of Proposed Regulations: 
	Subject Matter of Proposed Regulations: 
	To amend the Manual of Model Disciplinary Orders and Disciplinary Guidelines to reflect changes in law, clarify existing language, and make technical changes to reflect the current probationary environment. 
	Section{s) Affected: 
	Section{s) Affected: 
	Amend Section 1361 in Article 4 of Chapter 2, Division 13 

	Specific purpose of each adoption, amendment, or repeal: 
	Specific purpose of each adoption, amendment, or repeal: 
	The current Manual of Model Disciplinary Orders and Disciplinary Guidelines referenced in the regulation (10Edition/2008) must be made consistent with current law. The proposed regulation will reference the 11 Edition/2010 of the Manual of Model Disciplinary Orders and Disciplinary Guidelines, reflecting changes in law, as well as making technical changes to address unnecessary and duplicative elements, and some technical changes to reflect the current probationary environment. 
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	Factual Basis/Rationale: 
	Factual Basis/Rationale: 
	The factual basis and rationale for the determination that each amendment is reasonably necessary to clarify the purpose for which technical changes are required, together with a description of the problem, administrative requirement, or other condition or circumstance that each amendment is intended to address, is as follows: 
	Condition 5-7. Controlled substances -Total Restriction/Partial Restriction 
	• Expand restriction to include "furnishing" controlled substances and amend the language regarding the appropriateness or necessity of prescribing controlled substances to patient. 
	B&P Code Section 2242 was amended to require that an "appropriate prior examination and a medical indication" must exist before prescribing medication to a patient. The Board is amending the Guidelines to be consistent with the current laws pertaining to prescribing. The current Guidelines restrict respondents from prescribing, administering and dispensing medication but do not restrict their ability to furnish or supply controlled substances to patients. This amendment is necessary to correct this omission
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	Condition 8. Controlled Substances -Maintain records 
	• Deletes language stating that the failure to comply with the requirement to maintain logs and records constitutes a violation of probation. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Condition 9-10 Controlled Substances/Alcohol Abstain from Use 
	• Allows the Board to impose a "cease practice" order when a positive biological fluid test is received for alcohol or a substance not legally prescribed and requires that an administrative action be filed timely so the respondent is afforded due process. 
	Due to a change in law, the Medical Board no longer has a Diversion Program to 
	monitor physicians with substance abuse problems. In the past, physicians were 
	ordered into the Diversion Program. The program had the authority to order a 
	physician who tested positive from a biological fluid test, to cease practicing 
	medicine. While the previous Guidelines were amended to reflect the elimination 
	of the Diversion Program, it did not contain the specific condition that the Board 
	could order physicians testing positive to cease practice. In addition, SB 1441 
	required the Department of Consumer Affairs (DCA) to develop guidelines for 
	monitoring all licensees with substance abuse problems. 
	(dca/sacc/unistand 04 10.pdf). The Guidelines 
	http://www.dca.ca.gov/about 

	developed by DCA require that licensees be removed from practice should they 
	test positive for drugs or alcohoL The Board is recommending that the licensee 
	be given notification and shall be directed to cease practice within three days 
	following the notification. The Board currently has the authority to direct the 
	respondent to cease practice if a practice monitor is not replaced in a timely 
	manner. The proposed fanguage recommending that the cease practice order 
	become effective three days after notification to the respondent is consistent with 
	the existing guidelines currently in use and, in the Board's opinion, gives the 
	respondent adequate notice to make the necessary arrangements to close the 
	practice temporarily and redirect patients to covering physicians. The Board is 
	required to file an accusation/petition to revoke probation within 15 days and, if 
	requested, provide the respondent with a hearing in 30 days. The Board used 
	the timeframes defined in Government Code Section 11529(f) for providing an 
	expeditious hearing on interim suspension orders as the model for the 
	timeframes for the filing of an accusation and the hearing on "cease practice" 
	orders issued by the Board. The expedited timeframes being proposed are 
	necessary to provide due process to licensees. 
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	Condition 11. Biological Fluid testing 
	• Expands and defines "Biological Fluid Testing" to include blood, urine, breathalyzer, and hair follicle testing and removes the minimum number of tests required throughout the term of probation. Allows the Board to order the respondent to cease practice for failing to cooperate with the required testing. Deletes language stating that the failure to cooperate with the biological fluid testing constitutes a violation of probation. 
	Due to technological changes in drug testing, it is preferable to define "Biological 
	Fluid Testing" to include other methods that may be able to detect some 
	substances that are not picked up by a urine test. This is necessary to protect 
	the public by allowing for better drug and alcohol testing. In addition, SB 1441 
	required the Department of Consumer Affairs to develop guidelines for 
	monitoring all licensees with substance abuse problems. 
	(dca/sacc/unistand 04 1 O.pdf) The guidelines 
	http://www.dca.ca.gov/about 

	developed by DCA identified specific testing frequencies; however, the number 
	has been the subject of extensive debate within the Boards, licensee population 
	and other interested parties. By removing reference to a specific number of 
	minimum tests throughout the term of probation, the Board will be able to adjust 
	the frequency according to the specific facts of the case and/or the Guidelines 
	once finalized by DCA. 
	The Board is also proposing that a "cease practice" order be issued for failing to cooperate with the ordered biological fluid testing. The Board currently has the authority to direct the respondent to cease practice if a practice monitor is not replaced in a timely manner. The proposed language recommending that the cease practice order become effective three days after notification to the respondent is consistent with the existing guidelines currently in use and, in the Board's opinion, gives the responde
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and 
	unnecessary. 
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	Condition 12. Community Service 
	• Deletes language indicating medical community service cannot be ordered or allowed when the board has charged the respondent with negligence or incompetence in a quality of care case unless and unUI the respondent has been tested and deemed competent and safe to practice. Amends this condition to preclude medical community service from being ordered when disciplinary action has been taken related to the quality of the medical care provided by respondent. 
	BPC Section 2228 (d) authorizes the Board to place an individual on probation 
	and allow the option of alternative community service in cases other than 
	violations relating to quality of care. It is not in the interest of public protection to 
	permit a physician found to have been negligent or incompetent to provide 
	medical care as part of his/her community service. This amendment is 
	necessary to conform to the existing statute. 
	Condition 13. Education Course 
	• Expand acceptable continuing medical education courses beyond classroom, conference, and seminars, to reflect other types of educational delivery systems. 
	There has been a change in the educational environment, and respondents may be able to complete more appropriate coursework not offered in the traditional classroom. Online courses, CD Rom courses, workshops, and other methods of education may be more suitable to address a respondent's deficiencies. For this reason, the Board is proposing to allow other types of courses, rather than only those didactic courses taught in a classroom environment. 
	Condition 14. Prescribing Practices Course 
	• Allows for participation in equivalent programs other than those provided by the Physician Assessment & Clinical Education (PACE) Program offered by UCSD, if approved by the Medical Board. Requires that the respondent provide all documentation and material required by the program and sets specific timeframes for completing the ordered course. Deletes language stating that the failure to complete the prescribing practices course within six months constitutes a violation of probation and clarifies that any 
	There are other comparable prescribing practices programs in various locations other than the San Diego PACE Program and the Board is proposing to allow 
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	physicians to attend alternative but equivalent programs. A number of the 
	education/training courses included in the Guidelines require that the physician 
	provide materials prior to the classroom instruction or participate in exercises 
	after completing the classroom instruction. This material can be used to either 
	determine the areas of remediation required prior to classroom instruction or to 
	provide longitudinal follow-up at six and twelve month intervals following the 
	classroom instruction. This amendment is necessary to ensure that the 
	respondent cooperates with all of the requirements of the course and to define 
	the timelines and consequences for failing to comply. A one year deadline has 
	seen selected to ensure the longitudinal follow up requirement has been 
	satisfied. The current Guidelines define a deadline for enrollment in the required 
	course but there is no timeframe defined for completing the classroom 
	instruction. Based on the Board's experience in this area, six months is an 
	adequate amount of time to allow a physician to clear his/her schedule to devote 
	to the classroom portion of the course. 
	It has been the Board's policy to not allow physicians to use the CME credits 
	obtained while completing the board-ordered educational courses as meeting 
	both the probation condition and a portion of the 25 hours of CME required each 
	year for license renewal. This language is necessary to memorialize the existing 
	policy and eliminate confusion for the respondents on the number of CME hours 
	required to maintain licensure. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Condition 15. Medical Recordkeeping Course 
	• Allows for participation in equivalent programs other than those provided by the Physician Assessment & Clinical Education (PACE) Program offered by UCSD, if approved by the Medical Board. Requires that the respondent provide all documentation and material required by the program and sets specific timeframes for completing the ordered course. Deletes language stating that the failure to comply with the requirement to maintain logs and records constitutes a violation of probation and clarifies that any CME
	There are other comparable medical recordkeeping programs in various 
	locations other than the San Diego PACE Program and the Board is proposing to 
	allow physicians to attend alternative but equivalent programs. A number of the 
	education/training courses included in the Guidelines require that the physician 
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	provide materials either prior to the classroom instruction or participate in exercises after completing the classroom instruction. This material can be used to either determine the areas of remediation required prior to classroom instruction or to provide longitudinal follow-up at six and twelve month intervals following the classroom instruction. This amendment is necessary to ensure that the respondent cooperates with all of the requirements of the course and to define the timelines and consequences for 
	It has been the Board's policy to not allow physicians to use the CME credits obtained while completing the board-ordered educational courses as meeting both the probation condition and a portion of the 25 hours of CME required each year for license renewal. This language is necessary to memorialize the existing policy and to eliminate confusion for the respondents on the number of CME hours required to maintain licensure. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Condition 16. Professionalism Course/Ethics Course 
	• Requires that the respondent provide all documentation and material required by the program and sets specific timeframes for completing the ordered course. Deletes language stating that the failure to complete the course within the first year constitutes a violation of probation and clarifies that any CME hours received for completing this course could not also be applied towards meeting the CME requirements for license renewal. 
	There are other comparable professionalism programs in various locations other 
	than the San Diego PACE Program and the Board is proposing to allow 
	physicians to attend alternative but equivalent programs. A number of the 
	education/training courses included in the Guidelines require that the physician 
	provide materials prior to the classroom instruction or participate in exercises 
	after completing the classroom instruction. This material can be used to either 
	determine the areas of remediation required prior to classroom instruction or to 
	provide longitudinal follow-up at six and twelve month intervals following the 
	6 
	respondent cooperates with all of the requirements of the course and to define ing to comply. A one year deadline has seen selected to ensure the longitudinal' follow up requirement has been satisfied. The current Guidelines define a deadline for enrollment in the required course but there is no timeframe defined for completing the classroom instruction. Based on the Board's experience in this area, six months is an adequate amount of time to allow a physician to clear his/her schedule to devote to the clas
	the timelines and consequences for fail
	1

	It has been the Board's policy to not allow physicians to use the CME credits obtained while completing the board-ordered educational courses as meeting both the probation condition and a portion of the 25 hours of CME required each year for license renewal. This language is necessary to memorialize the existing policy and to eliminate confusion for the respondents on the number of CME hours required to maintain licensure. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Finally, the course has been renamed from "Ethics Course" to Professionalism 
	Program. This amendment includes technical changes to reflect the name 
	change. 
	Condition 17. Professional Boundaries Course 
	• Allows the Board to accept the completion of a professional boundaries program or course prior to the effective date of the decision as fulfillment of this condition. Clarifies that any CME hours received for completing this course could not also be applied towards meeting the CME requirements for license renewal. 
	The Board has traditionally accepted coursework taken before the effective date of the decision in all other educational conditions except the professional boundaries course. There is no reason why this course should not be subject to the same parameters. This amendment is necessary to correct this omission and ies Course used as the standard is the course offered by PACE. 
	to clarify that the Professional Boundar
	1

	It has been the Board's policy to not allow physicians to use the CME credits 
	obtained while completing the board-ordered educational courses as meeting 
	both the probation condition and a portion of the 25 hours of CME required each 
	year for license renewal. This language is necessary to memorialize the existing 
	policy and to eliminate confusion for the respondents on the number of CME 
	hours required to maintain licensure. 
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	Condition 18. Clinical Training Program 
	• Amends the language to clarify that the respondent must successfully complete the clinical training program six months after enrollment and allows the Board to order the respondent to cease practice if the clinical training program has not been successfully completed. Amends the language to require that the assessment and retraining be focused on the area of medicine that the respondent was alleged to be deficient in. Deletes language stating that the failure to participate in and complete all phases of t
	The current Guidelines define a deadline for enrollment in the clinical training 
	program but there is no timeframe defined for completing the program. Based 
	on the Board's experience in this area, six months is an adequate amount of 
	time to allow a physician to clear his/her schedule to devote to the ordered 
	clinical training program and for the PACE (or comparable program) to perform 
	the initial assessment and develop the 40-hour clinical education component. 
	The objective in ordering a clinical training and assessment is to ensure that the physician is competent and safe to practice medicine. When a physician completes the clinical training program within the required time period but is deemed unsafe to practice medicine, the Board must act quickly to ensure that he/she is not allowed to continue treating patients. This amendment allows the Board to issue a "cease practice" order if necessary to immediately remove the physician from the practice of medicine if 
	Physicians are licensed to practice medicine in any specialty they choose but are 
	expected to meet the standard of care for the specialty they are practicing in. If 
	a physician has been disciplined for practicing medicine in a specialty outside 
	his/her area of training, the clinical assessment and retraining must correlate to 
	the area(s) of practice in which he/she is found to be negligent. This amendment 
	is necessary to clarify that requirement. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and 
	unnecessary. 
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	The current Guidelines allow the Board to order a physician to enroll in the professional enhancement program but do not include a timeframe for enrollment. A 60-day time limit will ensure timely enrollment and, in the Board's experience, is adequate time to allow the respondent to complete the application and collect the patient charts needed as part of the enrollment process as well as allow the PEP program sufficient time to identify an appropriate monitor and arrange for on-site visits to begin the prof
	Condition 19. Oral and/or Written/Examination 
	• Amends the language to ensure that oral examinations being administered as a condition of probation are consistent with the statutory requirements outlined in BPC section 2293. Allows the Board to issue a cease practice order if the respondent does not successfully complete the exam. 
	The current Guidelines do not specify how an oral examination should be conducted and this amendment corrects that omission to ensure all oral examinations follow a consistent protocol. The protocol is set forth in B&P 2293(a) and (b). Use of this protocol will result in consistency between the various types of oral examinations. 
	The objective in ordering an oral/written examination is to ensure that the physician is competent and safe to practice medicine. When a physician fails the test, the Board must act quickly to ensure that he/she is not allowed to continue treating patients. This amendment provides public protection by immediately removing the physician from the practice of medicine if he/she did not pass the oral or written examination. 
	Non-substantive grammatical changes are made for clarity and ease of reading. 
	Condition 20. Psychiatric Evaluation 
	• Deletes language stating that the failure to complete a psychiatric evaluation and psychological testing constitutes a violation of probation. 
	Standard Condition #35 states that the failure to comply with any term and condition is a violation o'f probation; therefore tr1is language is redundant and unnecessary. 
	Condition 21. Psychotherapy 
	• Deletes language stating that the failure to undergo and continue psychotherapy 
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	constitutes a violation of probation. Amends language to add requirement that a treating physician must be licensed in California. 
	Standard Condition #35 states that the failure to comply with any term and condition is a violation of probation; therefore tr1is language is redundant and unnecessary. The current Guidelines give the Board the authority to approve the psychiatrist or psychotherapist nominated to provide the board ordered therapy. As part of the approval process, the Board must consider the nominee's complaint history and background to ensure there are no pending complaints, investigations or disciplinary actions which woul
	Condition 22. Medical Evaluation and Treatment 
	• Requires that disciplined physicians provide pertinent documentation to the physician conducting a medical evaluation as part of a probationary condition and adds the requirement that the treating physician must be licensed in California. Deletes language stating that the failure to cooperate and/or comply with the condition constitutes a violation of probation. 
	As a condition of probation for physicians who may be suffering from a medical condition that may affect their medical practice skills, a medical evaluation conducted by a physician may be ordered. In order for physicians conducting the evaluations to effectively do their work, full cooperation is needed. For that reason, the Guidelines have been amended to require the disciplined physician to cooperate with the evaluator and provide any relevant documentation requested. Otherwise, the resulting evaluation 
	The current Guidelines give the Board the authority to approve the physician nominated to provide medical treatment deemed necessary following an independent medical evaluation. As part of the approval process, the Board must consider the nominee's complaint history and background to ensure there are no pending complaints, investigations or disciplinary actions which would suggest that the nominee's care might be outside the standard uf practice in the medical community. This background information would no
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	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Condition 23. Monitoring -Practice/Billing 
	• Provides the ability to issue a cease practice order if the respondent fails to obtain an approved practice monitor within 60 calendar days from the effective date of the Decision. Minor grammatical changes have been mad~ to the language to ensure that notification is sent to the respondent prior to imposing a cease practice order and to clarify the timeframe for the order to become effective. Deletes language stating that the failure to cooperate and/or comply with the condition constitutes a violation o
	The current Guidelines allow the Board to issue a "cease practice" order to the 
	respondent if the approved practice/billing monitor resigns and the respondent is 
	unable find a replacement within 60 days. However, if the respondent does not 
	find an acceptable practice/billing monitor within the first 60 calendar days after 
	the decision becomes effective, the Board has no authority to order a "cease 
	practice". There is no reason why the initial appointment of a practice/billing 
	monitor should not be subject to the same parameters as securing a 
	replacement. This amendment is necessary to correct this omission. In addition 
	the language was amended to clarify that the Board or designee must approve 
	any modifications made to the monitoring plan. The current Guidelines confirm 
	that the Board or designee must approve the initial monitoring plan but there is 
	no provision to address any adjustments or changes made to the monitoring 
	plan. This amendment is necessary to address that omission. 
	The time period to secure a replacement monitor was clarified to identify "calendar'' days to be consistent with all other timeframes outlined in this condition. Standard Condition #35 states that the failure to comply with any term and condition is a violation of probation; therefore this language is redundant and unnecessary. 
	Condition 24. Solo Practice Prohibition 
	• Defines the term "solo practice" by a licensee on probation and provides the ability to issue a cease practice order if the respondent fails to secure an approved practice setting within 60 calendar days from the effective date of the Decision or from a change in an approved practice setting. 
	The current language does not provide a sufficient explanation as to what the Board is requiring when a respondent is prohibited from engaging in "solo" 
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	practice which has resulted in ambiguity for the probationer. The clarifying language added to the condition defines what is meant by the solo practice prohibition and clarifies that a probationer cannot just have another physician, who is sharing office space, or employ other health care practitioners, such as registered nurses or physician assistants, to comply with this condition. The goal of this condition is to ensure that the physician, who has been found to be negligent, dishonest or to have engaged 
	This amendment would also allow the Board to issue a "cease practice" order to remove the physician from the practice of medtcine if he/she i.s in practice setting that is inconsistent with the solo practice prohibition. The Board currently has the authority to direct the respondent to cease practice if a practice monitor is not replaced in a timely manner but has no such provision on the "solo practice" prohibition. This amendment is necessary to correct that omission. The proposed language requiring that 
	Condition 25. Third Party Chaperone 
	Condition 25. Third Party Chaperone 

	• Amends this condition to require that chaperones record their presence on the medical record and incorporates privacy protection for the patient by only requiring the patient's initials. Adds protection for the chaperone by informing the respondent that the chaperone cannot be terminated from the position because he/she reports a finding to the Board. Allows the Board to order the respondent to cease practice for failing to have an approved third party chaperone. Deletes the recommendation regarding the p
	The Board is also proposing that a "cease practice" order be issued for not having or failing to replace a third party chaperone. The Board currently has the authority to direct the respondent to cease practice if a practice monitor is not replaced in a timely manner but no such provision for the third party chaperone requirement. This amendment is necessary to correct that omission. The proposed language requiring that the cease practice order become effective three days after notification to the responden
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	guidelines currently in use and, in the Board's opinion, gives the respondent 
	adequate notice to make the necessary arrangements to close their practice 
	temporarily and redirect patients to covering physicians 
	History has shown that failure of the third party chaperone to properly document the medical record can result in a lack of evidence when a violation is detected. By including the signature instead of initials in the medical record the Board can more easily identify the name of the third party chaperone that was in attendance. To reflect the privacy laws, the log maintained by respondent will only have the patient's initialls and not the full name. To remove the fear of retaliation against the third party c
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation; therefore this language is redundant and 
	unnecessary. 
	Condition 26. Prohibited Practice 
	• Amended language to remove additional requirement for written notification to be provided at subsequent patient visits. Deletes language stating that the failure to cooperate and/or comply with condition constitutes a violation of probation. 
	The current Guidelines require that the respondent make a verbal notification to any patient seeking the prohibited service and must document that notification in a log. In addition, at any subsequent visits, each time the patient seeks the prohibited service, the respondent must provide a written notification to the patient and place the written notification in the file. However, in the Board's experience, this protocol is not consistent with how a medical practice functions. 
	Typically, a patient will contact the physician's office and schedule an 
	appointment through the office staff. The staff will identify the reason for the 
	appointment and what "service" is needed. If the patient wishes to be scheduled 
	for a procedure or service that the respondent is prohibited from providing, the 
	patient would be advised at that time that the requested service/procedure could 
	not be provided and no appointment would be scheduled. The amended 
	language requires that all patients be notified after the decision becomes 
	effective that the respondent is prohibited from providing specific services or 
	procedures and that notification must be documented in a log. If all patients are 
	provided with the notification when it becomes effective, it is highly unlikely that 
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	patients would continue to "request" the prohibited service or be scheduled by 
	the physician's office staff for a service or procedure the physician could not 
	provide. To require the respondent to provide additional notifications (either 
	written or verbal) appears unnecessary and burdensome. 
	Standard Condition #35 states that the failure to comply with any term and 
	condition is a violation of probation, therefore this language is redundant and unnecessary. 
	Condition 27. Notification 
	• Clean-up language to clarify when respondents must provide notification to their employer. 
	The current language implies that respondents are not practicing when placed on probation. This makes it clear that within seven (7) days from the effective date of the Decision they must provide notification. Based on the Board's experience, seven days is sufficient time for respondents to make the necessary notification to their employer, hospitals where they have privileges and malpractice insurance carriers. 
	Condition 31 General Probation Requirements 
	• Amends the formatting to make it clearer to the respondent what the general requirements are while serving on probation. Aside from adding the headings, the first section explains that respondents will have to comply with the Board's probation unit and the terms and conditions of probation. Other enhancements include requesting the respondent's e-mail address and telephone number for contact purposes; clarifying that the respondent cannot practice at a patient's residence unless the patient resides in a s
	During the probationary term, the Board needs to maintain contact with the 
	respondent to schedule appointments and interviews and to ensure compliance 
	with the ordered terms and conditions. Adding phone numbers and e-mails 
	addresses (if applicable) to the contact information that must be provided 
	enhances the Board's ability to maintain regular contact with the respondent. 
	The current Guidelines do not allow respondents to practice medicine in their 
	residence. It is not in the interest of public protection to permit a physician found 
	to have been negligent or incompetent to provide medical care in a patient's 
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	residence. However, there are some settings where the patient may be seen somewhere other than the physician's office; such as a skilled nursing facility and licensed board and care facility, etc. By including the parameters of the condition it clarifies for the respondents what is required of them when they have this condition. These limitations provide greater public protection by ensuring practice occurs in an organized health care setting. 
	Condition 32 Interview with the Board 
	• Non-substantive grammatical changes are made for clarity and ease of reading. 
	Condition 33 Residing or Practicing Out of State 
	• This condition was repealed and portions were consolidated into condition number 31, "General Probation Requirements" and the new number 33 "Non­Practice While on Probation." 
	It was determined that the information in this condition and condition #34 were redundant; therefore the two conditions were combined to remove unnecessary language. 
	Condition 34 Failure to Practice Medicine 
	• This condition was repealed and portions were consolidated into condition number 31, "General Probation Requirements" and the number 33 "Non-Practice While on Probation." 
	It was determined that the information in this condition and the previous condition #33 were redundant; thereby the two conditions were combined to remove unnecessary language. 
	Underlying Data: As specified above, the 10Edition (2008) of the Manual of Model Disciplinary Orders and Disciplinary Guidelines is referenced in current regulation. The 11tEdition (2010) of the Guidelines has been amended to reflect changes in law, changes in educational and probationary environments, and has also been amended for clarity and consistency. 
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	The Medical Board has worked on the changes in the Guidelines for several months, culminating with a meeting on June 18, 2009 with interested parties, including professional associations and consumer organizations, defense counsels and prosecutors. (Minutes attached.) Suggestions made at that meeting, if appropriate, were incorporated into the 11 Edition of the Guidelines. In summary, the proposed changes were not controversial, and the Board would expect little comment, if any, in 
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	opposition to this rulemaking as a result of the comments heard at that meeting. 
	As discussed in the "Factual Basis" above, changes to the Guidelines have been made to clarify conditions, tighten requirements, remedy ambiguities in the previous edition, and offer alternatives that reflect the current law, educational opportunities, technological advances, and the probationary environment The Board consulted with all interested parties, including prosecutors, defense counsels, professional organizations, probation officers and individual physicians to solicit comment into the proposed ch

	Business Impact 
	Business Impact 
	This regulation will not have a significant adverse economic impact on businesses. This initial determination is based on the following facts or evidence/documents/testimony: 
	This regulation only impacts physicians disciplined by the Medical Board. 
	Description of alternatives which would lessen any significant adverse impact on business: 
	Not applicable, as the proposed regulation has no business or economic impact. 

	Specific Technologies or Equipment: 
	Specific Technologies or Equipment: 
	X This regulation does not mandate the use of specific technologies or equipment. 
	This regulation mandates the use of specific technologies or equipment. Such mandates or prescriptive standards are required for the following reasons: 
	Consideration of Alternatives: No reasonable alternative to the regulation would be either more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation. 
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	Medical Board of California Disciplinary Guidelines Specific Language 
	1. Amend section 1361 in Article 4 of Chapter 2, Division 13, to read as follows: 
	1361. Disciplinary Guidelines. 
	In reaching a decision on a disciplinary action under the Administrative Procedure Act (Government Code Section 11400 et seq.), the Medical Board of California shall consider the disciplinary guidelines entitled "Manual of Disciplinary Guidelines and Model Disciplinary Orders" (40~ Edition/2008 11 th Edition/2010) which are hereby incorporated by reference. Deviation from these guidelines and orders, including the standard terms of probation, is appropriate where the Medical Board of California in its sole 
	NOTE: Authority cited: Sections 2018, Business and Professions Code; and Sections 11400.20 and 11400.21, Government Code. Reference: Sections 2227, 2228, 2229, and 2234, Business and Professions Code; and Sections 11400.20 and 11425.50(e), Government Code. 
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	State of California 
	State of California 
	State and Consumer Services Agency 

	MEDICAL BOARD OF CALIFORNIA 
	MEDICAL BOARD OF CALIFORNIA 
	MANUAL OF MODEL DISCIPLINARY ORDERS 
	AND DISCIPLINARY GUIDELINES 
	11-1-0'h Edition 
	aQ.082010 

	STATE OF CALIFORNIA MEDICAL BOARD OF CALIFORNIA 
	STATE OF CALIFORNIA MEDICAL BOARD OF CALIFORNIA 
	Richard Fantozzi, M.D. Barbara Yaroslavsky, President Cesar Aristeiguita, M.D. Frank Zerunyan, Vice President Hedy Chang.,_ Secretary 
	The Board produced this Manual of Model Disciplinary Orders and Disciplinary Guidelines, 1140Edition for the intended use of those involved in the physician disciplinary process: Administrative Law Judges, defense attorneys, physicians­respondents, trial attorneys from the Office of the Attorney General, and the Board's disciplinary panel members who review proposed decisions and stipulaUons and make final decisions. These guidelines are not binding standards. 
	th 

	The Federation of State Medical Boards and other state medical boards have requested and received this manual. All are welcome to use and copy any part of this material for their own work. 
	For additional copies of this manual, please write to the address below or visit guide.pdf: 
	http://www.medbd.ca.gov/publications/disciplinary 

	Medical Board of California 2005 Evergreen Street, Suite 1200 Sacramento, CA 95815 Phone(916)263-2466 
	Revisions to the Manual of Model Disciplinary Orders and Disciplinary Guidelines, are made periodically. Listed below are the most recent changes included in the 1140edition approved by the Board following open discussion at a public meeting. 
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	Summary of Changes 
	Summary of Changes 
	The former "Disciplinary Guidelines -Index" printed after the last "Standard Conditions" has been moved to the Table of Contents (a formatting change only) and has been renamed the "Recommended Range of Penalties for Violations" for clarity. 
	Model Condition Number: 
	5. Controlled -I Restriction Eliminated th rior examination to refle t amendments made to statute that now requires an "appropriate prior examination and a medical indication" and adds "furnish" to the list of prohibited activities. 
	6 Contrelled Swb&tanGas &wrreAder ef DiiA Permit References to the "Division" (Div:ision of Modioal Quality) changed to "Board." 
	7. 
	7. 
	7. 
	Controlled Substances -Partial Restriction Eliminated the term "good faith" prior examination to reflect amendments made to statute that now requires an "appropriate prior examination and a medical indication" and adds "furnish" to the list of prohibited activities. 

	8. 
	8. 
	Controlled Substances -Maintain Records and Access To Records and Inventories References to the WDii.1ision" (Di-.1ision of Medical Quality} changed to "Board." Deleted Ian ua e that failur m I is a v'olaron of r b ti n because th u e is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. 

	9. 
	9. 
	Controlled Substances• Abstain From Use References to the WDiYision" (Dii.11s1on of Medical Qyality) changed to "Board." Added language that respond nt shall cease the practice of medicine based up n a p sitive biological fluid test and that the Board must meet time requirements for filing an Accusation and/or Petition to Revoke and hold a hearing. 


	shall cease the na at the Board m an Accusation and/or Petition to Revoke and hold a hearing. 
	11. Biological Fluid Testing Deleted Ian ua e that failure t is a violation of robation because the la e is unnecessary as any failure with the terms or ndi i n f robation is a requirements for filing an Accusation and/or Petition to Revoke and hold a hearing. 
	The following language v+1as deleted: 
	Rospondont sha,lf immodiatoly submit to biof.ogical fl.uid testing, at respondent's oxponso, upon tho request of tho Division or its dosignoe. A corlifiod copy ofany laboratory test rosu'ts may be recel•1-ed in evidence in any proceedings between tho Board and the respondent. F-ail-uro to submit to, or faJlu'CfJ to compffjte tho .'CfJquirod biotogtca! fl.uid testing, i-s a violation ofprobation. 
	The following language replaces the abm0: 
	1

	Respondent shat! immodiatoly submit to biological fl.uid testing, at respondent's OJt:Ponso, upon request of tho Board or its dosig-nee. Prior to practicing modicino, rospondont 
	2 
	shaJ.I, at rospondont's o:xponso, oontraot with a laboratory or seA<iGe approved in advance by the Board or its dosignee that will conduct random, unannounced, obsor.,od, urino tasting a minimum of four times each menth. Tho contract sha/.1 require rosu!ts of tho urino tosts to be transmltted by the laboratory or seA'.ice directly to Board or its dosignoo within four hours of the resu.1ts beooming available. Pai-Jure to maintain this !aboratory or seA'ice during the period ofprobatien is a violation ofproba
	faltu.re 

	Former# 12 "Diversion Program" '•\'as eliminated: 
	Former# 12 "Diversion Program" '•\'as eliminated: 
	# 12 was formerly entitled "Di\<ersion 12Fo§ram." ,A,s tho Di\<ersion Pro§ram is eliminated Ning language ....,as deleted: 
	on Juno 30, 2008, tho follo
	1

	Within 30 calendar days frem the effective date of this Decision, respondent shalt enroll and partioipato in tho Board's Diversion Program until the DiV-Orsion Program fi.otormines that further treatment anfi. rehabil-itation are no longer necessary. Upon onroll-mont, respondent shall oJfecuto a release at:Jthorizing the Diversion Program to notify the Division of the fo#owing: 1) respondent roqu.ros further treatment anfi. rehabilitation; 2) respondent no tonger requi.res treatment and rohabi.fitatton; and
	1

	VVithin 5 oa!-Ondar days aft.er being notifiefi. by the DiV-Orsion Pt=ogram of a determination that furtf:ier treatment anfi. rehabfl.itatlon a.re neoessa.•:y, respoRdont shat! notify the Divis.on iR writing. Tf:ie Division shall retain continuing}urisdict.ion o~'0r respondent's license and the period ofdetormlnos that further treatment and rehab#Jtation are no longer necessary. With!n 24 hours after be.ing noUfiod by the DiV-Orsion Program of a detorminat.ion that respondent shall ceaso the praot.ice of me
	12. Community Service -Free Services Reworded the language regarding non-medical community service. Formerly# 13, it is re numbered to reflect the deletion of former #12. Also, all references to the "Division" (Division of Medical Quality) changed to "Board." 
	13. Education Course 
	Deleted language limiting the education program or course to classroom, conference or seminar settings. Formerly# 14, it is re numbered to reflect the deletion of former #12. /\lso, all references to the "Division" (Division of Medical Quality) changed to "Board." 
	14. Prescribing Practices Course 
	3 
	Added language to require the course be equivalent to the course offered at the Physician Assessment and Clinical Education Program, University of California, San Diego School of Medicine. Also added language requiring the respondent to provide pertinent documents to the program and amended the language regarding completion of the course. Formerly# 15, it is re numbered to reflect the deletion of former #12." Also, all references to tho "Division" (Division of Medical Quality) changed to "Board." 
	15. 
	15. 
	15. 
	Medical Record Keeping Course Added language to require the course be equivalent to the course offered at the Physician Assessment and Clinical Education Program, University of California. San Diego School of Medicine. Also added language requiring the respondent to provide pertinent documents to the program and amended the language regarding completion of the course. Formerly# 16, it is re numbered to reflect tho deletion of former #12. Also, all references to the "Division" (Division of Medical Quality) c

	16. 
	16. 
	Ethics Course Professionalism Program (Ethics Course) Amended the name and language to comport with subsequent regulations setting requirements for a professionalism grogram (12reviously referred to as an ethics course). Also added language requiring the respondent to grovide pertinent documents to the program and amended the language regarding completion of the course. Formerly # 17, it is re numbered to reflect tho deletion of former #12. Also, all references to the "Division" (Division of Medical Quality


	17. Professional Boundaries Program 
	Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. Added language permitting discretionary acceptance of a course taken prior to the effective date of the decision. Formerly# 18, it is re numbered to reflect the deletion of former #12." Also, all references to tho "Division" (Division of Medical Quality) changed to "Board." 
	18. Clinical Training Program 
	19. Oral or Written Examination 
	Added that if the examination is an oral examination, it is to be administered in accordan with Business nd Professio s Code ection 2293( ) and (b}. Als eliminated the subsequent optional term and made it a requirement. Made technical changes. Formerly# 20, it is re numbered to reflect the deletion of former #12." Also, all references to the "Division" (Division of Medical Quality) changed to "Board." 
	20. Psychiatric Evaluation 
	4 
	Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. 
	Form orly# 21, it is ro numborod to reflect tho deletion of former #12. Also, all reforencos 
	to the "Division" (Division of Medical Quality) changed to "Board." 
	21. Psychotherapy 
	Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. 
	formerly# 22, it is ro numbered to reflect tho deletion of former #12. Also, all references to tho "Dii.iision" (DiYision of Medical Quality) changed to "8oard." 
	22. Medical Evaluation and Treatment Added language requiring the respondent to provide pertinent documents/information to the evaluating physician. Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. formerly# 23, it is ro numbered to reflect the deletion of former #12." .A.lso, all references to the "Division" (Di•1ision of Medical Quality) changed to "Board."
	23. Monitoring -Practice/Billing Restructured the formatting to clarify the type of monitor required. Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. Added language that respondents shall cease the practice of medicine until they obtain a monitor if they do not meet the required timeline for obtaining a monitor. 
	Formerly# 24, it is ro numbered to reflect tho deletion of former #12. Also, all roforoncos 
	to the "Division" (Division of Medical Quality) changed to "Board." 
	24. Solo Practice Prohibition 
	Clarified the title to show it was a prohibition and clarified what constitutes solo practice. Added language that respondent shall cease the practice of medicine for failing to secure an approved practice setting within 60 days. 
	Formerly# 25, it is re numbered to reflect the deletion of former #12. 
	25. Third Party Chaperone Restructured the formatting to clarify the type of patient in which respondent is required to have a chaperone. Deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with or conditions of pro · n is a violation of probation. In additi dded p perone for re . Added I ractice of medi have an a 
	formerly# 26, it is re numbered to reflect the deletion of former #12. Also, all references to tho ~Division" (Division of Medical Quality) changed to "Board." 
	26. 
	26. 
	26. 
	Prohibited Practice 

	LI
	27. 
	Notification Required notification to be within seven days of the effective date of the decision rather than prior to practicing medicine. f:ormerly # 28, it is re numbeFed to refleot the deletion of former #12. Also, all refoFenoes to tho "Division" (Di\«ision of Medical Quality) changed to "8oard." 
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	notification of residence or to tho "Division" (Division of Medical Quauty-)changod to ..Beard." 
	32. Interview with the Board or its designee "Board." 
	Formerly 33. Residing or Practicing Out-of-State Deleted condition due to combining conditions 33 and 34 to clarify non-practice regardless of physician location. Formerly# 34, it is re numbered to refloot the deletion of former #12. Also, all references to tho "Division" (Division of Medical Quality) changed to "Board." 
	Formerly 34. Failure to Practice Medicine-California Resident Deleted condition due to combining conditions 33 and 34 to clarify non-practice regardless of physician location. i;:ormerly # 35, it is re numbered to reflect tho deletion of former #12. Also, all references to the "Division" (Division of Medical Quality) changed to "Board." 
	New 33. Non-Practice Whileon Probation Combined former condjtlptJ!,lli·•e!JG itii m•ohysician 
	Brifif!d>ngn-~i!iii§l.fi£l@liflll• 

	location. Added cllnlcaf•trafrimeffbr H8n@pmet!ee\6f mor~·••ftifan•ts 6alel'1daf mbnths, 
	defined non-oractice, and required physician to practice in two years. 
	l-&,34. Cornp!etion of Probation f.o.rmerJy--#-.J-6, i: is ro nurnbered ~o reflect trm deletion of lor--n1er #12. Formerly# 351 it is re-numbered to reflect the combination of conditions #33 and #34. Reference to "cost recovery" is deleted condition due to elimination of authority to order cost recovery. See Business and Professions Code section 125.3(k). 
	36,1~.~ Violation of Probation 
	Formerly# 37, it is re numbered to reflect the deletion of former #12. Also, all references to the "Division" (Division of Medical Quality) changed to "Board." Formerly# 36, it is re­numbered to reflect the combination of conditions #33 and #34. 


	Formerly 37. Cost Recovery 
	Formerly 37. Cost Recovery 
	Deleted condition due to elimination of authority to order cost recovery. See Business and Professions Code section 125.3(k). Former:ly # 38, it is re numbered to reflect tho deletion of former #12. /\Isa, all references to tho "Division" (Division of Medical Quality) changed to "Board." 
	38. 36. License Surrender 
	Formerly 38, it is re-numbered to reflect the combination of conditions #33 and #34 and the deletion of condition #37. Also, reworded for clarity. Formerly# 39, it is ro numbered to reflect tho deletion of former #12. Also, all references to tho "Division" (Division of Modioal Quality) changed to "Board." 
	39. 37. Probation Monitoring Costs 
	Formerly 39, it is re-numbered to reflect the combination of conditions #33 and #34 and the deletion of condition #37. Also, deleted language that failure to comply is a violation of probation because the language is unnecessary as any failure to comply with the terms or conditions of probation is a violation of probation. Formerly# 40, it is re numbered to reflect tho deletion of former #12. Also, all references to the "Division" (Division of Medical Quality) changed to "Board." 
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	STATE OF CALIFORNIA MEDICAL BOARD OF CALIFORNIA MODEL DISCIPLINARY ORDERS AND DISCIPLINARY GUIDELINES 
	Business and Professions Code section 2229 mandates protection of the public shall be the highest priority for the Medical Board and for the Administrative Law Judges of the Medical Quality Hearing Panel. Section 2229 further specifies that, to the extent not inconsistent with public protection, disciplinary actions shall be calculated to aid in the rehabilitation of licensees. To implement the mandates of section 2229, the Board has adopted the Manual of Model Disciplinary Orders and Disciplinary Guideline
	th 

	The Board expects that, absent mitigating or other appropriate circumstances such as early acceptance of responsibility.I. aHG demonstrated willingness to undertake Board­ordered rehabilitation, the ge of the case, and evidentiary problems, Administrative Law Judges hearing cases on behalf of the Board and proposed settlements submitted to the Board will follow the guidelines, including those imposing suspensions. Any proposed decision or settlement that departs from the disciplinary guidelines shall identi
	The Model Disciplinary Orders contain three sections: three (3) Disciplinary Orders; twenty-three (23) Optional Conditions whose use depends on the nature and circumstances of the particular case; and eleven thirteen (113) Standard Conditions that generally appear in all probation cases. All orders should place the Disciplinary Order(s) first, optional condition(s) Optional Condition(s) second, and standard conditions Standard Condition(s) third. 
	The Model Disciplinary Guidelines list proposed terms and conditions for moro than 
	twenty four (24) sections of the Business and Profossions Code. 
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	MODEL DISCIPLINARY ORDERS 
	1. Revocation -Single Cause 
	Certificate No. _____ issued to respondent _____ is revoked. 
	2. Revocation -Multiple Causes 
	Certificate No. ____ issued to respondent ______ is revoked pursuant to Determination of Issues (e.g. I, II, and Ill), separately and for all of them. 
	3. Standard Stay Order 
	However, revocation stayed and respondent is placed on probation for (e.g., ten} years upon the following terms and conditions. 
	OPTIONAL CONDITIONS 
	4. Actual Suspension 
	As part of probation, respondent is suspended from the practice of medicine for (e.g., 90 days) beginning the sixteenth (16th} day after the effective date of this decision. 
	5. Controlled Substances -Total Restriction 
	Respondent shall not order, prescribe, dispense, administer, furnish, or possess any controlled substances as defined in the California Uniform Controlled Substances Act 
	Respondent shall not issue an oral or written recommendation or approval to a patient or a patient's primary caregiver for the possession or cultivation of marijuana for the personal medical purposes of the patient within the meaning of Health and Safety Code section11362.5. 
	If respondent forms the medical opinion, after a an a~mro(2riate good faith prior examination and a medical indication, that a patient's medical condition may benefit from the use of marijuana, respondent shall so inform the patient and shall refer the patient to another physician who, following a~good faith examination and a medical indication, may independently issue a medically appropriate recommendation or approval for the possession or cultivation of marijuana for the personal medical purposes of the p
	12 
	6. Controlled Substances -Surrender of DEA Permit 
	Respondent is prohibited from practicing medicine until respondent provides documentary proof to the Board or its designee that respondent's DEA permit has been surrendered to the Drug Enforcement Administration for cancellation, together with any state prescription forms and all controlled substances order forms. Thereafter, 
	respondent shall not reapply for a new DEA permit without the prior written consent of the Board or its designee. 
	7. Controlled Substances -Partial Restriction 
	Respondent shall not order, prescribe, dispense, administer, furnish, or possess any controlled substances as defined by the California Uniform Controlled Substances Act, except for those drugs listed in Schedule(s)_____(e.g., IV and V) of the Act. 
	Respondent shall not issue an oral or written recommendation or approval to a patient or a patient's primary caregiver for the possession or cultivation of marijuana for the personal medical purposes of the patient within the meaning of Health and Safety Code section11362.5. If respondent forms the medical opinion, after an appropriate good faith prior examination and medical indication, that a patient's medical condition may benefit from the use of marijuana, respondent shall so inform the patient and shal
	Note: Also use Condition 8, which requires that separate records be maintained for all controlled substances prescribed. 
	(Option) 
	(Option) 
	Respondent shall immediately surrender respondent's current DEA permit to the Drug Enforcement Administration for cancellation and reapply for a new DEA permit limited to those Schedules authorized by this order. Within 15 calendar days after the effective date of this Decision, respondent shall submit proof that respondent has surrendered respondent's DEA permit to the Drug Enforcement Administration for cancellation and re-issuance. Within 15 calendar days after the effective date of issuance of a new DEA
	13 
	8. Controlled Substances-Maintain Records and Access to Records and Inventories 
	Respondent shall maintain a record of all controlled substances ordered, prescribed, dispensed, administered, or possessed by respondent, and any recommendation or approval which enables a patient or patient's primary caregiver to possess or cultivate marijuana for the personal medical purposes of the patient within the meaning of Health and Safety Code section 11362.5, during probation, showing all the following: 1) the name and address of patient; 2) the date; 3) the character and quantity of controlled s
	substances were furnished. 
	Respondent shall keep these records in a separate file or ledger, in chronological order. All records and any inventories of controlled substances shall be available for immediate inspection and copying on the premises by the Board or its designee at all times during business hours and shall be retained for the entire term of probation. 
	Failure to maintain all records, to previde immediate access to the inventory, or to make all records available for immediate inspection and copying on the promises, is a violation 

	of probation. 
	of probation. 
	9. Controlled Substances -Abstain From Use 
	Respondent shall abstain completely from the personal use or possession of controlled substances as defined in the California Uniform Controlled Substances Act, dangerous drugs as defined by Business and Professions Code section 4022, and any drugs requiring a prescription. This prohibition does not apply to medications lawfully prescribed to respondent by another practitioner for a bona fide illness or condition. 
	Within 15 calendar days of receiving any lawfully prescribed lavJful prescription medications, respondent shall notify the Board or its designee of the: issuing practitioner's name, address, and telephone number; medication name... aRG-strength.._ and quantity; and issuing pharmacy name, address, and telephone number. 
	If respondent has a positive biological fluid test for any substance not legally prescribed 1 respondent shall receive a notification from the Board or its designee to cease the practice of medicine within three (3) calendar days after being so notified. The respondent shall not resume the practice of medicine until final decision on an accusation and/or a petition to revoke probation. An accusation and/or petition to revoke probation shall be filed by the Board within 15 days 
	and not reported to the Board or its designee

	of th~ to 2ii§i RCi!2ti&l1 I! lbi tiil21!UJQiD1 r@gw11t1 il b!li!il[ing 90 !bl accys1ll1&20 1a~gr 121titli2D tg 'C~)!~~-.grgg1~l!QIJ,1.!b!!•Bgard5~1111! !i!t12'¥id!ii !be respondent wit'h 1 !b11,ring within 30 di:t• of tho r11gua1t" unles,s tbe respondent stipulates to. a. later hea,ring. ·Ag.§Qhsjga sb,ill g~·r1g!itlv11g frgtt)' tbi A~foidi1tr1,il~ blw ~udg§ gr tb1 .fig@rg within 1!§ gays unl1ess g92~ ;,aysg.0101:211b1wnJgr the dgl@.y.. 1be cg§§gtipo gf prggUce sha,11 not a,pp1ly to the reduction of tht RC
	not.jfig@tigp 

	If the Be:>.!EP does not fHe an a.cowsntisn gr.. raetition to revoke propation wltbin l § days of 
	the issya[la Qf tho ngtifis,nth;in J.Q g111112.t1,ti,n gr g~t§ !J9I ;rg)ljgg r11122ogent with a hearing within 30 days of a suoh arequest, the notiflcaUon of cease practice shall be dissolved. 
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	10. Alcohol -Abstain From Use 
	Respondent shall abstain completely from the use of products or beverages containing 
	alcohol. 
	If respondent has a positive biological fluid test for alcohol, respondent shall receive a 
	notification from the Board or its designee to cease the practice of medicine within three 
	(3) calendar days after being so notified. The respondent shall not resume the practice of medicine until final decision on an accusation and/or a petition to revoke probation. An accusation and/or petition to revoke probation shall be filed by the Board within 15 days of the notification to cease practice. If the respondent requests a hearing on the accusation and/or petition to revoke probation, the Board shall provide the respondent with a hearing within 30 days of the request unless the respondent stipu
	If the Board does not file an accusation or petition to revoke probation within 15 days of the issuance of the notificaHon to cease practice or does not provide respondent with a 
	hearing within 30 days of a such a request. the notification of cease practice shall be dissolved. 
	11. Biological Fluid Testing 
	Respondent shall immediately submit to biological fluid testing, at respondent's expense, upon request of the Board or its designee. "Biological fluid testing" may include, but is not limited to, urine, blood, breathalyzer, hair follicle testing, or similar drug creening 
	approved by the Board or its designee. Within 30 calendar days of this Decision.~ to praotising medisine, respondent shall, at respondent's expense, contract with a laboratory or service approved in advance by the Board or its designee that will conduct random, unannounced, observed, -l:U4Re-biological fluid testing a minimum of four times oaoh month. The contract shall require results of the -l:U4Re-tests to be transmitted by the laboratory or service directly to the Board or its designee within four hours
	A certified copy of any laboratory test result may be received in evidence in any proceedings between the Board and respondent. Failure to submit to or somply with the timo frame for submitting to, or failure to somploto tho required biological fluid testing, is a violation of probation." 
	If respondent fails to cooperate in a random biological fluid testing program within the specified time frame, respondent shall receive a notification from the Board or its designee to cease the practice of medicine within three (3) calendar days after being so notified. The respondent shall not resume the practice of medicine until final decision on an accusation and/or a petition to revoke probation. An accusation and/or petition to revoke probation shall be filed by the Board within 15 days of the notifi
	15 
	cause can be shown for the delay. The cessation of practice shall not apply to the reduction of the probationary time period. 
	If the Board does not file an accusation or petition to revoke probation within 15 days of the issuance of the notification to cease practice or does not provide respondent with a hearing within 30 days of a such a request, the notification of cease practice shall be dissolved. 
	12. Community Service -Free Services 
	[Medical community service shall only be authorized if)Cl!JStJs not involving quality of care.I 
	Within 60 calendar days of the effective date of this Decision, respondent shall submit to the Board or its designee for prior approval a community service plan in which respondent shall within the first 2 years of probation, provide _____ hours of free services (e.g., medical or nonmedical) to a community or non-profit organization. If the term of probation is designated for 2 years or less, the community service hours must be completed not later than 6 months prior to the completion of probation. 
	Prior to engaging in any community service respondent shall provide a true copy of the Decision(s) to the chief of staff, director, office manager, program manager, officer, or the chief executive officer at every community or non-profit organization where respondent provides community service and shall submit proof of compliance to the Board or its designee within 15 calendar days. This condition shall also apply to any change(s) in community service. 
	Community service performed prior to the effective date of the Decision shall not be accepted in fulfillment of this condition. Note: In quality of care cases, only non medical 
	community ser\•ice is allowed unless respondent passes a competency exam or otherwise demonstrates competency prior to providing community service. 
	13. Education Course 
	Within 60 calendar days of the effective date of this Decision, and on an annual basis thereafter, respondent shall submit to the Board or its designee for its prior approval educational program(s) or course{s) which shall not be less than 40 hours per year, for each year of probation. The educational program{s) or course(s} shall be aimed at correcting any areas of deficient practice or knowledge and shall be Category l certified. limited to classroom, conference, or seminar settings. The educational progr
	14. Prescribing Practices Course 
	Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a course in prescribing practices, at respondent's expense, equivalent to the Prescribing Practices Course at the Physician Assessment and Clinical Education Program, 
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	University of California. San Diego School of Medicine (Program). approved in advance by the Board or its designee. Respondent shall provide the program with any information and documents that the Program may deem pertinent. Respondent shall participate in and successfully complete the classroom component of the course not later than six (6) months after resgondent's initial enrollment Respondent shall successfully complete any other component of the course within one (1) year of enrollment. The prescribing
	A prescribing practices course taken after the acts that gave rise to the charges in the Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee, be accepted towards the fulfillment of this condition if the course would have been approved by the Board or its designee had the course been taken after the effective date of this Decision. 
	Respondent shall submit a certification of successful completion to the Board or its designee not later than 15 calendar days after successfully completing the course, or not later than 15 calendar days after the effective date of the Decision, whichever is later. 
	15. Medical Record Keeping Course 
	Within 60 calendar days of the effective date of this dDecision, respondent shall enroll in a course in medical record keeping, at respondent's expense, equivalent to the Medical 
	Record Keeping Course offered by the Physician Assessment and Clinical Education 
	Program, University of California, San Diego School of Medicine (Program). approved in advance by the Board or its designee. Respondent shall provide the program with any information and documents that the Program may deem pertinent. Respondent shall participate in and successfully complete the classroom component of the course not later than six (6) months after respondent's initial enrollment. Respondent shall successfully complete any other component of the course within one (1) year of enrollment. The m
	A medical record keeping course taken after the acts that gave rise to the charges in the Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee, be accepted towards the fulfillment of this condition if the course would have been approved by the Board or its designee had the course been taken after the effective date of this Decision. 
	Respondent shall submit a certification of successful completion to the Board or its designee not later than 15 calendar days after successfully completing the course, or not later than 15 calendar days after the effective date of the Decision, whichever is later. 
	16. Ethics Course Professionalism Program (Ethics Course) 
	Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a professionalism program, that meets the requirements of Title 16, California Code of 
	17 
	Regulations (CCR} section 1358.1 course 1n ethiG6, at respondent's expense, approved in advance by the Board or its designee. i;::a1lure to successfully complete the course during the first year of probation is a violation of probation. Respondent shall participate in and successfully complete that program. Respondent shall provide any information and documents that the program may deem pertinent Respondent shall successfully complete the classroom component of the program not later than six (6) months afte
	renewal of licensure. 
	An ethics course A professionalism program taken after the acts that gave rise to the charges in the Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee, be accepted towards the fulfillment of this condition if the course program would have been approved by the Board or its designee had the program course been taken after the effective date of this Decision. 
	Respondent shall submit a certification of successful completion to the Board or its designee not later than 15 calendar days after successfully completing the pr gram sourse, or not later than 15 calendar days after the effective date of the Decision, whichever is later. 
	17. Professional Boundaries Program 
	Within 60 calendar days from the effective date of this Decision, respondent shall enroll in a professional boundaries program, at respondent's 8*pense, equivalent to the Professional Boundaries Program, offered by the Physician Assessment and Clinical Education.Program at the University of California, San Diego School of Medicine ("Program"). Respondent, at the Program's discretion, shall undergo and complete the Program's assessment of respondent's competency, mental health and/or neuropsychological perfo
	Failure to complete the entire Program not later than six {fil months after respondent's initial enrollment shall constitute a violation of probation unless the Board or its designee agrees in writing to a later time for completion. Based on respondent's performance in and evaluations from the assessment, education, and training, the Program shall advise the Board or its designee of its recommendation(s} for additional education, training, psychotherapy and other measures necessary to ensure that respondent
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	The Program's determination Program has the authority to determine whether or not respondent successfully completed tho Program shall be binding. 
	A professional boundaries course taken after tho acts that gave rise to tho charges in the Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board or its designee, be accepted towards the fulfillment of this condition if the course would have been approved by the Board or its designee had the course been taken after the effective date of this Decision. Failt:1re to participate in and complete successfully all phases of the Program, as outlined above, is a violati
	(Option # 1: Condition Precedent) 
	Respondent shall not practice medicine untll respondent has successfully completed the 
	Program and has been so notified by the Board or its designee in writing. 
	(Option# 2: Condition Subsequent) 
	If respondent fails to complete the Program within the designated time period, respondent shall cease the practice of medicine within 72 hours three (3) calendar days after being notified by the Board or its designee that respondent failed to complete the 
	Program. 
	18. Clinical Training Program 
	Within 60 calendar days of the effective date of this Decision, respondent shall enroll in a clinical training or educational program equivalent to the Physician Assessment and Clinical Education Program (PACE) offered at the University of California -San Diego School of Medicine ("Program"). Respondent shall successfully complete the Program not later than six (6) months after respondent's initial enrollment unless the Board or its designee agrees in writing to an extension of that time. 
	The Program shall consist of a Comprehensive Assessment program comprised of a two-day assessment of respondent's physical and mental health; basic clinical and communication skills common to all clinicians; and medical knowledge, skill and judgment pertaining to respondent's area of practice in which respondent was alleged to be deficient specialty or sub specialty, and at minimum, a 40 hour program of clinical education in the area of practice in which respondent was alleged to be deficient and which take
	Based on respondent's performance and test results in the assessment and clinical education, the Program will advise the Board or its designee of its recommendation(s) for the scope and length of any additional educational or clinical training, treatment for any medical condition, treatment for any psychological condition, or anything else affecting respondent's practice of medicine. Respondent shall comply with Program recommendations. 
	At the completion of any additional educational or clinical training, respondent shall submit to and pass an examination. The Program's determination v.ihothor or not respondent passed the examination or successfully completed tho Program shall be binding. Determination as to whether respondent successfully completed the 
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	examination or successfully completed the program is solely within the program's 
	jurisdiction. 
	Respondent shall complete tho Program not later lhan six months after respondent's initial enrollment unless the Board or its designoo agrees in writing to a later time for 
	completion. 
	Failure to participate in and complete successfully all pl=tasos of tho clinical training program outlined above is a violation of probation. 
	[Note: The following language shall be included in this condition unless Option #1 is 
	included: If respondent fails to enroll. participate in, or successfully complete the clinical training program within the designated time period. respondent shall receive a 
	notification from the Board or its designee to cease the practice of medicine within three 
	(3) calendar days after being so notified. The respondent shall not resume the practice of medicine until enrollment or participation in the outstanding portions of the clinical training program have been completed. If the respondent did not successfully complete the clinical training program, the respondent shall not resume the practice of medicine until a final decision has been rendered on the accusation and/or a petition to revoke probation. The cessation of practice shall not apply to the reduction of 
	(Option #1: Condition Precedent) 
	Respondent shall not practice medicine until respondent has successfully completed the 
	Program and has been so notified by the Board or its designee in writing, except that respondent may practice in a clinical training program approved by the Board or its designee. Respondent's practice of medicine shall be restricted only to that which is required by the approved training program. 
	(Opt1on#2· Condition Subsequent) If respondent fails to complete tl=te clinical training program 'Nithin tho designated time 
	period, respondent shall cease the practice of medicine •.vithin 72 hours after being 
	notified by tho Board or its dosignoo that respondent failed to complete tho clinical 
	training program. 
	(Option#~3) Aftef Within 60 days after respondent has successfully completed the clinical training program, respondent shall participate in a professional enhancement program equivalent to the one offered by the Physician Assessment and Clinical Education Program at the University of California, San Diego School of Medicine, which shall include quarterly chart review, semi-annual practice assessment, and semi-annual review of professional growth and education. Respondent shall participate in the professiona
	Failure to participate in and complete successfully the professional enhancement program outlined above is a violation of probation. 
	19. Oral and/or Written Examination 
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	[NOTE: This condition should only be used where a clinical training programJSJJOt appropriate.] 
	Within 60 calendar days of the effective date of this Decision, respondent shall take and pass an oral and/or written examination, administered by the Board or its designee Probation Unit. The Board or its designee shall designate a subject matter and administer the oral and/or written examination in a subject to be designated by the Board or its designee andJhe oral examination shall be a1:1€1io tape recorded. 
	If the examination is an oral examination, it shall be conducted in accordance with section 2293(a) and {b) of the Code. 
	If respondent is required to take and pass a written exam. that examination shall be either the Special Purpose Examination (SPEX) or an equivalent examination as detennin b h Board or its desi nee. 
	If respondent fails the first examination, respondent shall be allowed to take and pass a second examination, Nhich may consist of an oral andtor written examination. The waiting period between the first and second examinations shall be at least QO calendar 
	1

	day&.
	-

	Failure to pass the required oral and/or written examination within 180 calendar days after the effective date of this Decision is a violation of probation. Respondent shall pay the costs of all examinations. For purposes of this condition, if respondent is required to take and pass a '.♦.'Fitten exam, it shall be either tho Special Purpose Examination (SPEX) .«alont o*amination as determined by tho Board or its designee. [Note: The following language shall be included in this condition unless Option #1 is 
	or an equi
	1

	(3) calendar days after being so notified. Respondent shall not practice medicine until respondent successfully passes the examination, as evidenced by written notice to respondent from the Board or its designee.] 
	(Continue with either one of these two options:) 
	{Option 1: Condition Precedent} Respondent shall not practice medicine until respondent has passed the required examination and has been so notified by the Board or its designee in writing. This prohibition shall not bar respondent from practicing in a clinical training program approved by the Board or its designee. Respondent's practice of medicine shall be restricted only to that which is required by the approved training program. 
	Note: The condition precedent option is particularly recommended in cases where respondent has been found to be incompetent, repeatedly negligent, or grossly negligent. 
	(Option ~-Condition 8ubsoquont) If respondent fails te pass the first examination, respondent shall be suspended from the practice of med101ne. Respondent shall cease the practice of medicine within 72 hours after being notified b~ tho Board OF its designoe that respondent has failed tho examination. 
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	Respondent shall remain suspended from tho practice of medicine until respondent successfully passes a repeat o:immination, as o>Adenood by 1nritten notice to respondent from the Board or its dasignee. 
	20. Psychiatric Evaluation 
	Within 30 calendar days of the effective date of this Decision, and on a-whatever periodic basis thereafter may be required by the Board or its designee, respondent shall undergo and complete a psychiatric evaluation (and psychological testing, if deemed necessary) by a Board-appointed board certified psychiatrist, who shall consider any information provided by the Board or designee and any other information the psychiatrist deems relevant, and shall furnish a written evaluation report to the Board or its d
	Respondent shall comply with all restrictions or conditions recommended by the evaluating psychiatrist within 15 calendar days after being notified by the Board or its designee. 
	Failure to undergo and complete a psychiatric evaluation and psychologioal testing, or 
	comply 'Nith tho required additional oonditions or restrictions, is a violation of probation. 
	(Option: Condition Precedent) 
	Respondent shall not engage in the practice of medicine until notified by the Board or its designee that respondent is mentally fit to practice medicine safely. The period of time that respondent is not practicing medicine shall not be counted toward completion of the term of probation. 
	21. Psychotherapy 
	Within 60 calendar days of the effective date of this Decision, respondent shall submit to the Board or its designee for prior approval the name and qualifications of a California­licensed board certified psychiatrist or a licensed psychologist who has a doctoral degree in psychology and at least five years of postgraduate experience in the diagnosis and treatment of emotional and mental disorders. Upon approval, respondent shall undergo and continue psychotherapy treatment, including any modifications to t
	The psychotherapist shall consider any information provided by the Board or its designee and any other information the psychotherapist deems relevant and shall furnish a written evaluation report to the Board or its designee. Respondent shall cooperate in providing the psychotherapist any information and documents that the psychotherapist may deem pertinent. 
	Respondent shall have the treating psychotherapist submit quarterly status reports to the Board or its designee. The Board or its designee may require respondent to undergo psychiatric evaluations by a Board-appointed board certified psychiatrist. If, prior to the completion of probation, respondent is found to be mentally unfit to resume the practice 
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	of medicine without restrictions, the Board shall retain continuing jurisdiction over 
	respondent's license and the period of probation shall be extended until the Board determines that respondent is mentally fit to resume the practice of medicine without 
	restrictions . 
	Respondent shall pay the cost of all psychotherapy and psychiatric evaluations. Failure to undergo and continue psychotherapy treatment, or comply 11,ith any required 
	modification in tho frequency of psychotherapy, is a violation of probation. 
	Note: This condition is for those cases where the evidence demonstrates that the 
	respondent has had impairment (impairment by mental illness, alcohol abuse and/or 
	drug self-abuse) related to the violations but is not at present a danger to respondent's 
	patients. 
	22. Medical Evaluation and Treatment 
	Within 30 calendar days of the effective date of this Decision, and on a periodic basis 
	thereafter as may be required by the Board or its designee, respondent shall undergo a 
	medical evaluation by a Board-appointed physician who shall consider any information 
	provided by the Board or designee and any other information the evaluating physician deems relevant and shall furnish a medical report to the Board or its designee. 
	Respondent shall provide the evaluating physician any information and documentation 
	that the evaluating physician may deem pertinent. 
	Following the evaluation, respondent shall comply with all restrictions or conditions recommended by the evaluating physician within 15 calendar days after being notified by the Board or its designee. If respondent is required by the Board or its designee to undergo medical treatment, respondent shall within 30 calendar days of the requirement notice, submit to the Board or its designee for prior approval the name and qualifications of a California licensed treating physician of respondent's choice. Upon ap
	The treating physician shall consider any information provided by the Board or its designee or any other information the treating physician may deem pertinent prior to commencement of treatment. Respondent shall have the treating physician submit quarterly reports to the Board or its designee indicating whether or not the respondent is capable of practicing medicine safely. Respondent shall provide the Board or its designee with any and all medical records pertaining to treatment,--tRat the Board or its des
	If, prior to the completion of probation, respondent is found to be physically incapable of 1retain continuing jurisdiction over respondent's license and t,he period of probation shall be extended until the Board determines that respondent is physically capable of resuming the practice of medicine without restrictions. Respondent s,hall pay the cost of the medical evaluation(s) and treatment. 
	resuming the practice of medicine without restrictions, the Board shal
	1

	Failure to undergo and continue medical treatment or comply with the required additional conditions or restrictions is a violation of probation. 
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	(Option-Condition Precedent) 
	(Option-Condition Precedent) 
	Respondent shall not engage in the practice of medicine until notified in writing by the 
	Board or its designee of its determination th.at respondent is medically fit to practice 
	safely. 
	Note: This condition is for those cases where the evidence demonstrates that medical 
	illness or disability was a contributing cause of the violations. 
	23. Monitoring -Practice/Billing 
	Within 30 calendar days of the effective date of this Decision, respondent shall submit to the Board or its designee for prior approval as a ________fhe-,, [insert: 
	practice, billing, or practice and billing1] monitor(s), the name and qualifications of one or 
	more licensed physicians and surgeons whose licenses are valid and in good standing, 
	and who are preferably American Boar-d of Medical! Specialties (ABMS) certified. A 
	monitor shall have no prior or current business or personal relationship with respondent, 
	or other relationship that could reasonably be expected to compromise the ability of the 
	monitor to render fair and unbiased reports to the Board, including but not limited to any 
	form of bartering, shall be in respondent's field of practice, andl must agree to serve as 
	respondent's monitor. Respondent shall pay all monitoring costs. 
	The Board or its designee shall provide the approved monitor with copies of the Decision(s) and Accusation(s), and a proposed monitoring plan. Within 15 calendar days of receipt of the Decision(s), Accusation(s), and proposed monitoring plan, the monitor shall submit a signed statement that the monitor has read the Decision(s) and Accusation(s), fully understands the role of a monitor, and agrees or disagrees with the proposed monitoring plan. If the monitor disagrees with the proposed monitoring plan, the 
	Within 60 calendar days of the effective date of this Decision, and continuing throughout probation, respondent's __________ fhe-,, [insert: practice, billing, or 
	practice and billing1} shall be monitored by the approved monitor. Respondent shall 
	make all records available for immediate inspection and copying on the premises by the 
	monitor at all times during business hours and shall retain the records for the entire term of probation. 
	If respondent fails to obtain approval of a monitor within 60 calendar days of the effective date of this Decision, respondent shall receive a notification from the Board or its designee to cease the practice of medicine within three (3) calendar days after being so notified. Respondent shall cease the practice of medicine until a monitor is approved to provide monitoring responsibility. 
	The monitor(s) shall submit a quarterly written report to the Board or its designee which includes an evaluation of respondent's performance, indicating whether respondent's practices are within the standards of practice of [insert: medicine or billing, or both}. and whether respondent is practicing medicine safely, billing appropriately or both. It shall be the sole responsibility of respondent to ensure that the monitor submits the quarterly written reports to the Board or its designee within 10 calendar 
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	If the monitor resigns or is no longer available, respondent shall, within 5 calendar days of such resignation or unavailability, submit to the Board or its designee, for prior approval, the name and qualifications of a replacement monitor who will be assuming that responsibility within 15 calendar days. If respondent fails to obtain approval of a replacement monitor within 60 calendar days of the resignation or unavailability of the monitor, respondent shall receive a notification from the Board or its des
	In lieu of a monitor, respondent may participate in a professional enhancement program equivalent to the one offered by the Physician Assessment and Clinical Education Program at the University of California, San Diego School of Medicine, that includes, at minimum, quarterly chart review, semi-annual practice assessment, and semi-annual review of professional growth and education. Respondent shall participate in the professional enhancement program at respondent's expense during the term of probation. 
	Failure to maintain all records, or to make all appropriate records available for immediate inspection and copying on the premises, or to comply with this condition as outlined above is a violation of probation. 
	24. Solo Practice Prohibition 
	Respondent is prohibited from engaging in the solo practice of medicine. Prohibited solo practice includes, but is not limited to, a practice where: 1) respondent merely shares office space with another physician but is not affiliated for purposes of providing patient care, or 2) respondent is the sole physician practitioner at that location. 
	If respondent fails to establish a practice with another physician or secure employment in an appropriate practice setting within 60 calendar days of the effective date of this Decision, respondent shall receive a notification from the Board or its designee to cease the practice of medicine within three (3) calendar days after being so notified. The respondent shall not resume practice until an appropriate practice setting is established. 
	If, during the course of the probation, the respondent's practice setting changes and the respondent is no longer practicing in a setting in compliance with this Decision, the respondent shall notify the Board or its designee within 5 calendar days of the practice setting change. If respondent fails to establish a practice with another physician or secure employment in an appropriate practice setting within 60 calendar days of the practice setting change, respondent shall receive a notification from the Boa
	25. Third Party Chaperone 
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	During probation, respondent shall have a third party chaperone present while consulting, examining or treating-------~ [" : male, female, or minor-)1 patients. Respondent shall, within 30 calendar days of the effective date of the Decision, submit to the Board or its designee for prior approval name(s) of persons who will act as the third party chaperone. 
	If r~spondent fails to obtain approval of a third party chaperone within 60 calendar days of the effective date of this Decision. respondent shall receive a notification from the Board or its desiqnee to cease the practice of medicine within three (3) calendar days after being so notified. Respondent shall cease the practice of medicine until a chaperone is approved to provide monitoring responsibility. 
	Each third party chaperone shall iA+t+a-1 sign (in ink or electronically) and date each 
	patient medical record at the time the chaperone's services are provided. Each third party chaperone shall read the Decision(s) and the Accusation(s}, and fully understand the role of the third party chaperone. 
	Respondent shall maintain a log of all patients seen for whom a third party chaperone is required. The log shall contain the: 1} patient Rame initials, address and telephone number; 2} medical record number; and 3) date of service. Respondent shall keep this log in a separate file or ledger, in chronological order, shall make the log available for immediate inspection and copying on the premises at all times during business hours by the Board or its designee, and shall retain the log for the entire term of 
	probation. 
	Respondent is prohibited from terminating employment of a Board-approved third party chaperone solely because that person provided information as required to the Board or its designee. 
	If the third party chaperone resigns or is no longer available, respondent shall, within 5 
	cal ndar da f sue resi nation or unavailabili submit to the Board or its desi nee for prior approval. the name of the person(s) who will act as the third party chaperone. 
	If respondent fails to obtain approval of a replacement chaperone within 60 calendar days of the resignation or unavailability of the chaperone, respondent shall receive a notification from the Board or its designee to cease the practice of medicine within three 
	(3) calendar days after being so notified. Respondent shall cease the practice of medicine until a replacement chaperone is approved and assumes monitoring responsibility. 
	(Option) 
	Respondent shall provide written notification to respondent's patients that a third party chaperone shall be present during all consultations, examination, or treatment with ~ [insert: male, female or minor➔l patients. Respondent shall maintain in the patient's file a copy of the written notification, shall make the notification available for immediate inspection and copying on the premises at all times during business hours by the Board or its designee, and shall retain the notification for the entire term
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	Note: Sexual offenders should normally bo placed in a monitored environment. 
	26. Prohibited Practice 
	During probation, respondent is prohibited from-------~ ijnsert: 
	practicing, performing, or treating1} __________~ (insert: a specific 
	medical procedure; surgery; on a specific patient population1}. After the effective date of 
	this Decision, the first §.!Ltimo that patient§ being treated by the sookin~ the prohibited 
	services makes an appointment, 8faUy respondent shall be notifyied the patient that the respondent does not is prohibited from ________ ~ [insert: practice, perform or treat➔} _______ ~ [insert a specific medical procedure; 
	surgery; on a specific patient population ➔J. Any new patients must be provided this notification at the time of their initial appointment. 
	Respondent shall maintain a log of all patients to whom the required oral notification was made. The log shall contain the: 1) patient's name, address and phone number; patient's medical record number, if available; 3) the full name of the person making the notification; 4) the date the notification was made; and 5) a description of the notification given. Respondent shall keep this log in a separate file or ledger, in chronological order.~ shall make the log available for immediate inspection and copying o
	In addition to the required oral '.iorbal notification, after the effective date of this Deoision, tho first oaoh time that a patient who soaks U:,o prol:iibitod services presents to respondent, respondent shall prov:ido a written not1f1cat1on to tho patient stating that respondent does not _______(e g., [msert· practice, perform or treat)] (e.g., [msert· a specific medical procedure; surgery; on a specific patient population)}. Respondent shall maintain a copy of th0 written ngtif1cation in the patient's f

	STANDARD CONDITIONS 
	STANDARD CONDITIONS 
	27. Notification 
	Prior to engaging in the practice of meEtielAe Wi!thln seven (7} days of the effective. date of this Decision, the respondent 'Shal!I provide a true oopy of tRe .tfD Deoisionts1 and Accusationfs-) to the Chief of Staff or the Chi.et Executive Offli!Cer at every hospital where privileges or membership are extended to 'respondent, at any other fa,eility where respondent engages in the practice of medicine, including a,U physician and locum 
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	tenens registries or other similar agencies, and to the Chief Executive Officer at every insurance carrier which extends malpractice insurance coverage to respondent. 
	Respondent shall submit proof of compliance to the Board or its designee within 15 calendar days. 
	This condition shall apply to any change(s) in hospitals, other facilities or insurance 
	carrier. 
	28. Supervision of Physician Assistants 
	During probation, respondent is prohibited from supervising physician assistants. 
	29. Obey All Laws 
	Respondent shall obey all federal, state and local laws, all rules governing the practice of medicine in California and remain in full compliance with any court ordered criminal 
	probation, payments, and other orders. 
	30. Quarterly Declarations 
	Respondent shall submit quarterly declarations under penalty of perjury on forms provided by the Board, stating whether there has been compliance with all the conditions of probation. 
	Respondent shall submit quarterly declarations not later than 10 calendar days after the end of the preceding quarter. 
	31. General Probation Unit Compliance Requirements 
	Compliance with Probation Unit Respondent shall comply with the Board's probation unit and all terms and conditions of this Decision. 
	Address Changes Respondent shall, at all times, keep the Board informed of respondent's business and residence addresses, em ii addr (if a ii bl }, d I phone number. Changes of such addresses shall be immediately communicated in writing to the Board or its designee. Under no circumstances shall a post office box serve as an address of record, except as allowed by Business and Professions Code section 2021 (b ). 
	Place of Practice Respondent shall not engage in the practice of medicine in respondent's or patient's place of residence, unless the patient resides in a skilled nursing facility or other similar licensed facility. 
	License Renewal Respondent shall maintain a current and renewed California physician's and surgeon's license. 
	Travel or Residence Outside California 
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	Respondent shall immediately inform the Board or its designee, in writing, of travel to any areas outside the jurisdiction of California which lasts, or is contemplated to last, 
	more than thirty (30) calendar days. 
	In the event respondent should leave the State of California to reside or to practice respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of departure and return. 
	32. Interview with the Board or its Designee 
	Respondent shall be available in person upon request for interviews either at respondent's place of business or at the probation unit office, with tho Board or its dosignoo upon request at various intervals and eitRef-with or without prior notice throughout the term of probation. 
	33. Residing or Practicing Out of State 
	In tho .iont respondent should loa·.ie the State of Cali:f.ornia to reside or to practice 
	0 
	1

	respondent shall notify tho Board or its dosignoo in i.witing 30 calendar days prior to tho 
	dates of departure and return. Non practice is defined as any period of time exceeding 
	thirty calendar days in which respondent is not engaging in any activities defined in sections 2051 and 2052 of tho Business and Professions Godo. 
	All time spent in an intensive training program outside tho State of California which has 
	boon approved by tho Board or its dosignee shall be considered as time spent in the practice of medicine within the State. A Board ordered suspension of practice shall not 
	be considered as a period of non practice. Periods of temporary or permanent 
	residence or practice outside California will not apply to the reduction of the probationary 
	term. Periods of temporary or permanent residence or practice outside California will 
	respondent of the responsibility to comply 'Nith the probationary terms and 
	relie•.ie 

	conditions with the e>Eception of this condition and the following terms and conditions of •ery. 
	probation: Obey All Laws; Probation Unit Compliance; and Cost Reco
	1
	1

	Respondent's license shall be automatically cancelled if respondent's periods of temporary or permanent residence or practice outside California totals two years. However, respondent's license shall not be cancelled as long as respondent is residing and practicing medicine in another state af the Urnted States and is on actiYe probation with tho medical licensing authority of that state, in which case tho two year period shall begin on the date probation is completed or terminated in that state. 
	(Optional) 
	Any respondent disciplined under B&P Code sections 141 (a) or 2305 (another state discipline) may petition for modification or termination of penalty: 1) if the other state's 
	discipline terms are modified, terminated or reduced; and 2) if at least one year has elapsed from tho effective date of the California discipline. 
	34. Failure to Practice Medicine California Resident 
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	33. Non-practice While on Probation 
	Respondent shall notify the Board or its designee in writing within 15 calendar days of any periods of non-practice lasting more than 30 calendar days and within 15 calendar days of respondent's return to practice. Non-practice is defined as any period of time respondent is not practicing medicine in California as defined in Business and Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct patient care, clinical activity or teaching, or other activity as approved by th
	In the event respondent's period .of non-practice while on probation exceeds 18 calendar months. respondent shall successfully complete a clinical training program that meets the criteria of Condition 19 of the current version of the Board's "Manual of Model Disciplinary Orders and Disciplinary Guidelines" prior to resuming the practice of medicine. 
	Respondent's period of non-practice while on probation shall not exceed two (2) years. 
	Periods of non-practice will not apply to the reduction of the probationary term. 
	Periods of non-practice will relieve respondent of the responsibility to comply with the probationary terms and conditions with the exception of this condition and the following terms and conditions of probation: Obey All Laws; and General Probation Requirements. 
	-3& 34. Completion of Probation 
	30 
	Respondent shall comply with all financial obligations (e.g., cost recovery, restitution, 
	probation costs) not later than 120 calendar days prior to the completion of probation. 
	Upon successful completion of probation, respondent's certificate shall be fully restored. 
	36. 35. Violation of Probation 
	Failure to fully comply with any term or condition of probation is a violation of probation. 
	If respondent violates probation in any respect, the Board, after giving respondent notice and the opportunity to be heard, may revoke probation and carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is filed against respondent during probation, the Board shall have continuing jurisdiction until the matter is final, and the period of probation shall be extended until the matter is final. 
	37. Cost Reco•Jery 
	V\lithin 90 calendar days from the effective date of the Decision or other period agreed to by the Board or its designeo, respondent shall reimburse the Board the amount of $___for its im'Bstigative and prosecution costs. The fiting of bankruptcy or period of non practice by respondent shall not relieve the respondent his/her obligation to reimburse the Board for its costs. 
	J3. 36. License Surrender 
	Following the effective date of this Decision, if respondent ceases practicing due to retirement,_Q[ health reasons or is otherwise unable to satisfy the terms and conditions of probation, respondent may request !.Q_the voluntary surrender ef...his or her respondent's license. The Board reserves the right to evaluate respondent's request and to exercise its discretion in determining whether or not to grant the request, or to take any other action deemed appropriate and reasonable under the circumstances. Up
	~ 37. Probation Monitoring Costs 
	Respondent shall pay the costs associated with probation monitoring each and every year of probation, as designated by the Board, which may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of California and delivered to the Board or its designee no later than January 31 of each calendar year. Failure to pay costs 11,1ithin 30 calendar days of tho due data is a violation of probation. 
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	DISCIPLINARY GUIDELINES INDEX 
	B&P Sec. Pago No. 141 (a) Discipline Action Taken By-Others 32 651 Advertising: Fraudulent, Misleading, Deceptive 32 725 Excessive Prescribing 32 725 Excessive Treatments 32 726 Sexual Misconduct 33 72Q Sexual Exploitation 33 820 Mental or Physical Illness 33 2234 Unprofessional Conduct 34 2234(b) Gross Negligence 34 2234(c) Repeated Negligent Acts 34 2234(d) Incompetence 34 2234(0) Dishonesty Related to Patient Care, Treatment, Management, or Billing 34 2234(0) Dishonesty Not Related to Patient Caro, Treat
	1
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	RECOMMENDED RANGE OF PENAL TIES FOR VIOLATIONS 
	DISCIPLINE BY ANOTHER STATE DISCIPLINARY ACTION TAKEN BY OTHERS [B&P 141{a) & 2305] Minimum penalty: Same for similar offense in California Maximum penalty: Revocation 
	1. Oral or Written Examination as a condition precedent to practice in California 
	MISLEADING ADVERTISING (B&P 651 & 2271) Minimum penalty: Stayed revocation, 15 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Education Course [13] 

	3. 
	3. 
	Ethics Course Professionalism Program (Ethics Course) [16] 4. Monitoring-Practice/Billing [23] 


	5. Prohibited Practice [26] 
	EXCESSIVE PRESCRIBING {B&P 725), or PRESCRIBING WITHOUT AN APPROPRIATE PRIOR EXAMINATION {B&P 2242) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Controlled Substances-Total DEA restriction [5], Surrender DEA permit [6] or, Partial DEA restriction [7] 

	3. 
	3. 
	Maintain Records and Access to Records and Inventories [8] 

	4. 
	4. 
	Education Course [13] 

	5. 
	5. 
	Prescribing Practices Course [14] 

	6. 
	6. 
	Medical Record Keeping Course [15] 

	7. 
	7. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	8. 
	8. 
	Clinical Training Program [18] or Oral or Written Examination [19] 9. Monitoring-Practice/Billing [23] 


	EXCESSIVE TREATMENTS (B&P 725) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Education Course [13] 

	3. 
	3. 
	Medical Record Keeping Course [15] 

	4. 
	4. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	5. 
	5. 
	Clinical Training Program [18] or Oral or VVritton Examination [1 Q] 6. Monitoring-Practice/Billing [23] 


	7. Prohibited Practice [26] 
	SEXUAL MISCONDUCT (B&P 726) 
	Minimum penalty: Stayed revocation, 7 years probation 
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	Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Education Course [13] 

	3. 
	3. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	4. 
	4. 
	Professional Boundaries Program [17] 

	5. 
	5. 
	Psychiatric Evaluation [20] 6. Psychotherapy [21] 7. Monitoring-Practice/Billing [23J 


	8. 
	8. 
	8. 
	Third Party Chaperone [25] 

	9. 
	9. 
	Prohibited Practice [26] 


	SEXUAL EXPLOITATION (B&P 729) Minimum penalty: Revocation Effective January 1, 2003, Business and Professions Code 2246 was added to read, "Any proposed decision or decision issued under this article that contains any finding of fact that the licensee engaged in any act of sexual exploitation, as described in paragraphs (3) to (5), inclusive, of subdivision (b) of Section 729, with a patient shall contain an order of revocation. The revocation shall not be stayed by the administrative law judge." 
	MENTAL OR PHYSICAL ILLNESS (B&P 820) Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Oral or Written Examination [19] 

	2. 
	2. 
	Psychiatric Evaluation [20] 3. Psychotherapy [21] 


	4. Medical Evaluation and Treatment [22] 5. Monitoring-Practice/Billing [23] 
	6. 
	6. 
	6. 
	Solo Practice Prohibition [24] 

	7. 
	7. 
	Prohibited Practice [26] 


	REGISTRATION AS A SEX OFFENDER (B&P 2232) 
	Minimum penalty: Revocation Effective January 1, 2004 section 2232(a) was added to the Business and Professions Code read. "Except as provided in subdivisions (b), (c), and (d), the Board shall promptly revoke the license of any person who, at any time after January 1. 1947. has been reguired to register as a sex offender pursuant to the provisions of section 290 of the Penal Code." 
	GENERAL UNPROFESSIONAL CONDUCT {B&P 2234), or GROSS NEGLIGENCE [B&P 2234 (b}], or REPEATED NEGLIGENT ACTS [B&P 2234(c)], or INCOMPETENCE [B&P 2234(d)], or FAILURE TO MAINTAIN ADEQUATE RECORDS (B&P 2266) Minimum penalty: Stayed revocation, 5 years probation NOTE: In cases charging repeated negligent acts with one patient, a public reprimand may, in appropriate circumstances. be ordered. Maximum penalty: Revocation 
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	1. 
	1. 
	1. 
	Education course [13] 

	2. 
	2. 
	Prescribing Practices Course [14] 

	3. 
	3. 
	Medical Record Keeping Course [15] 


	4. Ethics Course Professionalism Pr gram (Ethics Course} [16] 
	5. Clinical Training Program [18] 
	6. Oral or \AJritten Examination (1Q~ (pFefer=ebly Condition Precedent) ~ 6. Monitoring-Practice/Billing [23] 3:-7. Solo Practice Prohibition [24] 9--: 8. Prohibited Practice [26] 
	DISHONESTY -Substantially related to the qualifications, functions or duties of a physician and surgeon and arising from or occurring during patient care, treatment, management or billing [B&P 2234(e)] Minimum penalty: Stayed revocation, one year suspension at least 7 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	2. 
	2. 
	Oral or Written Examination [1Ql .f.J. Psychiatric Evaluation [20] ,;i4. Medical Evaluation [22] 1:-e. Monitoring-Practice/Billing [23] .§.e. Solo Practice Prohibition [24] §.+. Prohibited Practice [26] 


	7. Victim Restitution 
	DISHONESTY -Substantially related to the qualifications, function or duties of a physician and surgeon but not arising from or occurring during patient care, treatment, management or billing [BP 2234 (e)] Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. Suspension of 60 days or more [4] 
	2. Community Service [121 2--:-~ Ethics Course Professionalism Program (Ethics Course) [16] ~ 4. Psychiatric Evaluation [20] 4.-.§,_ Medical Evaluation [22] &.-6. Monitoring-Practice/Billing (if financial dishonesty or conviction of financial crime) [23] &:-7. Restitution to Victim Restitution 
	PROCURING LICENSE BY FRAUD (B&P 2235) 1. Revocation [1] [2] 
	CONVICTION OF CRIME -Substantially related to the qualifications, functions or duties of a physician and surgeon and arising from or occurring during patient care, treatment, management or billing (B&P 2236) Minimum penalty: Stayed revocation, one year suspension, at least 7 years probation Maximum penalty: Revocation 
	1. Community Service [121 
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	+. 2. Ethics Course Professionalism Program (Ethics Course) [16] 
	2. 
	2. 
	2. 
	Oral or VVrittan Examination [19] 

	3. 
	3. 
	Psychiatric Evaluation [20] 

	4. 
	4. 
	Medical Evaluation and Treatment [22] 5. Monitoring-Practice/Billing [23] 


	6. 
	6. 
	6. 
	Solo Practice Prohibition [24] 

	7. 
	7. 
	Prohibited Practice [26] 


	7. Victim Restitution 
	CONVICTION OF CRIME -Felony conviction substantialty related to the qualifications, functions or duties of a physician and surgeon but not arising from or occurring during patient care, treatment, management or billing (B&P 2236) 
	Minimum penalty: Stayed revocation, 7 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 30 days or more [4] 

	2. 
	2. 
	Community Service [12] 2-:-~ Ethics Course Professionalism Program (Ethics Course) [16] 3-:-4. Psychiatric Evaluation [20] 4.-§.:. Medical Evaluation and Treatment [22] a,. 6. Monitoring-Practice/Billing (if dishonesty or conviction of a financial crime) [23] 6-,. 7. Victim Restitution 


	CONVICTION OF CRIME -Misdemeanor conviction substantially related to the qualifications, functions or duties of a physician and surgeon but not arising from or occurring during patient care, treatment, management or billing (B&P 2236) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. Community Service [12] +. 2. Ethics Course Professionalism Program (Ethics Course) f16] 2-:-3. Psychiatric Evaluation [20] 3-:-4. Medical Evaluation and Treatment [22] 4.-5. Victim Restitution 
	CONVICTION OF DRUG VIOLATIONS (B&P 2237), or VIOLATION OF DRUG STATUTES (B&P 2238), or EXCESSIVE USE OF CONTROLLED SUBSTANCES (B&P 2239), or PRACTICE UNDER THE INFLUENCE OF NARCOTIC (B&P 2280) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Controlled Substances -Total DEA restriction [5], Surrender DEA permit [6], or Partial DEA restriction [7] 

	3. 
	3. 
	Maintain Drug Records and Access to Records and Inventories [8] 

	4. 
	4. 
	Controlled Substances -Abstain From Use [9] 

	5. 
	5. 
	Alcohol-Abstain from Use [1 0] 

	6. 
	6. 
	Biological Fluid Testing [11] 

	7. 
	7. 
	Education Course [13] 
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	8. 
	8. 
	8. 
	Prescribing Practices Course [14] 

	9. 
	9. 
	Medical Record Keeping Course [15] 

	10. 
	10. 
	ethics Course Professionalism Program (Ethics Course) [16] 

	11. 
	11. 
	Oral or Written Examination [1 Q] ~ 11. Psychiatric Evaluation [20] 43,. 12. Psychotherapy [21] 44.-13. Medical Evaluation and Treatment [22] -1,.&,-14. Monitoring-Practice/Billing [23] ~ 15. Prohibited Practice [26] 


	ILLEGAL SALES OF CONTROLLED SUBSTANCES (B&P 2238) Revocation [1] [2] 
	EXCESSIVE USE OF ALCOHOL (B&P 2239) or PRACTICE UNDER THE INFLUENCE OF ALCOHOL (B&P 2280) Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Controlled Substances-Abstain From Use [9] 

	3. 
	3. 
	Alcohol-Abstain from Use [1 O] 

	4. 
	4. 
	Biological Fluid Testing [11] 

	5. 
	5. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	6. 
	6. 
	Oral or VVritten Examination [1 QJ '+-: 6. Psychiatric Evaluation [20] ~ Psychotherapy [21] 9-:-8. Medical Evaluation and Treatment [22] ~ 9. Monitoring-Practice/Billing [23] 


	PRESCRIBING TO ADDICTS (B&P 2241) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Controlled Substances-Total DEA restriction [5], Surrender DEA permit [6], or Partial restriction [7] 

	3. 
	3. 
	Maintain Drug Records and Access to Records and Inventories [8] 


	4. Education Course [13] 
	5. 
	5. 
	5. 
	Prescribing Practices Course [14] 

	6. 
	6. 
	Medical Record Keeping Course [15] 

	7. 
	7. 
	(:thics Course Professionalism Program (Ethics Course) [16] 

	8. 
	8. 
	Clinical Training Program [18] 

	9. 
	9. 
	Oral or VVritton Examination [19] ~ 9. Monitoring-Practice/Bifling [23] ~ 10. Prohibited Practice [26] 


	ILLEGAL CANCER TREATMENT (B&P 2252 and 2258) Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
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	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Education course [13] 

	3. 
	3. 
	Prescribing Practices Course [14] J.,. 4. Ethics Course Professionalism Program (Etr1ics Course) f16] 4-,2:_Clinical Training Program [18] 


	5. Oral or \IVritton Examination [19] 6. Monitoring-Practice/Billing [23] 
	7. Prohibited Practice [26] 
	MAKING FALSE STATEMENTS (B&P 2261), or ALTERATION OF MEDICAL RECORDS (B&P 2262) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4} 

	2. 
	2. 
	Medical Record Keeping Course [15] 

	3. 
	3. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	4. 
	4. 
	If fraud involved, see "Dishonesty" guidelines 


	AIDING AND ABETTING UNLICENSED PRACTICE (B&P 2264) 
	Minimum penalty: Stayed revocation, 5 years probation Maximum penalty: Revocation 
	1. 
	1. 
	1. 
	Suspension of 60 days or more [4] 

	2. 
	2. 
	Education Course [13] 

	3. 
	3. 
	Ethics Course Professionalism Program (Ethics Course) [16] 

	4. 
	4. 
	Oral or Written Examination [19] 5. 4. Monitoring-Practice/Billing [23] 


	6. ~ Prohibited Practice [26] 
	FICTITIOUS NAME VIOLATION (B&P 2285) 
	Minimum penalty: Stayed revocation, one year probation Maximum penalty: Revocation 
	IMPERSONATION OF APPLICANT IN EXAM (B&P 2288) 
	1. Revocation [1] [2] 
	PRACTICE DURING SUSPENSION (B&P 2306) 
	1. Revocation [1] [2] 
	BUSINESS ORGANIZATION IN VIOLATION OF CHAPTER (B&P 2417) 
	Minimum penalty: Revocation Effective January 1, 2002, Business and Professions Code section 2417 was added to read, in part, "{b) A physician and surgeon who practices medicine with a business organization knowing that it is owned or operated in violation of Section 1871.4 of the Insurance Code, Section 14107 or 14107.2 of the Welfare and Institutions Code, or Section 549 or 550 of the Penal Code shall have his or her license to practice permanently revoked." 
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	VIOLATION OF PROBATION 
	Minimum penalty: 30 day suspension Maximum penalty: Revocation The maximum penalty should be given for repeated similar offenses or for probation violations revealing a cavalier or recalcitrant attitude. A violation of any of the following conditions of probation should result in, at minimum, a 60 day suspension: 
	1. 
	1. 
	1. 
	Controlled Substances -Maintain Records and Access to Records and Inventories [8] 

	2. 
	2. 
	Biological Fluid Testing [1 'I] 

	3. 
	3. 
	Professional Boundaries Program [17] 

	4. 
	4. 
	Clinical Training Program [18] 

	5. 
	5. 
	Psychiatric Evaluation [20] 6. Psychotherapy [21] 


	7. 
	7. 
	7. 
	Medical Evaluation and Treatment [22] 

	8. 
	8. 
	Third Party Chaperone [25] 
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	 r, \ l : .:iJ 'J \ 1 California Medical Association L.;... _,l Physicians dedicated to the health of Californians   
	October 18, 2010 
	Susan Cady Enforcement Manager Medical Board of California 2005 Evergreen St, Suite 1200 Sacramento, CA 95815 
	Subject: Comments on “Manual of Model Disciplinary Orders and Disciplinary Guidelines (11 Edition/2010)” 
	th

	Dear Ms. Cady: 
	The California Medical Association (CMA) respectfully submits the following comments for consideration related to the proposed amendments to the “Manual of Model Disciplinary Orders and Disciplinary Guidelines (11 Edition/2010)”. The comments are in response to the solicitation for comments in a notice of proposed rulemaking posted on September 13, 2010 for Division 13 of Title 16 of the California Code of Regulations. 
	th

	The California Medical Association is an advocacy organization that represents 35,000 California physicians. Dedicated to the health of Californians, CMA is active in the legal, legislative, reimbursement and regulatory areas on behalf of California physicians and their patients. 
	I. Background 
	We understand that the purpose of the proposed amendments to the Manual of Model Disciplinary Orders and Disciplinary Guidelines is to reflect changes in law, clarify existing language, and make technical changes to reflect the current probationary environment.  CMA would like to offer additional revisions for your consideration. 
	II. CMA’s Comments 
	CMA has several concerns regarding the proposed disciplinary guidelines as follows: 
	A. Section 9. Controlled Substances - Abstain From Use Section 10. Alcohol - Abstain From Use Section 11. Biological Fluid Testing 
	These sections essentially provide for an automatic suspension of a license in the event the respondent has a positive biological fluid test for certain substances or fails to cooperate in a random biological fluid testing program.  While we acknowledge that such events are a violation of probation, as was the case with the diversion program, we have serious reservations that the Medical Board may lawfully order the cessation of medical practice under these circumstances.   
	First, the Legislature, in its detailed statutory scheme governing Medical Board disciplinary powers, has not authorized an automatic suspension in these cases, as it has where a licensee has been convicted of a felony.  See Business & Professions Code §2236.1. Accordingly, the Medical Board lacks the statutory authority to issue such suspensions. See Medical Board of California v. Superior Court (2003) 111 Cal.App.4th 163 (Business & Professions Code provision governing a physician's participation in the d
	Further, there are serious questions as to the constitutionality of the proposed guidelines purporting to authorize automatic suspension of the license.  For example, in Ralph Williams Ford v. New Car Dealers policy and Appeals Boardwhether the Director of Motor Vehicles could lawfully suspend a license in the event the licensee violated a condition of probation. Recognizing the constitutional infirmity of the activity, the court stated:  
	 (1973) 30 Cal.App.3d 494, at issue was 

	The Fourteenth Amendment protects the pursuit of one's profession from abridgment by arbitrary state action, and a state cannot exclude a person from any occupation in a manner or for reasons that contravene due process of law. (Endler v. Schutzbank, 68 Cal.2d 162, 169-170, 65 Cal.Rptr. 297, 436 P.2d 297.) Here, the revocation of probation, and therefore the revocation of Williams' dealer's license, is left to the discretion of the Director of Motor Vehicles.  But "an individual must be afforded notice and 
	In criminal law "fundamental principles of due process and fair play demand, ... that after a summary revocation of probation and before sentencing a hearing is required at which the defendant is entitled to be represented by counsel, to be advised of the alleged violation and given an opportunity to deny or explain it, and, if necessary, present witnesses on his own behalf." (People v. Youngs, 23  180, 188, 99 Cal.Rptr. 101; People v. Vickers, 8 Cal.3d 451, 458-461, 105 Cal.Rptr. 305, 503 P.2d 313; see als
	Cal.App.3d

	Accordingly, CMA believes licensees under probation should be accorded a pre-deprivation hearing on the issue to determine whether the licensee in fact imposes a danger to patients.  If the Medical Board truly believes the licensee poses a threat to patient care, the Board can certainly take steps to prevent harm by seeking a temporary restraining order or interim suspension. 
	B. Section 16. Professionalism Program (Ethics Course) 
	This section requires respondents to enroll in a professionalism program that meets the requirements of Title 16, California Code of Regulations (CCR) section 1358.1.  To be consistent with the other sections of the guidelines that require respondents to participate in educational courses and specify that the courses must be “equivalent to the … Course offered by the Physician Assessment and Clinical Education Program, University of California, San Diego School of Medicine (Program),” we recommend that this
	The IMQ Professionalism Program was developed to comply with the requirements established by the Medical Board of California. The program centers on both the legal and ethical dimensions of the practice of medicine in California, and it introduces participants to a range of resources to address present or future problems.  Full participation and completion of all assignments are required for completion of the program. The Program is divided into three components. 
	The pre-course component consists of a background assessment application, a baseline knowledge test and pre course reading. The purpose of this component is to determine the participant’s knowledge/awareness of ethical/legal issues related to the practice of medicine in California, as well as information about the participant’s knowledge of the legal and ethical issues related to the specific case(s) for which the participant has been referred to the program. Participants prepare an assessment of their expe
	The second component is the two-day ethics course. It includes a series of components that move from demonstration to practice and application. Issues covered include: what are ethical issues and when they arise, clarification of legal issues, resources to analyze situations and a decision making model. The course is very interactive, and it is designed to provide participants with a full understanding of the ethical and legal aspects of their own violations and knowledge about how to access resources to de
	The third component is required assessments over a one-year period following the course. It consists of the post-course test on California law and ethics given at the end of the two-day course, and 6 month and 12 month follow-up assessments. At 6 months, participants submit information regarding their practice during the period since the course and complete a skills review exercise. At 12 months they provide a final report on changes in their practice profile and 
	The third component is required assessments over a one-year period following the course. It consists of the post-course test on California law and ethics given at the end of the two-day course, and 6 month and 12 month follow-up assessments. At 6 months, participants submit information regarding their practice during the period since the course and complete a skills review exercise. At 12 months they provide a final report on changes in their practice profile and 
	a self-assessment status report.  On completion of the course, a report is sent to the Medical Board. 

	III. Conclusion 
	In conclusion, the CMA believes that the recommended changes will improve the disciplinary guidelines making it a more useful document for those involved in the physician disciplinary process. 
	Sincerely, 
	Yvonne Choong Associate Director, Center for Medical and Regulatory Policy California Medical Association 
	Cc: Lisa Folberg, CMA Vice-President, Center for Medical and Regulatory Policy 
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