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Statc of California Department of Consumer Affairs

Memorandum
To : Carlos Ramirez, Asst. DAG Date: July 28, 2004
Tom Reilly, DAG

Mary Agnes Matyszewski, DAG
Health Quality Enforcement Section
Office of the Attomey General

i

From : Joan M. Jerzak
Chief, Enforcement Program

Subject: Precedential Decisions Revised Procedures

As a follow-up to our meeting on July 21, 2004, with DCA Legal Counsel Anita Scuri,
Board Counsel Nancy Vedera, Interim Executive Director Dave Thomnton and me, the
attached Precedent Decision Procedure was revised. | believe it incorporates all the
offered suggestions and will serve as a guide for Board staff as decisions are selected for
precedential designation.

Thank you all for your assistance.
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PRECEDENT DECISION PROCEDURE
July 2004
Introduction

The purpose of this policy is to establish a procedure for identifying potential
precedential decisions and reviewing and acting upon recommendations to -
designate decisions as precedential. Under the Administrative Procedure Act
(APA) a decision that contains a significant legal or policy determination of
general application that is likely to recur may be designated as précedential.
(See Government Code (GC) Section 11425.60; Attachment 1) Once a decision
is designated as precedential, the Division of Medical Quality (hereinafter
“Division”) may rely on it, and parties may cite to such decision in their
argument to the Division and courts. Furthermore, it helps ensure consistency
in decision-making by institutionalizing rulings that the Board feels reflects its
position on various issues. The Division has adopted section 1364.40, Title 16,
California Code of Regulations, to implement its authority to designate
decisions as precedential.

Step 1: Identifying Potential Precedential Decisions

A decision or part of a decision that contains significant legal or policy
determination of general application that is likely to recur may be
recommended for designation as a precedential decision. Section 11425.60
does not preclude the Board from designating as precedential a decision that
is already in effect. The recommendation shall be made to Board Counsel,
giving the reasons why the person believes the decision meets the criteria to
be designated as a precedential decision. Their recommendation shall be
accompanied by a copy of the decision.

Step 2: Review of Recommendation

If the Executive Director, after consultation with the Chief of Enforcement and
the Board Counsel, concludes that the Division should consider the decision for
precedential designation, the matter will be placed on the Division’s agenda
for action. The agenda serves as public notice that the Division will consider
the decision as a precedential decision.
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Step 3: Preparation for Board Review

Board Counsel will then prepare or will arrange with the appropriate staff to
prepare the precedential designation proposal for presentation to the Division
for review and consideration.

The Board's Discipline Coordination Unit shall maintain a log of the decisions
proposed to the Division for precedential designation. The log shall show the
date of the Board meeting, decision number, respondent’s name, a general
description of the legal or policy issue, and whether the precedential decision
was approved or not. A copy of the Board Counsel memorandum and minutes

of the Board meeting (when the decision was discussed) will be maintained with

the log.

If the Division adopts a decision as precedential, it will be assigned a
precedential designation number. The precedential designation number shall
begin with “MBC" and uses the calendar year and sequential numbering
beginning with “01" for each year, followed by lettering for the Division
designating the decision, DMQ (Division of Medical Quality) and DOL (Division
of Licensing), (i.e., MBC-2004-01-DMQ for year 2004).

Step 4: Designation of a Precedential Decision

Board Counsel will prepare an order designating the decision, or portion(s) of
the decision, as precedential for signature by the Division President. The
effective date is the date the date the decision was designated as a
precedential decision. (See Attachment 2 for an example of a Designation as
Precedential Decision.)

Board Counsel will send a copy of the signed Designation as a Precedential
Decision, including a copy of the decision, to the Office of Administrative
Hearings. (The Office of Administrative Hearings maintains a file of
precedential designations for reference by Administrative Law Judges.)

Step 5: Indexing

Under Government Code section 11425.60(c), the Division is required to
maintain an index of significant legal and policy determinations made in
precedential decisions. The Board's Discipline Coordination Unit will maintain
the index.
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The index shall be divided into three sections (Attachment 3) :

1)  Decisions by fiscal year, including: the precedential designation
number, the respondent’s name, the MBC case number, the OAH
case number and the precedential designation date (effective
date).

2)  Subject matter, followed by a general description of legal and/or
policy issue, the precedential designation number and the
respondent’s name.

3) Code section number, followed by a general description of the
section, the precedential designation number and the respondent’s
name,

NOTE: As decisions are added to the index, an asterisk will be entered
after the cases, showing if they were appealed to the Superior Court,
Court of Appeals or Supreme Court. Two asterisks following the case,

will reflect the case was reversed as a precedential decision by the
Board.

A copy of each precedential designation shall be maintained with the index
and on the Board's website. The index shall be updated every time a decision
is designated as precedential. The index is a public record, available for
public inspection and copying. It shall be made available to the public by
subscription and its availability shall be published annually in the California
Regulatory Notice Register. Each January, Board staff will submit the index to
the Office of Administrative Law for publication in the California Regulatory
Notice Register.

Step 6: Reversal of Precedential Designation

The Executive Director, after consultation with the Chief of Enforcement and
Board Counsel, may recommend that the Division reverse its designation of all
or portion(s) of the precedential designation on a decision. The matter will
then be placed on the agenda for action. Board Counsel will prepare or
arrange with the appropriate staff to prepare the order, “Reversal of
Precedential Designation,” (Attachment 4). Board Counsel will then send a
copy of the signed Reversal of Precedential Designation, including a copy of
the decision to the Office of Administrative Hearings.
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§ 11425.60. Decisions relied on as precedents

(a) A decision may not be expressly relied on as precedent unless it is
designated as a precedent decision by the agency.

(b) An agency may designate as a precedent decision a decision or part of a
decision that contains a significant legal or policy detemmination of general
application that is likely to recur. Designation of a decision or part of a decision
as a precedent decision is not rulemaking and need not be done under Chapter
3.5 (commencing with Section 11340). An agency's designation of a decision or
part of a decision, or failure to designate a decision or part of a decision, as a
precedent decision is not subject to judicial review.

(c) An agency shall maintain an index of significant legal and policy
determinations made in precedent decisions. The index shall be updated not
less frequently than annually, unless no precedent decision has been
designated since the last precading update. The index shall be made available
to the public by subscription, and its availability shall be publicized annually in
the California Regulatory Notice Register.

(d) This section applies to decisions issued on or after July 1, 1997. Nothing in
this section precludes an agency from designating and indexing as a precedent
decision a decision issued before July 1, 1997.

HISTORY:

Addedsntswgachsaasm (SB 523), operative July 1, 1957, Amended by Stats 1896 ch 330 §8 (SB 784), operative
July 1, 1847,
Added "and Indexing” In subd ().
Law Revision Commission Comments:
1945 sgcﬂon1142560ﬂmksthemmorltyo{magencytomlyonpmmsdectsmsunlessthedeczstonshavebaenpubﬂdy
snnounced as precedential,
The first sentence of subdivision {b) recognizes the need of agencies to be able to make law and policy through adjudication as
well as through rulemakding. 1t codifies the practice of 8 number of agencies to designate important decisions as precedential,
See Sections 12935(h) (Falr Employment and Housing Commissian), 19582.5 (State Personnai Board); Unemp. ins. Code
409 (Unempioyment Insurance Appeals Board), Section 11425.60 Is infended 1o encourage agencies to articulats what they
andolngvmcmheyrmkonewhwupolcyhmnd}ud!mdemmmncymyndbyprmmdecﬁonmu
amend an existing regutation or adopt a rute that has no adequate legistative basis,
Under the secotd sentence of subdivision (b), Nsucﬂonupplesndwltm\dng&cﬂmﬂsws(‘undemmund
reguiations”). See 1993 OAL Det. No, 1 (detsrmination by Office of Administrative Law that agency designation of decision as
precedential violates former Government Coda Section 11347.5 [now 11340.5] unless made pursuant to rulemaking
prooedres). The provision is drawn from Govemment Code Section 18582.5 (expressly exempting the State Personnel
Board's pracedent decision designations from rulamaking procedures). Saa also Unemp. ins. Code 409 (Unemployment
Insurance Appeais Board). Nonetheiess, agencies are encauraged to express precedent decislons In the form of regutations,
to the extent practicable,
 Theindex required by subdivision (c) Is a public record, avaliable for pubiic Inspection and copying.
Subdivision (d) minimizes the potential burden on agencies by making the precedant decision requirernents prospective only.

Ntachment |
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SAMPLE

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation )
Against: ) OAH No.
NAME )
)
) MBC Case No.
)
Physician’s and Surgeon’s ) PRECEDENTIAL DECISION
Certificate No. ) No. MBC-2004-01-DMQ
)
Respondent. )
)

DESIGNATION AS A PRECEDENTIAL DECISION

Pursuant to Government Code Section 11425.60, the Division of Medical Quality, Medical
Board of California, hereby designates as precedential Decision No. MBC-2004-01-DMQ (or
those sections of the decision listed below) in the Matter of the Accusation Against NAME.

1) Findings of Fact Nos. 3-6; and
2) Determination of Issues No. 5.

This precedential designation shall be effective July 30, 2004.

LORIE RICE, President
Division of Medical Quality
Medical Board of California

A A fy setrel
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SAMPLE

2004

- Medical Board of California
Precedential Decisions

Index

MBC-2004-01-DMQ  Ridgill, Edward, MBC Case No. 06-1997-78021,
OAH Number E-123545, July 30, 2004

A ffacd me 7 3
/ 5p 2 peper
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SAMPLE

Medical Board of California
Precedential Decisions

Index 2004

by Subject Matter

Petition for Penalty Relief
Evidence of rehabilitation, or
lack of, 2004-01-DMQ

Rehabilitation
Petitioner’s burden, 2004-01-DMQ

by Code Section

Business and Professions Code

Section 2307 - Modification or

Termination of Probation —
2004-01-DMQ, Ridgill

2oy 2 pag<’
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SAMPLE

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

. STATE OF CALIFORNIA
In the Matter of the Accusation )
Against: ) OAH No.
NAME )
)
) MBC Case No.
)
Physician’s and Surgeon’s ) PRECEDENTIAL DECISION
Certificate No. ) No. MBC-2004-01-DMQ
)
Respondent. )
)

WITHDRAWAL OF PRECEDENTIAL DECISION

Pursuant to Government Code Section 11425.60, the Division of Medical Quality, Medical
Board of California, hereby orders the withdrawal of precedential Decision No. DMQ-2004-01-
DMQ (or those sections of the decision listed below) in the Matter of the Accusation Against
NAME.

1) Findings of Fact Nos. 3-6; and
2) Determination of Issues No. 5.

The withdrawal of this precedential designaiion. shall be effective July 30, 2005.

LORIE RICE, President
Division of Medical Quality
Medical Board of California

Atfuitinen”s
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