MEDICAL BOARD STAFF REPORT

AGENDA ITEM 8
DATE REPORT ISSUED: November 2, 2007
ATTENTION: Board Members
DEPARTMENT: Medical Board of California (MBC)
SUBJECT: Vertical Enforcement Report to Legislature
STAFF CONTACT: Renee Threadgill
REQUESTED ACTION:

Board members approve submission of the report to the legislature regarding vertical enforcement
as required by SB 231.

STAFF RECOMMENDATION:

Staff recommends the Vertical Enforcement (VE) model be fully and permanently integrated into
MBC operations. Additionally, MBC should move forward with consideration of the feasibility
of co-location between Health Quality Enforcement Section (HQES) and District Offices, where
appropriate, and implementation of an information technology system interoperable with the
current system used at Department of Justice (DOJ). The MBC and HQES of DOJ work together
to create a manual similar to the MBC Enforcement Operations Manual that is modified to
incorporate the VE model from the receipt of complaint until the resolution of any administrative
action.

EXECUTIVE SUMMARY:

Statistical data collected by MBC during the pilot has shown a decrease in all of the time periods
related to the investigation and prosecution of cases under the VE model. Staff concludes that
significant benefits to both consumers and licensees are achieved under a VE model. Current
pending legislation to extend the pilot and address issues of co-location and implementation of an
interoperable information technology system is uncertain. If the legislature fails to pass
legislation to extend the pilot program, the current statutes will become inoperative on July 1,
2008 and are repealed on January 1, 2009. With this in mind, senior management from MBC and
HQES have met and committed to a plan that aligns with the above recommendations.

FISCAL CONSIDERATIONS:
There are no fiscal implications related to submitting this report.

However, there are fiscal implications associated with the implementation of an information
technology system (IT) and co-location. Multifactor cost analysis regarding IT and co-location to
be determined and in process.

PREVIOUS MBC AND/OR COMMITTEE ACTION:

SB 231 requires the Board to submit a report to the legislature regarding Vertical Enforcement.
At the last MBC meeting in July 2007, the Members rejected the draft report to the legislature
citing objections to the recommendations. At that time the Board approved the recommendation
to seek legislation that would continue the VE pilot for another two years while strengthening the
pilot by amending the enabling statute to eliminate confusion caused by the current statute as it
relates to the ability of the deputy attorneys general to “direct” the investigator. Additionally the
statute was to be amended to allow MBC to establish an MBC investigator series to include pay
commensurate with the DOJ Special Agent classification. The legislation sought in compliance
with this directive from the Board failed. This report is intended to fulfill the requirement
pursuant to SB 231.
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Executive Summary

Over the years, the Legislature has periodically reviewed the MBC’s performance and taken important
steps to refine its operations to further improve public protection. (Refer to Appendix A for detailed
history). Notably, in 1990, major reforms were initiated by SB 2375 (Presley, ch.1597, Statutes of
1990), including the establishment of the Health Quality Enforcement Section (HQES) of the
Department of Justice (DOJ). In so doing, the legislature consistently has sought to bring investigators
and prosecutors together to investigate allegations of misconduct by physicians and surgeons. During
the 2005-2006 session, the Legislature took yet another important step in this process by directing the
MBC and HQES to implement the “vertical prosecution model” (herein referred to as vertical
enforcement or VE) for such investigations (SB 231 (2005 Reg. Sess.), § 28). The legislative goal of
this two-year VE pilot is to bring MBC investigators and HQES deputy attorneys general together from
the beginning of an investigation with the goal of increasing public protection by improving

coordination and teamwork, increasing efficiency, and reducing investigative completion delays.

The MBC and HQES have worked closely to implement the VE model. The statistical data collected by
the MBC during the first 16 months of the VE pilot shows, when modified to exclude cases prior to
implementation of the pilot, an overall decrease of 10 days in the average time to complete an
investigation. This decrease was even more significant when consideration is given to fact that the
MBC had continued to operate without sufficient investigator staffing and, while it was working to
implement the VE model, MBC investigators were saddled with over 1,000 pending pre-2006

investigations. While data is limited, the VE pilot showed significant promise in the following areas:

1. Cases Closed Without Prosecution — The average number of days to close pre-VE cases was 145

days; after VE, it was reduced to 139 days.

2. Obtaining Medical Records — Prior to the VE pilot, it took an average of 74 days to obtain medical

records; after VE, it was reduced to 36 days.

3. Obtaining Physician Interviews — Prior to the VE pilot, the average time between the initial request

for an interview and the actual interview was 60 days; after VE, it was reduced to 40 days.



4. Obtaining Medical Expert Opinions — Prior to the VE pilot, the average number of days to obtain a

medical expert opinion was 69 days; after VE, it was reduced to 36 days.

5. Obtaining HQES Filing — Prior to the VE pilot, the average number of days from investigative

completion to the filing of an accusation was 241 days; after VE, it was reduced to 212 days.

6. Interim Suspension Order (ISO) or Temporary Restraining Order (TRP) — Prior to the VE pilot, it
took 91 days from the receipt of the investigation to the granting of an ISO or TRO,; after VE, it was
reduced to 30 days.

Reducing investigative completion delays, however, is only one method of measuring improved public
protection. The VE pilot was implemented by the Legislature in recognition of “...the critical
importance of the board’s public health and safety function, the complexity of cases involving alleged
misconduct by physicians and surgeons,” [and because of] “...the evidentiary burden in the board’s
disciplinary cases... (Gov. Code, §12529.6, subd. (a).)While difficult to objectively measure through
statistics, improving coordination and teamwork between investigators and prosecutors significantly
improves the quality of the investigation of these complex cases. Implementation of the VE pilot

mandated by SB 231 has resulted in improvement in all of these areas.

During much of the 2005 legislative process, SB 231 contained provisions that provided for the transfer
of MBC investigators to the DOJ, with the goal of creating a pure VE model where investigators and
prosecutors were employed by the same ageiicy, and worked together under a single chain-of-command
in a common location. Ultimately, however, the legislature elected not to take this final step and,
instead, established VE as a two-year pilot with investigators continuing to be employed by the MBC.
The decision not to transfer MBC investigators to the DOJ has presented significant challenges to both
agencies as they have worked together to implement the VE pilot. It also has resulted in the loss of
experienced MBC investigators who, uncertain over their careers, have elected to seek employment with
other law enforcement agencies offering higher salaries and lower caseloads of lesser complexity.
Although the Board recommended legislation to allow co-location, implementation of a new information
technology system that is interoperable with the same system used by the Attorney General’s office, and
to increase MBC investigator salaries to align with the salaries of DOJ investigative staff, the legislation

failed. Legislation currently pending to address the issues of co-location, and implementation of the



interoperable information technology system is uncertain. If the legislature fails to pass legislation to

extend the pilot program, the current statutes will become inoperative on July 1, 2008 and are repealed

on January 1, 2009. Nonetheless, MBC and HQES met and have committed to continue VE absent

enabling statutes as VE has been determined to be a more efficient and effective means of investigating

MBC complaints. The lack of enabling statutes may challenge how MBC and HQES moves forward

with VE. Moreover, this issue of two investigation tracking systems would be resolved immediately as

DAGs and investigators would use the current information technology system (ProLaw) used by DOJ.

With the change in dynamics, senior management from MBC and HQES have met and committed to a

plan that includes the following elements:

Where practical, agree to co-locate DAGs in MBC district offices or Investigators in HQES
offices. MBC and HQES continue to discuss the challenges of co-location including the fact
that it may impact recruitment and retention of investigator staff at each field office.
Historically the MBC established the location of district offices to encourage recruitment and
retention, which was challenged by cost of living issues, the impact of heavy traffic patterns,
and geographic barriers. MBC and HQES have agreed to review each MBC lease renewal
opportunity to determine the appropriateness of co-location at each office location.

MBC should purchase the current information technology system used by DOJ as soon as
possible and convert from CAS to this interoperable system. Converting to this interoperable
system will eliminate two incompatible complaint/investigation tracking systems and allow ease
of interface between the two agencies.

The current Vertical Prosecution Manual should be eliminated and replaced by a manual similar
to the MBC Enforcement Operations Manual that is modified to incorporate the VE model from
the receipt of complaint until the resolution of any administrative action. This should be

accomplished on or before December 31, 2008.



Introduction

This report addresses the provisions of SB 231 (Figueroa, ch. 674, Statutes of 2005) that require the
Medical Board of California (MBC or Board), in consultation with the Departments of Justice,
Consumer Affairs, Finance and Personnel Administration, to make recommendations to the Governor
and Legislature on the vertical prosecution pilot. (Gov. Code, § 12529.6) This landmark piece of
legislation contained a number of legal and practical improvements to the Board’s enforcement

program, following a two-year study by the MBC’s Enforcement Monitor.

Under SB 231, effective January 1, 2006, the MBC and the Health Quality Enforcement Section
(HQES) of the Department of Justice (DOJ) were required to implement a vertical prosecution (VP)
model to conduct its investigations and prosecutions. Under this legislatively defined VP model, each
complaint referred to a MBC district office for investigation is simultaneously and jointly assigned to a
MBC investigator and an HQES deputy. The goal of this model is to increase public protection by
improving the quality of investigations, increasing teamwork and efficiency, and shortening the time to
resolve assigned cases. Additionally, the Board hoped this new relationship between MBC and DOJ

would enhance the Board’s ability to recruit and retain experienced investigators.

Throughout much of the legislative process, SB 231 contained a provision which specified that MBC
investigators would be transferred to the DOJ, thus creating a more streamlined and centralized
enforcement system to achieve the public protection goal. However, shortly before it was enacted, SB
231 was amended and this proposed transfer of investigators was deleted. Instead, as amended, SB 231
created a VP pilot under which investigators continued to be employed and supervised by the MBC
while, at the same time, they are responsible for conducting investigations under the direction of HQES
deputy attorneys general. While implementation of this unanticipated hybrid VP pilot has presented
significant challenges to both agencies, based on the statistical data collectéd over the first 16 months of
this pilot, it appears that the legislative goal of increasing public protection through faster and more
efficient case resolution is being achieved. By law, this VP pilot becomes inoperative on July 1, 2008,

and is repealed on January 1, 2009, unless a later enacted statute deletes or extends it.



This report presents:
o the significant steps taken by both MBC and HQES in the implementation of the VP pilot;

o the overall findings and statistical data showing the results of the VP pilot for the period of January
1, 2006 to April 9, 2007;

e recommendations of the MBC regarding the VP pilot; and
e summarizes an historical overview of the MBC enforcement program.

NOTE: The new vertical prosecution model impacts both the investigative and the prosecutorial phases
of enforcement. Unlike a county district attorney’s office, which is solely engaged in criminal
prosecution, not all MBC cases lead to prosecution; therefore, vertical prosecution is a misnomer. MBC
refers to the new model as a vertical enforcement (VE) model. Throughout this report, the vertical

prosecution model will be referred to as the vertical enforcement (VE) model.

Implementation

On January 1, 2006, the Medical Board of California (MBC) and Health Quality Enforcement Section
(HQES) of the Department of Justice (DOJ) implemented the vertical prosecution model, as mandated
by section 12529.6 of the Government Code (Refer to Appendix B). This model, a two-year pilot
program, is a new concept never before implemented by another state agency. Implementation of this
unique model, where members of the team are from two different governmental agencies with separate
hiring authorities, communications systems, and chains-of-command, has presented significant
challenges. To meet those challenges, MBC and HQES have taken significant steps, both individually

and jointly, to successfully implement the program.

Vertical Enforcement as Defined in SB 231

Throughout much of the 2005 legislative process, SB 231 contained provisions, which specified that
MBC investigators would be transferred to the DOJ, thus creating a more streamlined and centralized
enforcement system. Since HQES is already statutorily responsible for prosecuting MBC cases, having
the investigators under its jurisdiction seemed a logical choice. However, shortly before it was enacted,
SB 231 was amended and this proposed transfer of MBC investigators was deleted. Instead, as

amended, SB 231 created a pilot under which investigators continue to be employed and supervised by



MBC while, at the same time, they are responsible for conducting investigations under the direction of
HQES deputy attorneys general. While the MBC investigative process is essentially unchanged under
the VE model, the changes within HQES, both structurally and procedurally, have been more dramatic.

For example, under the new VE model, HQES has been required to:

Develop a database for all cases referred for investigation, not just those that are prosecuted
Develop familiarity with all MBC policies pertaining to investigations

Become responsible for all elements of the investigative process on cases resulting in closure or
prosecution

Provide case direction from the investigative stage through the prosecutorial stage
Prioritize a new workload, which included investigative and prosecutorial tasks

Implementation of this unique VE model mandated by SB 231 has proved challenging, with authority to
direct investigators coming under HQES jurisdiction while, at the same time, authority for investigator
supervision remaining with MBC. Both the MBC and HQES continue their efforts to meet and

overcome these challenges, in a spirit of cooperation, to achieve the legislative goals of SB 231.

HQES and MBC met throughout calendar years 2005 and 2006 to discuss issues, such as: how to handle
the large volume of pending pre-VE cases, protocols the agencies would utilize, how communication by
the VE teams would be undertaken, and how success of the pilot would be measured. Senior
management from both agencies discussed the global issues impacting the pilot, while task forces were

established to examine pre-VE policies, create new procedures and select reporting formats.

Both agencies agreed the VE pilot included three basic elements. First, each complaint of alleged
misconduct by a physician and surgeon referred to an MBC office for investigation must be
simultaneously and jointly assigned to an MBC investigator and HQES deputy attorney general.
Second, that joint assignment must exist for the duration of the case. Third, under the direction of a
deputy attorney general, the assigned MBC investigator is responsible for obtaining the evidence
required to permit the Attorey General to advise the MBC on legal matters such as whether a formal
accusation should be file, dismiss the complaint, or take other appropriate legal action. (Gov. Code, §
12529.6.)



The MBC’s Enforcement Operations Manual, a compilation of Enforcement Program policies and
procedures, required modifications to comport with SB 231. After the revisions were made, they were
carefully reviewed by both the MBC and HQES to ensure consistency and agreement. Because the
Enforcement Monitor highlighted MBC’s inability to meet the 180-day legislative goal for non-complex
investigations and the one-year goal for complex investigations (Bus. & Prof. Code, §2319), efforts
were undertaken to assess the MBC’s policies. Consequently, new policies were developed to address
delays encountered when seeking to obtain medical records and conducting physician interviews. MBC
staff also defined the criteria for a “complex” investigation.! After applying this criteria to the current
caseload, 40% of the caseload met the definition of “complex.” SB 231 stated that investigations were
under the “direction” of HQES; however, the statute did not define “direction” or provide guidance on
how to implement the VE model. While initially unable to reach agreement on a joint manual, HQES,
in January 2006, published its “Vertical Prosecution Manual for Investigations Conducted by Medical
Board Investigators (First Edition, January 2006),” and both HQES and MBC published their “Joint
HQE/MBC Vertical Prosecution Protocol (First Edition, January 2006).” HQES and MBC renewed
their efforts to develop a joint manual and, in November 2006 successfully and jointly published their

“Vertical Prosecution Manual (Second Edition, November 2006).” (Refer to Appendix C.)

The DOJ has also made significant modification to its ProLaw computer software used to track
investigations and prosecutions. In an effort to overcome co-location barriers, HQES also installed
upgraded computers in each MBC district office for use by the deputy attorneys general. A new
investigative report format was instituted at the beginning of the VE model to enable investigators to
advise DAGs of case progress on an ongoing basis. Minimally, the investigator and the assigned DAG
will confer at three stages of an investigation: 1) upon initial case assignment; 2) prior to the interview

with the subject physician, and 3) prior to the submission of case documents for an expert review.

Generally, new governmental programs are rarely implemented in a vacuum and the VE model was no
exception to this rule. All new complaints received in MBC offices after January 1, 2006 have been
investigated under the new VE model. However, as of December 31, 2005, there were 1,014 pending

physician and surgeon cases under investigation. Thus, while HQES and MBC were in the process of

! On December 31, 2005, there were 140 allied health investigations in the MBC workload. This is also part of the
MBC investigator workload from other DCA licensing boards and committees, in addition to the physician and

surgeon cases which were the focus of the VE pilot.



implementing the VE model, they continued to handle this large volume of cases primarily under the
former HQES Deputy-in-District-Office (“DIDO”)> model, where, upon completion, the investigation
was transmitted to HQES for prosecution. At the present time, the majority of these pre-VE cases have

been resolved.
Findings and Analysis

SB 231 created a vertical enforcement (VE) pilot with investigative and prosecutorial team members in
two separate agencies. While considerable progress has been made in developing new policies and
procedures, defining participants’ roles, and creating a team environment to implement the VE model,
the fundamental structural barrier of having investigators employed by one agency, while their workload
is being directed by employees of another agency, still remains. Notwithstanding those challenges,
statistical data demonstrate that under the VE pilot, cases that should be closed are more quickly
identified and egregious complaints are being handled more expeditiously — both resulting in a greater

measure of public protection.

The statistical data collected by the MBC for the first 16 months of the VE pilot, when modified to
exclude pending pre-2006 cases, shows an overall decrease of 10 days (from 146 to 136 days) in the
average time to complete an investigation. Significantly, this decrease has been accomplished with

existing staff, with no augmentation to restore the investigator positions lost during the FY 2002-2003.

The Legislature has established a goal that “...an average of no more than six months will elapse from
the receipt of the complaint to the completion of the investigation.” (Bus. & Prof. Code, § 2319.) That
period is increased to one year for cases involving “...complex medical or fraud issues or complex
recommendations to reduce investigative time lines, MBC identified those cases which would fit the

definition of “complex” as discussed in the “Implementation” section of this report.

2 Under the former Deputy-in-District-Office (“DIDO”) program, which existed prior to the enactment of SB 231, a
deputy attorney general was required to “frequently be available on location at each of the working offices at the
major investigation centers of the Board, to provide consultation and related services and engage in case review with

the Board’s investigative, medical advisory, and intake staff.” (Former Gov. Code, § 12529.5(b))



Initial statistical data from the pilot period identify trends which suggest the VE model can more quickly
identify cases for closure and certain egregious complaints can be handled more expeditiously. The data
also suggested progress in reducing the time frames to complete investigations. However, the pilot time
frame was insufficient to address the Enforcement Monitor’s concerns regarding the time to complete
prosecutions. Since certain MBC investigations can take one year to conduct, the pilot time frame did
not provide adequate time to measure the prosecutorial time line of such cases. It is anticipated that the
time frame for the litigation phase will be lessened with the earlier involvement of the deputy attorney

general in the case and the continuing availability of the investigator to assist at the hearing.

The MBC’s Annual Reports and statistical data reported by the Enforcement Monitor were used to draw
comparisons to the data accumulated during the VE pilot (January 1, 2006 through April 9, 2007).

MBC Annual Report Data Re: Time to Complete Investigations

The MBC’s computerized data system, Consumer Affairs System (CAS), is used by the Board to gather
data for its publications and Annual Report. As reported, the average number of days to complete an
investigation was: 208 in FY 2002-03; 220 in FY 2003-04; 259 in FY 2004-05 and 277 in FY 2005-06.
While this data shows an increase in the number of days to complete investigations, several significant

factors which directly impact these numbers must be considered:

e Vacant and lost investigator positions lead to longer time lines to complete investigations. In FY

2002-03, the Governor’s mandated staffing reduction lowered the number of investigators by 19.

e Beginning in FY 2002-03, and continuing to the present, MBC implemented changes pursuant to SB
1950 (Figueroa, ch. 1085, Statutes of 2002) which provided the Board with a new prioritization of
complaints and investigations. The Board staff also took steps to reduce the number of cases sent to
the district offices for investigation without impacting public safety concerns. Some complaints
were resolved in the MBC Central Complaint Unit (CCU) via “cease and desist” letters; some
complaints resulted in the issuance of citations: while other complaints e.g., violations involving
criminal conviction, were forwarded directly to HQES. Elimination these simpler investigations
from the district office workload has resulted in the field receiving only the more time-intensive and

complex cases. Thus, the apparent increase in length of time necessary to complete investigations
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appears to be the result, at least in part, the elimination of these less-complex investigations from the

statistical data base.

SB 1950, implemented in FY 2003-04, added section 2220.08 to the Business and Professions Code
which requires CCU to have all quality-of -care complaints reviewed by a medical expert who is in
the same specialty as the subject physiciah before these complaints were sent to the MBC district
offices for formal investigation. This resulted in fewer cases being sent to the district offices. Some
of these cases were marginal and often those cases were completed quickly when sent to the district
office. With this procedural change, these cases were closed in CCU and impacted the average time

for completion of investigations.

Beginning in FY 2004-05, MBC instituted another procedural change to the way data was collected
and reported. All citations initiated from CCU, including those stemming from a physician’s failure
to notify MBC of a change of address, were no longer reported as a complaint or an investigation.
(They were only reported in the annual statistics as citations issued.) Previously these had been
reported as cases opened and closed the same day, and impacted the average time for completed

cases.
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Monitor’s Report: Cycle Time for Completed Investigations

The Enforcement Monitor focused attention on MBC’s case cycle time (the time that elapses between
receipt of a complaint to completion of the investigation related to that complaint). The Monitor’s
Initial Report presented time frames for completion of investigations by disposition and day range.
Table 1 below indicates that, in FY 2003-04, the average elapsed time from receipt of an investigation to

case resolution was 261 days, as reflected in the following chart:

Tablel FY 2003-2004 Investigative Time Frames by Disposition and Day Range

Day Range Non-Legal Closure Referred for Legal Total
Action

Number Percent | Number | Percent | Number | Percent
1 Month or Less 83 7.0 144 23.8 227 12.7
1 to 3 Months 133 11.2 36 6.0 169 9.4
3 to 6 Months 239 20.2 80 13.2 319 17.8
6 to 9 Months 248 20.9 69 11.4 317 17.7
9 to 12 Months 195 16.5 80 13.2 275 15.4
12 to 18 Months 206 17.4 110 18.2 316 17.7
18 to 24 Months 67 5.7 67 11.1 134 7.5
More than 24 Months 14 1.2 19 3.1 33 1.8
Total 1185 100.0 605 100.00 1790 100.00
Average Time Frame 256 days 269 days 261 days

To contrast the Monitor’s data, the same criteria was applied to the CAS data, for calendar year 2006
(the VE pilot period). On December 31, 2005, 1,014 physician and surgeon investigations were pending
in the MBC district offices. In calendar year 2006, 1,090 physician and surgeon cases were referred to
the field. Thus, 2,104 cases were in varying stages of investigation during this pilot period and the
average elapsed time from receipt of an investigation to case resolution was 282 days, as reflected in
Table 2 below.
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Table2 CY 2006 Investigative Time Frames by Disposition and Day Range
Day Range Non-Legal Closure | Referred for Legal Action Total
Number | Percent Number Percent Number | Percent
1 Month or Less 25 3.3 107 24.7 132 11.0
1 to 3 Months 61 8.0 19 43 80 6.7
3 to 6 Months 128 16.7 68 15.7 196 16.4
6 to 9 Months 142 18.6 65 15.0 207 17.3
9 to 12 Months 164 21.4 44 10.1 208 17.3
12 to 18 Months 181 23.7 82 18.9 263 21.9
18 to 24 Months 52 6.8 36 8.3 88 7.3
More than 24 Months 12 1.5 13 3.0 25 2.1
Total 765 100.0 434 100.0 1199 100.0
Average Time Frame 296 days 256 days 282 days

A comparison of Table 1 to Table 2 appears to reflect an increase in average case investigation time

from 261 days (FY 03-04) to 282 days (CY 06). However, data modifications are necessary to both

charts because they include a significant number of cases that were in the workload prier to the start of

the time period under analysis. The 2003-04 chart also included workload that is no longer sent to the

district offices, due to changes in MBC and CCU policies.

Table 3 below reflects these modifications. For cases that were initiated and completed during FY

2003-04, the average time to complete investigations was 146 days.

Table3 FY 2003-04 Investigative Time Frames by Disposition and Day Range for

Investigations Initiated and Completed in FY 2003-2004 (This excludes out-

of-state and headquarters cases.)

Day Range Non-Legal Closure Referred for Legal Total
Action
Number Percent Number Percent Number Percent
1 Month or Less 24 6.8 29 24.2 53 11.1
1 to 3 Months 76 21.3 17 14.2 93 19.5
3 to 6 Months 128 36.0 30 25.0 158 33.2
6 to 9 Months 99 27.8 31 25.8 130 27.3
9 to 12 Months 29 8.1 13 10.8 42 8.8
12 to 18 Months 0 0 0 0 0 0
18 to 24 Months 0 0 0 0 0 0
More than 24 Months 0 0 0 0 0 0
Total 356 100.0 120 100.0 476 100.0
Average Time Frame 148 days 139 days 146 days




Table 4 below reflects investigative time frames for cases referred for investigation in 2006. Table 4

reveals that, under the VE model the average time to complete an investigation is 136 days.

Table 4 CY 2006 Investigative Time Frames by Disposition and Day Range for
Investigations Initiated and Completed in CY 2006 (This excluded out-of —

state and headquarters cases.)

Day Range Non-Legal Closure Referred for Legal Total
< Action
| Number | Percent | Number | Percent | Number | Percent | —
1 Month or Less 22 11.0 19 24.0 41 14.7
1 to 3 Months 47 23.5 13 26.5 60 21.5
3 to 6 Months 73 36.5 19 24.1 92 33.0
6 to 9 Months 38 19.0 22 27.8 60 21.5
9 to 12 Months 20 10.0 6 7.6 26 9.3
12 to 18 Months 0 0 0 0 0 0
18 to 24 Months 0 0 0 0 0 0
More than 24 Months 0 0 0 0 0 0
Total 200 100.0 79 100.0 279 100.0
Average Time Frame 136 days 133 days 136 days

Table 4 data clearly indicates a reduced time for the disposition of all cases under the jurisdiction of the

district offices.

Overview of Investigative Workload During the VE Pilot

The CAS data can be viewed in a different format to assess how investigations progressed during the VE
pilot. Table 5 chart represents investigations that were in the system on January 1, 2006, as well as
investigations which were added through December 31, 2006. The chart reflects the disposition of these
investigations between January 1, 2006 and April 9, 2007:
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Table 5 Investigation Dispositions CY 2006

Physician Cases Closed with Citations Issued Referred for Referred for Prosecution Investigations
& Surgeon No Action Criminal Action Pending
Investigations
# % Avg # % | Avg | # % Avg # % Avg # %
Days days Days | Primary | Consolidated Days
Referral Referrals
1014
pending on 569 | 56% | 378 | 37 [ 4% | 380 [ 17 | 2% 461 191 51 24% | 447 149 14%
1-1-07
1090 opened
between 305 | 28% | 169 [ 11| 1% | 198 | 9 | 1% 218 80 42 11% | 186 643 | 59%
1-1-06 &
12-31-06

Investigations Pending on December 31, 2005

1,014 investigations were in the investigators’ workload at the inception of the pilot. These
investigations were in varying stages of development and may have had significant legal involvement
under the former HQES DIDO program. While VE was being piloted, these cases also required
attention from the newly formed VE teams. Table 5 above reveals that, of the 1,014 investigations, 569
or 56% of these investigations were closed, with an average completion time of 378 days. Of the
remaining 445 investigations, action was taken as follows: 37 citations (4%) were issued; 17
investigations (2%) were referred for criminal action: and 242 investigations (51%) were identified for
potential administrative action. Effective April 9, 2007, there were 149 pre-2006 investigations
pending.

Investigations Opened After January 1, 2006

Table 5 above reveals that 1,090 investigations were opened and assigned to the VP teams during 2006
calendar year. The VE protocols were utilized in processing these investigations. Of the 1,090
investigations, 305 investigations (28%) were closed, with an average completion time of 169 days. Of
the remaining 785 investigations, 13% resulted in the following actions: 11 citations (1%) were issued;
nine investigations (1%) were referred for criminal action; and 122 investigations (11%) were accepted
for administrative action. The data reveals that the average number of days from receipt of the
investigation to the investigation completion and acceptance for administrative action averaged 186

days. Effective April 9, 2007, there were 643 investigations (59%) pending.
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The data in Table 5 suggests that a large body of work was processed by the team members during this
period of time. Of the 2,104 investigations, 874 investigations were closed, 48 citations were issued, 26
investigations were referred for criminal action, and 364 investigations were referred for administrative
action. The VE teams worked on the older investigations in the system, as well as focused attention on

the newer investigations.

In addition to decreased investigation completion and accusation filing times, the VE model has led to

significant improvements in other areas that were the subject of concern by the Enforcement Monitor.

Comparison of Case Closure Data

Within the 2006 calendar year, it took an average of 135 days to close an investigation, which was
determined to have “no violation,” for those investigations opened during this same year. In FY 2003-
04, it took 154 days. This data suggests the VE team is able to identify those investigations which

should be removed from the investigative workload earlier in the time line.
During the VE pilot period, it took 139 days to close an investigation that had insufficient evidence to

result in a prosecution, whereas in FY 2003-04 it took 145 days. This also suggests these types of

investigations are being pulled out of the workload more quickly.

Delays in Obtaining Medical Records

The Enforcement Monitor reported there were significant delays in the time it took for MBC to obtain
medical records. In FY 2003-04, the average time from a request for records by MBC to the receipt of
all records was 74 days. Subsequently, the Enforcement Program instituted a zero-tolerance policy
change for failure to provide medical records in a timely manner pursuant to Bus. & Prof. Code, § 2225
and § 2225.5. The policy was vetted through MBC and HQES, revised in the MBC Enforcement
Operations Manual, and distributed to all investigative staff. For cases in the VE pilot assigned in

calendar year 2006, the average time to retrieve records was 36 days.

MBC and HQES staff have been diligent to ensure the zero-tolerance policy is enforced and citations

have been issued for failure to provide records in a timely manner. The VE pilot has enabled increased
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participation by DAGs in record acquisition. It appears the involvement of the Department of Justice
also has been instrumental in garnering cooperation from law offices, hospitals, physician offices and

governmental entities in providing medical records expeditiously.

Delays in Physician Interviews

The Enforcement Monitor reported there were inconsistent MBC policies and, therefore, delays in
conducting interviews with subject physicians. The average time between the initial request for an
interview and the actual subject interview was 60 days. For investigations in the VE pilot assigned in
calendar year 2006, the average time to request an interview with a physician to the completion of the
physician interview was 40 days. The MBC and HQES staff have used their subpoena authority to

compel a physician to appear for an interview when there have been delays in appearances.

Delays in Obtaining Medical Expert Opinions

The Enforcement Monitor reported MBC had a policy and a goal of obtaining the expert opinion in 30
days. In FY 03-04, the number of days between the time a completed investigation was sent to an expert
reviewer and the time the expert opinion was returned to the investigator was 69 days. MBC data for

the request and receipt of an expert opinion in the VE pilot is 36 days.

As part of the VE pilot, HQES DAGs were encouraged to interact with the medical consultants to ensure
the appropriate medical expert was selected. This has reduced the number of times a subsequent expert
opinion was necessary. The involvement of DAGs earlier in the investigation has served to identify the
materials essential for the expert’s review, thus elimination the need for the expert’s review of
unnecessary documents. When the expert opinion is returned, the DAG can quickly assess the opinion
to determine if the expert has followed the guidelines and if the opinion has addressed all the substantive
issues referenced in the complaint. If the expert opinion requires clarification, the DAG can readily
request clarifying information, rather than waiting for the issue to be resolved at the time of trial. This

also can eliminate the unnecessary filing of administrative charges.
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Number of Accusations and Flapsed Time for HQES Filing

The Enforcement Monitor had concerns about the delays in filing accusations from the date HQES
received the investigation. Table 6 below compares cases investigated from calendar year 2006 and

accepted by HQES for administrative action between January 1, 2006 through April 9, 2007.

Table 6 Average days to file Accusation
Number of Amended Disciplinary
Accusations Filed accusations Accusation Actions Taken
filed where the filed based
info from upon
consolidated consolidated
case is in case
Accusation (incl | information
in Accusations
filed also)
Average days Average days Average days
# % of from completion | from completion # | from completion
referred | of investigation to of investigation of investigation to
filing to filing outcome
1014 investigations
pending as of 1-1-06 102 53 569 110 23 9 36 217
1090 investigations
were opened between 36 45 212 80 14 8 8 130
1-1-06 and 12-31-06

Investigations Pending on December 31, 2005’

Of the 1,014 (pre-VE) investigations pending in the MBC investigator workload, 242 investigations
were accepted by HQE with an average of 447 days from the start of the investigation to the acceptance
of the case. (Note: These include 191 primary referrals and 51 consolidated case referrals, which are
subsequent cases on the same physician.) Table 6 above indicates that of the 242 investigations, 102
investigations (53% of the 191 primary referrals) resulted in the filing of an accusation by the end of CY
2006. The average number of days from the start of the investigation to this filing date was 569 days.
The average time from investigation completion to the filing of administrative charges was 110 days.
Final outcome was achieved for 36 investigations in an average of 217 days from the completion of the

investigation to the final outcome.

3 On December 31, 2005, there were 140 allied health investigations in the MBC workload. This is also part of the MBC
investigator workload from other DCA licensing boards and committees, in addition to the physician and surgeon cases
which were the focus of the VE pilot.
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Investigations Opened After January 1, 2006*

Of the 1,090 investigations opened after January 1, 2006, 122 VE investigations were accepted by
HQES for administrative action (80 primary referrals and 42 consolidated case referrals), with an
average of 186 days from the start of the investigation to the acceptance of the case. Table 6 above
indicates that of the 122 investigations, 36 investigations (45% of 80 primary referrals) resulted in the
filing of an accusation by the end of CY 2006. The average time from the start of the investigation to
this filing date was 212 days. (Note: As a comparison, for investigations opened in FY 2003-04 with
filings within 15 months, it took an average of 241 days.) During the VE pilot, the average time from
investigation completion to the filing of administrative charges was 80 days. (Note: In contrast, the FY
2003-04 Annual Report reflected 107 days for an investigation to progress to this point.) In the VE pilot,
final outcome was achieved for eight investigations, in an average of 130 days form the completion of
the investigation to the final outcome. (Note: As a comparison, for the investigations opened and

resolved in calendar year 2004, with outcomes within 15 months, 161 was the average number of days.)

During the pilot, all prosecutorial time frames have decreased. It is significant to note that of the
investigations initiated during calendar year 2006 which were accepted by HQES for the filing of an
accusation, 45% already have an accusation filed. This suggests that having the legal review earlier in

the investigation has led to quicker action on those cases that are filed.

ISO/TRO filings and Elapsed time for filing

The Enforcement Monitor was critical that MBC appeared to have underutilized the Interim Suspension

Order (ISO) and Temporary Restraining Order, (TRO) tools that provide extraordinary relief from those
physicians who may pose an imminent threat to public safety. Although the monitor did not measure
elapsed time to obtain these orders, the time frame in FY 2003-04 from the receipt of the investigation to
the granting of the orders was 283 days. In calendar year 2006, the elapsed time from the receipt of the
investigation to the granting of these orders was 274 days. In FY 2003-04, the monitor noted 22

ISOs/TROs were granted, regardless of the date of when the investigation was initiated. From January

4 During calendar year 2006, 183 new allied health investigations were opened. This is also part
of the MBC investigative workload from other DCA licensing boards and committees, in

addition to the physician and surgeon cases which were the focus of the VE pilot.



19

1, 2006 through December 31, 2006, 23 ISOs/TROs were obtained regardless of when the investigation
was initiated. The numbers alone do not represent a significant increase. Upon further examination of
the underlying case data, it was determined that six ISOs/TROs were granted in FY 2003-04 based upon
investigations initiated during that same time frame and these took an average of 91 days. In contrast, in
calendar year 2006, eight ISOs/TROs were granted based upon investigations initiated during this
period, which took an average of 30 days. This data reflects a 67% reduction in the amount of time to

obtain an ISO/TRO, thereby demonstrating enhanced public protection.

Successes, Challenges and Recommendations

Over the years, the Legislature has periodically reviewed the MBC’s performance and taken important
steps to refine its operations to further improve public protection. The implementation of the VE model
mandated by SB 231 was another important step in that effort. The preliminary data suggests there have
been decreases in all time frames relating to the investigation and prosecution of VE cases. This
improvement has occurred even thought the MBC has experienced investigator retention and
recruitment issues associated with the uncertainty of this pilot. HQES also had to fill nine vacancies and
there is a learning curve associated with new employees. This suggests that in the future a full
complement of experienced team members may lead to further decreases in the time frames of
enforcement activities. There are positive and negative factors which impact the success of the current

pilot, as detailed in the following pages:

Successes:

e 2,104 pending investigations were in process during the VE pilot period. 1,014 cases were pending
prior to the VE pilot and 1,090 investigations were assigned during calendar year 2006. Of those,
1,312 reached disposition (865 pre-VE and 447 post-VE): 874 investigations were closed (569 pre-
VE and 305 post-VE); 48 citations were issued (37 pre-VE and 11 post-VE); 26 investigations were
referred for criminal action (17 pre-VE and nine post-VE); and 364 investigations were referred for

disciplinary action (242 pre-VE and 122 post-VE).

o Investigations that result in a finding of no violation or insufficient evidence are being closed more
quickly. In FY 03-04, it took 154 days to close “no violation” cases, while in calendar year 2006, it



took 135 days. In FY 03-04, it took 145 days to close “insufficient evidence” cases, while in
calendar year 2006, it took 139 days. Both consumers and physicians directly benefit when such

investigations are quickly resolved.

Medical records are being obtained more quickly. In FY 03-04, it took an average of 74 days to
obtain medical records. In calendar year 2006, it took an average of 36 days. Some of this
reduction in time may be the result of law passed in 2005 giving MBC citation and fine authority
for failure to provide records in 15 days. (Bus. & Prof. Code, § 2225 (d)).

Physician interviews are occurring in a more timely manner. In FY 03-04, it took an average of 60
days to conduct interviews with subject physicians. In calendar year 2006, it took 40 days.

The average time for receipt of a medical expert opinion has been reduced by 40%. In FY 03-04, it

took an average of 69 days to obtain the medical expert opinion. In calendar year 2006, it took 36

days. Implementation of a new policy compelling physicians to appear through use of subpoena
power may have contributed to this time savings along with the attorney participation in the VE

pilot.

Accusations are being filed faster. In FY 03-04 it took an average of 241 days from the date the
case was initiated to the date an accusation was filed. In 45% of the investigations initiated during
calendar year 2006 through April 9, 2007 and approved for filing by HQES, accusations were filed

within an average time of 212 days.

Petitions for Interim Suspension Orders (ISOs) and Temporary Restraining Orders (TROs) in
emergency cases are being filed faster. ISOs/TROs initiated in FY 03-04 took an average of 91

days. In calendar year 2006, they took an average of 30 days. Clearly, the assumption is that early

involvement of a DAG reduces the time to initiate these actions.

While the VE pilot has plainly demonstrated substantial public protection benefits, it is unclear whether

further significant improvements can be obtained under the present model. The loss of experienced

MBC investigators as a result of continuing the pilot in its present state may ultimately undermine the
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very public protection goals it was originally enacted to achieve. In this regard, the MBC presents the

following.

Challenges:

There are retention problems with MBC investigative staff which have existed for many years due to
factors common in many law enforcement agencies. Recruitment of entry level personnel followed
by a number of years of training and experience creates a work force eligible for and interested in
jobs found elsewhere outside of the MBC that, for a variety of reasons, including higher pay, may be
more attractive. This problem may have been exacerbated recently with MBC investigators who
were led to believe they might soon be transferred to DOJ (and receive a higher salary) and instead
were engaged in a “pilot” study.

(Note: On January 1, 2006, MBC had 92 sworn staff position comprised of 71 investigators and 21
supervisors. On July 1, 2006, SB 231 augmented staff by four investigator positions, bringing the
total to 96. Of the 96 authorized positions, there was an average statewide vacancy rate of 12.3%
during calendar year 2006, which equates to 11.6 positions being vacant thereby resulting in an
increased workload for the remaining investigators. F rom J anuary 2006 to present, there were 19
investigator separations [six retired, two resigned, and 11 transferred]. Of the 11 transfers, two went
to DOJ; two went to Corrections; five went to D of I; one went to Lottery; and one went to DHS.
Although this vacancy rate may be consistent with other state agencies, when it is coupled with the

time required for backgrounds and training, the impact is magnified.)

=  Inconducting exit interviews, many investigators have cited the major reason for such a high rate
of exodus as due to MBC’s lower salaries and more complex workload than other agencies. In
addition, many retired investigators indicated that they may have chosen to work for more years if

the workload were reduced and the pay increased.

'  Some experienced MBC investigators also have been attracted to the DOJ special agent

classification due to the prestige and enhanced benefits associated with that classification.
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There is reason to believe the VE pilot may have hindered the recruitment efforts of MBC
investigators. New applicants have questioned the future of the MBC investigator position and

have been reluctant to join an investigative agency with such an uncertain future.
= Supervisory investigator positions have remained vacant for longer periods of time. Two
supervisors chose to voluntarily demote and some investigators were reluctant to promote due to

the changing environment and greater demands of VE.

»  The VE pilot has led to some role confusion by DAGs and investigators as the terms “direction”

and supervision,” as used in the statute, were not clearly defined and are subject to interpretation.

Recommendation:

The statistical data collected by the MBC, while limited, has shown a decrease in all of the time periods
related to the investigation and prosecution of cases under the VE model. MBC concludes that
significant benefits to both consumers and licensees are achieved under a VE model and that this model
should be fully and permanently integrated into the MBC operations. Additionally, the MBC should
move forward with co-location, where appropriate, and implementation of an information technology
system interoperable with the current system used at DOJ. The MBC and HQES should also work
together to create a manual similar to the MBC Enforcement Operations Manual that is modified to

incorporate the VE model from the receipt of complaint until the resolution of any administrative action.
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Appendix A

History

Vertical Enforcement Defined

The term, “vertical prosecution” (VP), as defined in the Enforcement Monitor’s
Initial Report* refers to the continuous involvement of attorney and investigator
team members as a case works its way through the investigative and prosecutorial
process. Investigators and prosecutors work together in teams from the date a
case is assigned for investigation. The purpose of this combined effort is to
prepare complex investigations for trial or some other legal disposition. It is often
visualized as a vertical chain of events beginning with investigation and
proceeding to pleadings, preliminary examinations, pre-trial motions, trials and
appeals. While these terms are common to criminal proceedings where VP is
used, the majority of MBC cases will result in a disposition other than
prosecution. The term “vertical enforcement” (VE) term more accurately
describes the process of investigating MBC cases and includes those cases that
will be closed without formal action.

In the VE model, the investigation benefits from having legal guidance and
assistance from the HQES deputy attorney general at the initial assignment of the
case. Under this model, the trial attorney and the investigator are assigned as a
team to handle a complex case as soon as it is opened as a formal investigation.
The team approach refers to the team assembled for a particular case, allowing for
experts or certain specialists to be added to the case, as may be required. In some
agencies, different teams are formed for different types of cases, thus maximizing
training and the development of different working relationships.

While the prosecutor and the investigator work together during the investigative
phase to develop the investigative plan and ensure the gathering of necessary
evidence to prove the elements of the offense, they have very different roles. The
prosecutor brings the expertise to anticipate legal defenses; provides legal analysis
of the incoming evidence to help shape the direction of the case; assists with
uncooperative subjects or third-party witnesses; deals directly with defense
attorneys when issues arise; and addresses settlement or plea matters, which often
arise early in such cases. In turn, the investigator contributes a peace officer’s
experience and insight into the investigative plan and case strategy; performs the

*Enforcement Monitor Initial Report, page 134 (including footnote #172)
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field investigative tasks, including identification and location of witnesses and
subjects; interviews witnesses and subjects; obtains and participates in the review
of documentary and technical evidence; assesses criminal histories and other
databases; identifies and assists with experts; plans and executes undercover
operations; prepares affidavits and specifications for search warrants; serves
warrants; makes arrests; assists with witnesses and evidence during the trial
phase; prepares investigative reports; and conducts other tasks usually associated
with the work of trained peace officers and professional investigators.

Enforcement Monitor’'s Recommendation

SB 1950 (Figueroa, c. 1085, Statutes of 2002) appointed an Enforcement Monitor
to study the Medical Board of California’s Enforcement Program. The study
began in November 2003 and occurred over two years. During the first year, the
study was devoted to 10 areas including: mission; resources; management
structure; complaint, investigation and disciplinary processes; and the use of
medical consultants and medical experts.

During the second year, emphasis was placed on measuring any changes
implemented by the MBC during year one, analyzing the last year’s fiscal year
data and assistance with the drafting and advocacy of legislation introduced as a
result of the Enforcement Monitor’s recommendations. The Enforcement
Monitor’s Initial Report, released November 1, 2004, included 55
recommendations relevant to the Board’s enforcement program.

(Refer to http://www.mbc.ca.gov/Pubs_Enforcementrept. htm for the full Initial
Report.)

The Enforcement Monitor’s report concluded that the board’s enforcement
program was impeded by: time delays in the investigative process; inadequate
coordination and teamwork between MBC investigators and HQES prosecutors;
delays in procurement of medical records; ineffective policies relating to
physician interviews; inadequate medical consultant availability and utilization;
weaknesses in the medical expert program; need for ongoing training for MBC
investigative staff, need for improved coordination with state and local
prosecutors; ongoing problems with recruitment and retention of MBC
investigators; need to update existing MBC training manuals; and, MBC
investigators could benefit from improved access to various databases. While
some of these issues were addressed immediately as the MBC implemented new
policies and procedures, others could not be addressed without legislation.
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The Enforcement Monitor recognized how MBC cases might benefit from the VE
model. The Enforcement Monitor envisioned early and continuing
attorney/investigator teamwork that is typically utilized by many other
prosecutorial offices when handling complicated cases. Certain complex and
difficult law enforcement investigations naturally lend themselves to this model
and many MBC investigations involve highly technical medical issues,
complicated facts, and multiple victims and witnesses.

The monitor envisioned elements of the vertical enforcement model to include:
»  Early coordination of the efforts of attorneys, investigators, and other staff;
» Continuity of teamwork throughout the case;

» Mutual respect for the importance of the professional contributions of both
attorneys and investigators and the value of having both available in all stages
of the case; and

»  Early designation of trial counsel, recognizing that the prosecutor who
ultimately puts on the case must be assigned from the case’s inception to help
shape and guide it because any investigation may have a trial as its ultimate
outcome.

The Enforcement Monitor described concerns affecting the existing inadequate
attorney-investigator coordination and teamwork. “The performance of the
MBC'’s investigative staff and HQES prosecutors, and the nature of the working
relationship between the HQES and MBC, have been studied closely in this
project. MBC investigators and HQES prosecutors are hard-working and skilled
professionals, and much good disciplinary work is done every day by these
dedicated public servants. All parties acknowledge good faith and good efforts on
all sides. However, there is clearly room for improvement in the cost, speed, and
effectiveness of the administrative enforcement system as presently constituted, as
indicated by the lengthy case cycle times and comparatively modest case outputs
noted by the state Legislature and other critiques.””

SEnforcement Monitor’s Initial Report, page 129
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Vertical Enforcement as Defined in SB 231

Throughout much of the 2005 legislative process, SB 231 contemplated that
MBC investigators would be transferred to the DOJ, thus creating a more
streamlined and centralized enforcement system. Since HQES is already
statutorily responsible for prosecuting MBC cases, having the investigators under
its jurisdiction seemed a logical choice. However, shortly before it was enacted,
SB 231 was amended and this proposed transfer of MBC investigators was
deleted from the bill. Instead, as amended, SB 231 created a pilot under which
investigators continue to be employed and supervised by MBC while, at the same
time, are responsible for conducting investigations under the direction of HQES
deputy attorneys general. While the MBC investigative process is essentially
unchanged under the VE model, the changes within HQES, both structurally and
procedurally, have been more dramatic. For example, under the new VE model,
HQES has been required to:

* Develop a database for all cases referred for investigation, not just those that
are prosecuted

» Develop familiarity with all MBC policies pertaining to investigations

« Become responsible for all elements of the investigative process on cases
resulting in closure or prosecution

e Provide case direction from the investigative stage through the prosecutorial
stage

* Prioritize a new workload, which included investigative and prosecutorial
tasks

Implementation of this unique VE model mandated by SB 231 has proved
challenging, with authority to direct investigators coming under HQES
jurisdiction while, at the same time, authority for investigator supervision
remaining with MBC. Both the MBC and HQES continue their efforts to
meet and overcome these challenges, in a spirit of cooperation, to achieve the
legislative goals of SB 231. ’
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Historical Review: MBC Investigations and Prosecutions

The Medical Board of California is a semi-autonomous occupational licensing
agency located within the state Department of Consumer Affairs (DCA). It has
been in existence since 1876 when the Legislature first passed the Medical
Practice Act. From its inception, there existed a need for the MBC to protect
healthcare consumers through the vigorous, objective enforcement of the Medical
Practice Act. This remains the MBC’s mission today. The MBC has two
fundamental responsibilities: licensing applicants under the Division of Licensing
(DOL) and the investigation of complaints against its licensees, under the
Division of Medical Quality (DMQ). The Enforcement Program, housed under
DMQ, has made many improvements over the years to maximize efficiency. This
historical review will highlight major events which led to the current structure of
the MBC’s Enforcement Program with an emphasis on the evolving relationship
between the MBC investigative staff and the HQES prosecutors.

MBC Investigations During the Early Years

From 1876 to 1913, the Board of Medical Examiners (later renamed MBC) spent
most of its energies trying to establish itself as a legal entity with jurisdiction over
the medical profession. Little was done to discipline the physician community
during this time. The MBC’s Enforcement Program was not created until 1913
and initially consisted of one chief counsel and two special agents.

In the decades of the 1920s and 1930s many MBC investigations focused on
fraudulent diploma “mills” which issued medical credentials, diplomas and
licenses for a price. The Enforcement Program staff of four grew to a force of 10
individuals during this period. The state was divided in half with a Northern and
a Southern Department. Little change occurred during the next two decades.

In the 1960s, the MBC Enforcement Program was responsible for investigating
physician licensees as well as certain allied health licensees, as there was a
similarity in the types of violations that were investigated. Common offenses
involved improper use of prescription drugs, intemperance, illegal abortions and
practicing medicine without a license.

Under Governor Ronald Reagan, a proposal was made and approved to centralize
the investigative staff from all the licensing boards into one pool of investigators
who were assigned to the newly created Division of Investigation under the
renamed Department of Consumer Affairs (DCA). This included all the MBC
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investigators. The restructuring would allow better organization and training of
investigators, and the number of field offices could be expanded to certain
geographic parts of the state which were under-served. With this reorganization,
the Governor appointed a new chief over the Division of Investigation.

During this time, investigator caseloads often ranged from 75 to 100 cases, with a
mix of violations. Cases involving physician misconduct could be discussed with
the one medical consultant, who was available to the investigators periodically. In
addition there was difficulty in monitoring the progress of investigations. By
1975, the number of DCA licensees had exceeded one million and the number of
investigators had increased to more than 100. MBC complaints became
backlogged over time and the Board was concerned about inadequate public
protection.

MICRA and AB 1xx - 1975

In 1975, AB 1xx (Keene, 2™ Ex Sess., c.1, Statutes of 1975), known as the
Medical Injury Compensation Reform Act of 1975 (MICRA), was created to
provide relief from high malpractice insurance premiums and also included
provisions for a massive reorganization of MBC. The Board’s name was changed
from the Board of Medical Examiners to the Board of Medical Quality Assurance.
The new name was intended to better reflect the goal of assuring quality medicine
to the citizens of California. Most important, it bolstered the Enforcement
Program by increasing its staff by 54 additional technical, consultant, investigative
and support positions.
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In 1975, biennial physician licensing fees were increased to $175. MBC had
sufficient funds to hire investigators who would again specialize in medical
investigations. By 1976, approximately half of the investigators from the Division
of Investigation were transferred, with their existing caseloads, to MBC, thus
forming a new investigative unit.

In 1977, the Chief of Enforcement position was created. Under the direction of a
supervising investigator, investigators worked with medical consultants who were
now staffed in all field offices. If the evidence revealed a violation of law, the
completed investigation was then transmitted, or “handed off,” to a deputy
attorney general (DAG) in the Department of Justice’s Licensing Section. These
deputies were located in four major metropolitan areas within the state. The
DAGs were not specialized and received assignments involving all licensees
under the DCA. MBC cases were commingled with the cases from the Division
of Investigation and MBC investigations often received the same priority as cases
involving licensed hairdressers, tax preparers and security guards.

The assigned DAGs reviewed the case file to determine if the evidence supported
the filing of administrative action against a physician’s license. Typically, the
investigator and the prosecutor performed their roles separately. The workload
volume was high, discussion of case evidence on individual cases was often
limited and, in some cases, only occurred if the case went forward to hearing.

Reduced Board Investigator Staffing and Increased Workload

In July 1988, MBC had 700 complaints awaiting investigation. The Chief of
Enforcement reported that since the creation of the Enforcement Program in 1977,
all efforts to increase the staff had been denied by the Department of Finance,
with the exception of two new investigator positions assigned to the probation
surveillance program in 1979. He reminded the Board that three program audits,
conducted by the Little Hoover Commission, the Department of Finance and
Arthur Young International, had all recommended increasing the staffing of the
enforcement program. Because the number of MBC investigators was not
increased, annual complaints climbed from 4,265 in 1977 to 6,293 in 1988. In
1977, 2,539 investigations were opened and 2,089 were closed, while in 1988,
2,658 cases were opened with 2,561 closed.
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The investigator staffing situation was further complicated in 1988, when the
Govemor authorized a “golden handshake” retirement option. A significant
number of tenured investigators exercised this option to retire early with enhanced
benefits and reduced the number of MBC investigators to 40. Faced with a
significant number of vacant investigator positions, MBC made a focused effort
to recruit, hire and train investigator replacements. The timing of this effort,
however, was difficult, as all other state investigative agencies were also faced
“with vacant positions. Enforcement Program managers also recognized that
some state agencies offered investigators caseloads of fewer than 10 cases while
MBC investigators averaged 30 cases. Other state agencies were able to offer
investigators significantly higher pay and some Board investigators took these
offers of employment. Recruitment efforts, coupled with background
investigations, also impacted the time span when a selected applicant could
begin employment. It was generally recognized that basic training for a new
MBC investigator required close supervision for a minimum of one year before
the new employee could undertake independent work. The combination of these
factors led MBC to take a different approach to address the staffing problem.

In April 1989, when responding to the Legislature on the issue of creating a toll-
free number for consumers, the Board took the opportunity to inform the
Legislature of its staffing needs to safely protect the public. The Board submitted
a report to the Joint Legislative Budget Committee entitled, “Special Budget
Report: Curing the Backlog.” The report detailed complaint increases over a five-
year period and noted that during this same period, MBC had submitted budget
requests for 30 additional positions to handle the case growth and resulting
backlog. The report recommended 18 permanent new investigator and support
-staff positions-to-accommodate case growth, eight limited-term investigator
positions, and two limited-term Complaint Analyst positions to eliminate the
backlog.

At this same time, the Center for Public Interest Law (CPIL) released its report,
Physician Discipline in California: A Code Blue Emergency. The report reviewed
the MBC Enforcement Program and observed that while more complaints were
received, fewer actions were filed and fewer physicians had been disciplined.
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The CPIL report was critical of the existing structure whereby MBC had no
control over the Licensing Section or the Office of Administrative Hearings, and
expressed concern about the time necessary to complete some disciplinary actions.
The report offered suggestions for change, including the creation of a unit of
prosecutors within the Office of the Attorney General to specialize in medical
disciplinary cases. All of these suggestions required legislation.

In May 1989, the Chief of Enforcement advised the Board of the need for
additional investigators and detailed efforts by the Enforcement Program to
increase MBC investigator’s salaries, to be in parity with other comparable state
investigative agencies. Based on this discussion, MBC agreed to increase its
licensing renewal fees from $175 (1976) to $360 biennially. Later in the year, 18
permanent positions and 10 limited-term positions were added to the enforcement
program and two new district offices were created in areas where most of the
backlogged cases existed.

AB 184 (Speier c. 886, Statutes of 1989) changed the Board’s name to the
Medical Board of California, effective January 1, 1990. At this same time, a toll-
free phone line was installed to make it more accessible to consumers and a
Centralized Complaint and Investigation Control Unit (later referred to as CCU)
was created for more efficient processing of complaints. This new structure
allowed for improved communication with consumers on the status of their
complaints and eliminated the backlog of unprocessed complaints. The
centralized handling of complaints eventually led to redistribution and even
workload assignments to the various district offices and allowed for consistency in
the types of complaints that were formally investigated.

Significance of SB 2375

In 1990, SB 2375 (Presley, c. 1597, Statutes of 1990), also known as the Medical
Judicial Procedure Improvement Act, was passed. This bill changed MBC’s
disciplinary process. It added Government Code § 12529 et seq. creating the
Health Quality Enforcement Section (HQES) within the Department of Justice to
specialize in prosecuting physicians and other health care practitioners. HQES
was required to be “staffed with a sufficient number of experienced and

able employees capable of handling the most complex and varied type of
disciplinary actions against the licensees of the division or board.” (Bus. & Prof.
Code § 12529) HQES was also required to assign attorneys “to work closely with
each major intake and investigatory unit... to assist in the evaluation and
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screening of complaints from receipt through disposition and to assist in
developing uniform standards and procedures for the handling of complaints and
investigations.” (Bus. & Prof. Code §12529.5)

Bus. & Prof. Code § 2319 was added, requiring MBC to establish a goal that an
average of no more than six months would elapse from receipt of a complaint to
the completion of an investigation. Cases involving “complex medical or fraud
issues or complex business or financial arrangements” had a goal of not more than
one year from receipt to completion. A significant part of SB 2375 was devoted
to amending Bus. & Prof. Code § 2229, redirecting the Board’s primary priority
from physician rehabilitation to public protection.

Recognizing the staff recruitment and retention difficulties of MBC, SB 2375
contained language stating, “It is also the intent of the Legislature that the pay
scales for investigators of the Medical Board of California be equivalent to the
pay scales for special investigative agents of the Department of Justice, in order to
attract and retain experienced investigators.” On April 20, 1990, MBC members
voted to support SB 2375 with a specified amendment, which stated in part, “Add
statutory provisions to raise Medical Board of California investigator salaries to
prevent loss of experienced investigators to higher-paying agencies.” The
objective of the amendment was to get legislative intent recorded to say that the
pay scales of the investigators of the Medical Board of California be increased to
within 5% of the pay scales for the special agents of the Department of Justice in
order to stem the loss of experienced investigators to higher paying state agencies,
and to attract new investigators. This amendment was not incorporated, but the
intent language stayed in the bill.
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Efforts to Increase MBC Investigators’ Salaries

Consistent with the intent language, in June 1990, the MBC took more action to
increase investigators’ salaries and provided detailed documentation to DCA
outlining investigator vacancies and transfers. Analysis reflected that the duties
and level of responsibility of the DCA Special Investigator series were
comparable to the DOJ Attorney General investigator, who conducted Medi-Cal
fraud investigations. However, in January 1991, DCA proposed that the salary
level for the new DCA investigator classification series be aligned to the
Department of Corporations investigator series. Three months later, the State
Personnel Board established a new series for Investigator, DCA with a salary
consistent with the Department of Corporations Investigator series. This
represented a 10% salary increase, although MBC investigator salaries were still
not aligned with the DOJ Special Agent series.

Response to SB 2375

In early 1991, all backlogged cases were assigned to MBC investigators. The
MBC renewed its efforts to increase investigator staffing and received the support
of both the Department of Finance and the State and Consumer Services Agency.
Fourteen additional investigator positions and 10 support staff positions were
requested. These positions were added to the new district offices and reduced
caseloads from the 27-30 level, to the 20-23 level.

During this same year, the Office of the Attorney General implemented the
provisions of Government Code §12529 and created the specialized HQES to
handle disciplinary actions against physicians. Initially, the 22 deputies assigned
to HQES set a goal of filing accusations within 60 days of receipt of a referred
case. However, HQES was initially understaffed and cases became backlogged in
its office.

In April 1991, an Auditor General report found that the MBC would be unable to
complete investigations in a six-month period, noting that an average
investigation took 14 months. This was attributed to an unusually high vacancy
rate in MBC investigator positions and excessive caseloads. The report also found
that HQES was taking approximately six months to file an accusation in a fully
investigated case.
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In the Fall of 1991, the MBC raised its licensing renewal fees to $400 biennially,
and agreed to consider another fee increase to finance additional HQES staff.

In 1992, HQES experienced significant delays in filing accusations (486 days).
There appeared to be a miscalculation on the number of hours it would require a
DAG to review a case, draft pleadings, litigate and follow up on a case. The
discussion resulted in an agreement by MBC to fund 27 additional DAG positions
and four paralegal positions. To fund these DAG positions as well as more time _

for administrative law judges, the Board increased its biennial licensing renewal
fee to $500.

SB 916

In 1993, SB 916 (Presley, c. 1267, Statutes of 1993) was passed and again revised
the MBC’s Enforcement Program. It included a number of provisions and
authorized the MBC to increase its biennial licensing renewal fee from $500 to

$600.

Investigator staffing problems were exacerbated in 1994 when DPA established a
$200 recruitment and retention pay differential for Los Angeles County for
incumbents in the Special Investigator and Senior Special classifications for the
Department of Motor Vehicles and Employment Development Department. In
1995, the Department of Health Services was added. This same year, DCA
submitted a request to DPA for investigator recruitment and differential pay;
however, it was denied in 1996.

IJn-March 1995; the Auditor General report, required by SB 916, noted that HQES
deputies were assigned caseloads of 30. A backlog of unfiled cases was growing
and HQES had requested funding to hire additional attorneys.

During this time, the MBC’s Chief of Enforcement reported a 23% increase in
complaint volume the prior two years, with no corresponding increase in staff.
Investigator caseloads were growing, and there was a 10% vacancy rate in
investigator positions because trained MBC investigators were leaving for other
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agencies with higher pay and lower workload of lesser complexity. The Chief of
Enforcement urged a fee increase to finance investigator positions and attorney
positions, but this was denied. In 1996, when the complaint volume further
increased and the time for completed investigations increased, the Board voted to
seek legislation to increase the biennial licensing renewal fees. At this time, the
Board’s new executive director sought other fiscal efficiencies in the program and
avoided the need for increased fees.

Creation of the “DIDO"” Program

In 1997, the “Deputy In the District Office” or “DIDO” program was
implemented. This program required a DAG to work in the MBC Central
Complaint Unit and in the 12 offices one or more days a week to provide legal
assistance and guidance throughout the “lifetime” of a complaint. Conceptually,
the DAG would interact with board investigators, and give legal advice on a
variety of matters. In CCU, the part-time DAG was primarily involved in the
review of complaints and was asked to provide an opinion if a formal
investigation was necessary. In the offices, the DAG assisted with active
investigations (e.g., subpoena enforcement to help investigators obtain requested
medical records; reviewing medical expert opinions to determine if the medical
issues were sufficiently described; and reviewing all active cases before they were
formally referred to HQES for prosecution).

HQES hoped the accusation filing time would drop from 134 days (in 1996) to 90
days as a result of the earlier involvement by an attorney in the investigative
design and in the records procurement process. HQES met its goal of filing
accusations in a more timely manner. However, the limited interaction allowed by
the DIDO program was not always sufficient to match the time and complexity of
the MBC investigations. The DAGs assigned to the DIDO Program also had
other duties and responsibilities that sometimes prevented them from dedicating
all their time to active MBC investigations. The DAGs were assigned active
prosecution caseloads, which required them to review the case evidence, prepare
legal correspondence, interact with defense counsel, prepare witnesses for
testimony, draft subpoenas, prepare for settlement conferences and litigate cases.
They were also required to present all cases through the appeals process before the
Board, Superior Courts, Courts of Appeal, and Supreme Court. While balancing
their trial calendar, DAGs would also provide legal ass<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>