MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: October 14, 2019

ATTENTION: Members, Medical Board of California

SUBJECT: Proposed Changes to Regulations Regarding Citable
Offenses

FROM: Kerrie Webb, Senior Staff Counsel

REQUESTED ACTION:

After review and consideration of the proposed amendments to the attached regulations
relating to citable offenses, make a motion to direct staff to proceed with the following:

1) Prepare the necessary regulatory documents to submit to the Department of
Consumer Affairs (DCA) and the Business, Consumer Services and Housing Agency
(Agency);

2) Upon DCA and Agency approval, submit the documents to the Office of Administrative
Law (OAL) to notice the proposed regulatory language to amend Title 16 of the
California Code of Regulations (CCR) section 1364.10 and repeal section 1364.11;
and

3) Authorize staff to make non-substantive changes to the language and respond to non-
substantive comments during the rulemaking process without returning to the Board.

BACKGROUND

Business and Professions Code (BPC) section 125.9 authorizes the Board to establish a
system by regulation for the issuance of a citation to the Board’s licensees, which may
contain an order of abatement or fine.

A citation, with or without a fine and/or order of abatement, is used to address technical or
minor violations of the law, and is not considered disciplinary action. The Board’s authority to
issue a citation furthers public protection, as it allows the Board to take action upon
completion of an investigation for non-egregious violations that do not rise to the level
warranting discipline, but do raise issues that should be brought to the licensee’s attention for
correction.

Existing law under 16 CCR section 1364.10 provides, among other things, that a Board
official is authorized to determine when and against whom a citation will be issued, and to
issue citations containing orders of abatement and fines for violations by licensees of the
statutes and regulations referred to in 16 CCR section 1364.11.

Existing law under 16 CCR section 1364.11 provides, among other things, that a Board
official may issue a citation for a violation of the statutes and regulations specified in that
section. The list of statutes and regulations is long, cumbersome, and is routinely out of date
due to statutory and regulatory changes. Additionally, this section caps the fine at $2,500, but
permits a fine of up to $5,000 if the licensee has received two or more prior citations for the
same or similar violations, or the citation involves multiple violations that show a willful
disregard for the law. Under BPC section 125.9(b)(3), however, after considering certain
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factors, the Board is permitted to issue fines of up to $5,000 for each violation, including for
the first violation.

Consequently, to further public protection and streamline the Board’s citation regulations,
Board staff recommends amending 16 CCR section 1364.10 to permit the Board official to
issue citations, including those containing orders of abatement and/or fines, to any licensee
for a violation of any statute or regulation which would be grounds for discipline by the Board.
With this change, the need for the list of statutes and regulations subject to citation under 16
CCR section 1364.11(a) is eliminated.

This proposed change is consistent with the citation authority of several other health care
boards in California. For instance, the Board of Registered Nursing’s authority under 16 CCR
section 1435(a) states the following: “The Executive Officer of the board or his/her designee,
in lieu of filing an accusation against any licensee, may issue a citation which may contain an
administrative fine and/or order of abatement against that licensee for any violation of law
which would be grounds for discipline or of any regulation adopted by the board pursuant
thereto.” Similarly, the Dental Board of California’s authority under 16 CCR section 1023
states the following: “The executive officer of the board may issue a citation to any person
who holds a permit or certificate from the board for a violation of any provision or other law
enforced by the board.” Further, the Board of Pharmacy’s authority under 16 CCR section
1775 indicates that the executive director or his/her designee may issue a citation for a
violation of the Pharmacy Law, a violation of any regulation adopted by the board, a violation
of the Confidentiality of Medical Information Act, defaulting on a United States Department of
Health and Human Services education loan, or a violation of other statutes or regulations for
which the board may issue a citation. These other boards do not list every citable offense in
regulation, and Board staff recommends aligning the Board’s citation regulations accordingly.

Additionally, in order to streamline the citation regulations and improve clarity, Board staff
recommends moving the remaining provisions under 16 CCR section 1364.11, to section
1364.10, and repealing section 1364.11 in its entirety.

Further, Board staff recommends amending the provisions relating to fine assessment to
indicate that the amount shall not exceed the amount specified in BPC section 125.9(b)(3).
This change will update the Board’s authority to assess fines to the full extent authorized
under this section.

STAFF RECOMMENDATION:

Staff recommends the Board grant authorization to proceed with preparing the necessary
rulemaking documents to submit to DCA and Agency for approval, prior to sending the
documents to OAL to notice the proposed amendments. Staff further recommends the Board
authorize staff to make non-substantive changes to the language and respond to non-
substantive comments during the rulemaking process without returning to the Board.



MEDICAL BOARD OF CALIFORNIA
CITABLE OFFENSES
Proposed Text

Underlined: Indicates proposed additions to the existing regulation.
Strikeout: Indicates proposed deletions to the existing regulation

Amend Section 1364.10 in Article 6 of Chapter 2, Division 13, of Title 16 of the
California Code of Regulations to read as follows:

§ 1364.10. Citations and Fines.

(a) For purposes of this article, “board official” shall mean the executive director of the board
or his-er-her their designee.

(b) A board official is authorized to determine when and against whom a citation will be
issued and to issue citations, and citations containing orders of abatement and/or fines, to
any person who holds a certificate, registration, or permit (license) from the board for violation
of any statute or regulation which would be grounds for discipline by the board. -fervielations

Each citation shall be in writing and shall describe with particularity the nature and facts of the
violation, including a reference to the each statute or regulations alleged to have been
violated. The citation shall be served upon the individual personally or by certified mail.

(d) In their discretion, a board official may issue a citation to a licensee for a violation of a
term or condition contained in the decision placing that licensee on probation.

(e) The amount of any fine to be levied by a board official shall not exceed the amount
specified in subdivision (b)(3) of Section 125.9 of the code, and when determining the amount
of the fine to be assessed, the board official shall consider the factors listed in that
subdivision.

(f) In their discretion, a board official may issue a citation with an order of abatement without
levying a fine for the first violation.

(9) The sanction authorized under this section shall be separate from and in addition to any
other administrative, civil, or criminal remedies.

Note: Authority cited: Sections 125.9, 148 and 2018, Business and Professions Code.
Reference: Sections 125.9 and 148, Business and Professions Code.



Repeal Section 1364.11 in Article 6 of Chapter 2, Division 13, of Title 16 of the
California Code of Regulations to read as follows:
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