Agenda Item 11B.1

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: November 10, 2022

ATTENTION: Members, Medical Board of California

SUBJECT: Proposed Changes to Regulations Regarding Citable
Offenses

FROM: Kerrie Webb, Attorney Il

REQUESTED ACTION:

After review and consideration of the proposed amendments to the attached regulations
relating to citable offenses, make a motion to direct staff to proceed with the following:

1) Approve the text;

2) Direct staff to Prepare the necessary regulatory documents to submit to the
Department of Consumer Affairs (DCA) and the Business, Consumer Services and
Housing Agency (Agency);

3) Upon DCA and Agency approval, submit the documents to the Office of Administrative
Law (OAL) to notice the proposed regulatory language to: Amend sections 1364.10
and 1364.11 of Division 13, of Title 16 of the California Code of Regulations; and

4) If no substantive adverse comments are received during the 45-day comment period,
authorize staff to finalize the rulemaking file and submit it to DCA and Agency, and
upon approval, to the Office of Administrative Law, and to make any technical or non-
substantive changes without returning to the Board.

BACKGROUND

Business and Professions Code (BPC) section 125.9 authorizes the Board to establish a
system by regulation for the issuance of a citation to the Board’s licensees, which may
contain an order of abatement or fine.

A citation, with or without a fine and/or order of abatement, is used to address technical or
minor violations of the law, and is not considered disciplinary action. The Board’s authority to
issue a citation furthers public protection, as it allows the Board to take action upon
completion of an investigation for non-egregious violations that do not rise to the level
warranting discipline, but do raise issues that should be brought to the licensee’s attention for
correction.

Existing law under 16 CCR section 1364.10 provides, among other things, that a Board
official is authorized to determine when and against whom a citation will be issued, and to
issue citations containing orders of abatement and fines for violations by licensees of the
statutes and regulations referred to in 16 CCR section 1364.11.

Existing law under 16 CCR section 1364.11 provides, among other things, that a Board
official may issue a citation for a violation of the statutes and regulations specified in that
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section. The list of statutes and regulations is long, cumbersome, and is routinely out of date
due to statutory and regulatory changes. Additionally, this section caps the fine at $2,500, but
permits a fine of up to $5,000 if the licensee has received two or more prior citations for the
same or similar violations, or the citation involves multiple violations that show a willful
disregard for the law. Under BPC section 125.9(b)(3), however, after considering certain
factors, the Board is permitted to issue fines of up to $5,000 for each violation, including for
the first violation.

Among other changes, Board staff initially explored eliminating the list of citable offenses by
indicating that the Board official could issue citations, including those containing orders of
abatement and/or fines, to any licensee for a violation of any statute or regulation which
would be grounds for discipline by the Board. However, through further review, Board staff
determined that eliminating the entire list could result in the Board’s authority to issue the
citation being challenged in some circumstances. Consequently, Board staff recommends
maintaining a streamlined list of citable offenses and adding additional language to include
relevant practice acts, and any other statute or regulation upon which the Board may base a
disciplinary action. The proposed amended language is attached for your review.

Further, Board staff recommends amending the provisions relating to fine assessment to
indicate that the amount shall not exceed the amount specified in BPC section 125.9(b)(3).
This change will update the Board’s authority to assess fines to the full extent authorized
under this section.

STAFF RECOMMENDATION:

Make and approve the motion indicated above under Requested Action in support of the
proposed rulemaking language to amend the citation and fine regulations.
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DEPARTMENT OF CONSUMER AFFAIRS
TITLE 16. MEDICAL BOARD OF CALIFORNIA

PROPOSED REGULATORY LANGUAGE

Citable Offenses

Underlined: Indicates proposed additions to the existing regulation.
Strikeeut: Indicates proposed deletions to the existing regulation

Amend Section 1364.10 in Article 6 of Chapter 2, Division 13, of Title 16 of the
California Code of Regulations to read as follows:

§ 1364.10. Citations and Fines.

(a) For purposes of this article, “bBoard official” shall mean the executive director of the
bBoard or his-er-her their designee.

(b) A bBoard official is authorized to determine when and against whom a citation will be
issued and to issue citations, which may containing orders of abatement and/or fines, to
any person who holds a certlflcate remstratlon or permlt from the Board (Ilcensee) for
violation

teehnefeg+sf—teehme|an—eptra+nee of the statutes and regulatlons referred toin Sectlon
1364.11.

(c) A citation shall be issued whenever any fine is levied or any order of abatement is
issued. Each citation shall be in writing and shall describe with particularity the nature
and facts of the violation, including a reference to the-each statute or regulations alleged
to have been violated. The citation shall be served upon the individual personally or by
certified mail.

Note: Authority cited: Sections 125.9, 148 and 2018, Business and Professions Code.
Reference: Sections 125.9 and 148, Business and Professions Code.

Amend Section 1364.11 in Article 6 of Chapter 2, Division 13, of Title 16 of the
California Code of Regulations to read as follows:

§ 1364 1. Cltable Offenses

(a) In his-er-hertheir discretion, a bBoard official may issue a citation under Section
1364.10 for a violation of the provisions listed in this section.
(1) Business and Professions Code Section 119
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(2) Business and Professions Code Section 125

(3) Business and Professions Code Section 125.6
(4) Business and Professions Code Section 475(a)(1)
(5) Business and Professions Code Section 496

(6) Business and Professions Code Section 650

(7) Business and Professions Code Section 650.1
(8) Business and Professions Code Section 654

(9) Business and Professions Code Section 654.1
(10) Business and Professions Code Section 654.2
(11) Business and Professions Code Section 655.5
(12) Business and Professions Code Section 702
(13) Business and Professions Code Section 730
(14) Business and Professions Code Section 732
(15) Business and Professions Code Section 802(a)
(16) Business and Professions Code Section 802.1
(17) Business and Professions Code Section 810

(18) Business and Professions Code Section 2021
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(6318
(6419
(6520
(6621
(6+22
(6823
(6924
(025
(#1426
(227
(+328
(#429
(530
(#631
(32
(833
(934
(8035
(8436
(8237
(8338
(8439
(8540
(8641
(8+42
(8843

Business and Professions Code Section 3516
Business and Professions Code Section 3575
Business and Professions Code Section 3576
Business and Professions Code Section 4080
Business and Professions Code Section 4081(a)
Business and Professions Code Section 4172
Business and Professions Code Section 17500
Civil Code Section 56.10

Health and Safety Code Section 1248.15

Health and Safety Code Section 11165.1(a)(1)(A)(i)
Health and Safety Code Section 102795

Health and Safety Code Section 102800

Health and Safety Code Section 103785

Health and Safety Code Section 109275

Health and Safety Code Section 109277

Health and Safety Code Section 109278

Health and Safety Code Section 109282

Health and Safety Code Section 120250

Health and Safety Code Section 120370(a)

Health and Safety Code Section 121362

Health and Safety Code Section 121363

Health and Safety Code Section 123110(a),(b)
Health and Safety Code Section 123148

Penal Code Section 11166

Title 16 California Code of Regulations Section 1338(c)
Title 16 California Code of Regulations Section 1355.4
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(8944) Title 16 California Code of Regulations Section 1399.545

(90645) Title 17 California Code of Regulations Section 2500

(46) any provision of Fthe Medical Practice Act (Business and Professions Code section
2000, et seq.)

(47) any provision of Fthe Licensed Midwifery Practice Act of 1993 (Business and
Professions Code section 2505, et seq.)

(48) any requlation adopted by the Board under Division 13, Title 16 of the California
Code of Reqgulations.

(49) Any other statute or regulation upon which the Board may base a disciplinary
action.

(b) In his-er-hertheir discretion, a bBoard official may issue a citation under Section
1364.10 to a licensee for a violation of a term or condition contained in the decision
placing that licensee on probation.

(c) The amount of any fine to be levied by a Board official shall not exceed the amount
specified in Section 125.9(b)(3) of the Code, Section 2244 of the Code, or Section
56.36(c) of the Civil Code, as applicable. When determining the amount of the fine to be
assessed, the Board official shall consider the factors listed in Section 125.9(b)(3) of the
Code or Section 56.36(d) of the Civil Code, as applicable.

Lo

(d) In his-er-hertheir discretion, a bBoard official may issue a citation with an order of
abatement without levying a fine for the first violation of any provision set forth above.
(e) The sanction authorized under this section shall be separate from and in addition to
any other administrative, civil, or criminal remedies.

Note: Authority cited: Sections 125.9, 148 and 2018, Business and Professions Code;
Section 56.36, Civil Code. Reference: Sections 125.9, 148, 2227, 2228, 2229 and 2234,
Business and Professions Code; Section 56.36, Civil Code.
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