Agenda Item 9

MEDICAL BOARD STAFF REPORT

DATE REPORT ISSUED: August 5, 2025
ATTENTION: Members, Medical Board of California
SUBJECT: Fees for Petitions for Penalty Relief - Discussion and

Possible Action on Proposed Rulemaking and Proposed
Responses to Public Comments Received During the 15-
Day Comment Period on Modified Regulatory Text to Add
16 CCR section 1352.3 (Fees for Petitions for Penalty
Relief) and to Amend 16 CCR section 1359 (Petitions for
Reinstatement or Modification of Probation)

FROM: Kerrie Webb, Attorney Il

REQUESTED ACTION:

1. Consider and approve the proposed responses to written comments received on the
modified text for the proposed rulemaking on Fees for Petitions for Penalty Relief to
add Title 16 California Code of Regulations (CCR) section 1352.3 (Fees for Petitions
for Penalty Relief) and to amend 16 CCR section 1359 (Petitions for Reinstatement or
Modification of Probation)

2. Consider the second modified text for 16 CCR section 1352.3 and 1359 and entertain
a motion to approve the second modified text as well as to direct staff to take all steps
necessary to complete the rulemaking process. This includes preparing the second
modified text for an additional 15-day comment period, which incorporates
amendments discussed at this meeting. If after the 15-day public comment period, the
Board does not receive any comments providing objections or adverse
recommendations specifically directed at the changes noticed in the second modified
text or to the procedures followed by the Board in proposing or adopting the action,
then the Board authorizes the Executive Director to make any non-substantive
changes to the proposed regulations and the rulemaking file and adopt the proposed
regulations as described in the second modified text notice.

BACKGROUND

Pursuant to Business and Professions Code (BPC) section 2307, a disciplined licensee may
petition the Board to seek reinstatement of a revoked or surrendered license or to have their
probation modified or terminated early.

The process to evaluate and consider each petition currently involves unreimbursed Board,

Attorney General’s Office (AGO), and Office of Administrative Hearings (OAH) staff time and
results in substantial costs to the Board.
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Between Fiscal Years 2021 and 2023, the litigation and hearing expenses alone cost the
Board more than $1.8 million. Significantly, those individuals who filed petitions for penalty
relief with the Board have historically not had to bear any of these costs.

At the Board’s request during its last sunset review, Senate Bill (SB) 815 (Roth, Chapter 294,
Statutes of 2023) added Business and Professions Code section 2307.5 to the Medical
Practice Act, giving the Board the authority to establish a fee for petitions for penalty relief,
which shall not exceed the Board’s reasonable costs to process and adjudicate a petition
submitted pursuant to Section 2307.

The Board determined that the following average costs apply:

Average cost for Board staff time to process a petition for modification or early
termination of probation: $1,949.

Average cost for Board staff time to process a petition for reinstatement following a
revocation or a stipulated surrender to settle a disciplinary action: $3,738.

Total average cost for a petition for penalty relief to go to hearing: $19,043 (AGO costs
of $12,780 + OAH costs of $6,263).

At its May 23-24, 2024 Board meeting, the Board considered and approved proposed text to
add 16 CCR section 1352.3 (Fees for Petitions for Penalty Relief) to set the fees to cover the
costs of processing, litigating, and hearing petitions for penalty relief, as well as to amend 16
CCR section 1359 (Petitions for Reinstatement or Modification of Probation) to reference the
required fee and update the process for petitions for penalty relief.

Pursuant to the Administrative Procedure Act, Board staff noticed the proposed text on
November 15, 2024 for the 45-day public comment period, and extended the comment period
to January 6, 2025. The Board did not receive a timely request for a hearing but did receive
nine (9) written comments. The Board approved staff's proposed responses to the comments
and also approved modified text to be noticed for a 15-day comment period. A copy of the
modified text is included as Attachment 1.

Board staff noticed the modified text on March 12, 2025 for the 15-day public comment
period. Comments were accepted through April 1, 2025. The Board received two (2) letters
during the 15-day comment period. A summary of the written comments along with the
proposed responses, are provided for your review and consideration below. Further, please
see Attachment 2 for the actual written comments. In addition to proposed changes to the
text recommended in response to public comment, Board staff is suggesting additional
clarifying changes as indicated in the Second Modified Proposed Text included as
Attachment 3.
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Summary of Public Comments Received During the 15-Day Comment Period and
Proposed Responses Regarding the Proposed Modified Regulatory Text to Adopt
Section 1352.3 and Amend Section 1359 of Title 16 of The California Code of
Regulations.

Written Comment from Stephanie Lin, Associate Supervising Attorney, and Justin
Small, Staff Attorney, with Neighborhood Legal Services of Los Angeles County
(NLSLA), dated March 28, 2025

Comment 1: NLSLA commented that they welcomed the modified text of the proposed
regulations, and in particular they welcomed the reduction of the proposed initial fees for
processing petitions for modification or termination of probation and petitions for
reinstatement. They indicated that they wished to provide further comment on the proposed
modifications to sections 1352.3(e) and 1359(c) and request clarification on what evidence
would be relevant in considering a petitioner’s ability to pay the remaining fees. As an
example, they commented that the Advisory Committee comments on California Rule of
Court 4.335 (which governs ability to pay determinations for infraction-level offenses) offers
the following:

“In determining the defendant's ability to pay, the court should take into account factors
including: (1) receipt of public benefits under Supplemental Security Income (SSI),
State Supplementary Payment (SSP), California Work Opportunity and Responsibility
to Kids (CalWORKS), Federal Tribal Temporary Assistance for Needy Families (Tribal
TANF), Supplemental Nutrition Assistance Program, California Food Assistance
Program, County Relief, General Relief (GR), General Assistance (GA), Cash
Assistance Program for Aged, Blind, and Disabled Legal Immigrants (CAPI), In Home
Supportive Services (IHSS), or Medi-Cal; and (2) a monthly income of 125 percent or
less of the current poverty guidelines, updated periodically in the Federal Register by
the U.S. Department of Health and Human Services under 42 U.S.C. § 9902(2).”

As another example, NLSLA stated that Government Code section 68632 provides that court
fee waivers shall be granted to those receiving certain government benefits and to anyone
whose income is 200% or less of the federal poverty line.

NLSLA commented that they do not believe the regulations should limit the ways inability to
pay can be shown, but they believe that it would be helpful to the petitioners, the Board, and
administrative law judges to have guidance on the meaning of “inability to pay.”

Response to Comment 1: Board staff have reviewed this comment and do not recommend
making the changes to the modified text requested by NLSLA. The proposed text indicates
under section 1352.3(e) that the ALJ and Board shall consider evidence of the petitioner’s ability
to pay the remaining fee, with or without entering into a payment plan with the Board, as well as
the reasonableness of the fee. The proposed text offers a broad opportunity for the petitioner to
demonstrate financial hardship in paying further fees relating to their petition for penalty relief,
and the petitioner is in the best position to determine what evidence to provide to the ALJ and
Board regarding their ability to pay the fee.
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Written Comment from Lucas Evensen, Associate Director, Strategic Engagement,
California Medical Association (CMA), dated April 1, 2025

Comment 2: CMA commented that they appreciated the Board’s efforts to address some of
their comments made on the originally proposed text. They indicated that they are still
concerned that the potential fee would still impose a severe burden and make seeking
penalty relief cost prohibitive for some individuals. CMA made the following specific
suggestions to the modified text:

1. Clarification of the Applicability of the $22,000 Cap (§ 1352.3(d))

CMA suggests modifying section 1352.3(d) to make it clear that the $22,000
maximum fee applies to Board decisions after non-adoption:

(d) The remaining fee required to cover the reasonable costs to process and
adjudicate a petition for penalty relief shall be proposed by an administrative
law judge (ALJ) from the Office of Administrative Hearings (OAH) and
approved by the Board. The maximum fee that may be proposed by the ALJ
and approved by the Board, or that may be otherwise determined or
ordered pursuant to this section, is $22,000, less the initial fee already
paid. The Board may remand the matter back to an ALJ for a finding on the
fee where the proposed decision fails to make a finding on the fee. The Board
may approve, reduce, or eliminate the remaining fee award. The Board may
increase the fee award, up to the maximum fee described in this
subdivision, based on the evidence, but only in a decision after non-adoption
of the ALJ’s proposed decision.

Response to Comment 2.1: Board staff have reviewed this comment and
recommend modifying the text to address CMA’s requests as follows:

(d) The remaining fee required to cover the reasonable costs to process and
adjudicate a petition for penalty relief shall be proposed by an administrative
law judge (ALJ) from the Office of Administrative Hearings (OAH) and
approved by the Board. The maximum fee that may be proposed by the ALJ
and approved by the Board, or that may be otherwise determined or
ordered pursuant to this section, is $22,000, less the initial fee already
paid. The Board may remand the matter back to an ALJ for a finding on the
fee where the proposed decision fails to make a finding on the fee. The Board
may approve, reduce, or eliminate the remaining fee award. The Board may
increase the fee award, up to $22,000, less the initial fee already paid,
based on the evidence, but only in a decision after non-adoption of the ALJ’s
proposed decision.

2. Clarification of Flexibility to Reduce or Eliminate Fee Based on Ability to Pay
(§ 1352.3(e))

CMA recommends clarifying that the factors described in section 1352.3(e) are
considered for the purpose of determining the appropriate fee pursuant to section

4
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1352.3(d), and recommends specifying that a petitioner’s existing cost recovery
obligations shall be taken into account when determining their ability to pay:

(e) When determining the remaining fee, a certified copy of the actual costs,
or a good faith estimate of costs where actual costs are not available, signed
by the designee for the Office of the Attorney General (OAG) and OAH for
their agency’s respective services shall be prima facie evidence of a
reasonable fee to impose to pay for processing and adjudicating the petition
for penalty relief. It shall include the AGO and OAH costs for reviewing,
preparing for, and participating in the hearing on the petition for penalty relief.
The fee shall not include the ALJ or OAH cost for preparing and transmitting
the proposed decision to the Board after the hearing. When determining the
amount of the remaining fee pursuant to subdivision (d), Fhe the ALJ and
Board shall consider evidence of the petitioner’s ability to pay the remaining
fee, with or without entering into a payment plan with the Board, as well as the
reasonableness of the fee. In considering a petitioner’s ability to pay, the
ALJ and Board shall also take into account any outstanding cost
recovery obligations of the petitioner. The ALJ and Board may reduce or
waive the remaining fee where financial hardship is demonstrated.
Granting or denying a petition for penalty relief shall not be the sole basis for
reducing or denying the fee.

Response to Comment 2.2: Board staff have reviewed this comment and
recommend making some of the changes to the modified text requested by CMA,
as follows, in addition to other minor clarifying changes:

(e) When determining the remaining fee, a certified copy of the actual costs, or
a good faith estimate of costs where actual costs are not available, signed by
the designee for the Office of the Attorney General (OAG) and OAH for their
agency'’s respective services shall be prima facie evidence of a reasonable fee
to impose to pay-cover the costs of for processing and adjudicating the
petition for penalty relief. It shall include the AGO and OAH costs for reviewing,
preparing for, and participating in the hearing on the petition for penalty relief.
The fee to be paid by the petitioner shall not include the ALJ or OAH cost for
preparing and transmitting the proposed decision to the Board after the hearing.
When determining the amount of the remaining fee pursuant to
subdivision (d), The the ALJ and Board shall consider evidence of the
petitioner’s ability to pay the remaining fee, with or without entering into a
payment plan with the Board, as well as the reasonableness of the fee. The
ALJ and Board may reduce or waive the remaining fee where financial
hardship is demonstrated. Granting or denying a petition for penalty relief
shall not be the sole basis for reducing or denying waiving the fee.

Board staff do not recommend specifying outstanding cost recovery as a ground for
a reduction or waiver of the fee. The proposed text offers a broad opportunity for the
petitioner to demonstrate financial hardship in paying further fees relating to their
petition for penalty relief, and the petitioner is in the best position to determine what
evidence to provide to the ALJ and Board regarding their ability to pay the fee.

5
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3. Petitioner’s Ability to Challenge Remaining Fee (§§ 1359(c)(3), 1352.3(e))

CMA commented that they support informing petitioners of the ability to provide
evidence that could result in a reduced or waived fee, and suggested clarifying
language to sections 1352.3(e) and 1359(c), as follows:

§ 1359(c) [...] (3) atthe-hearing-on-thepetition; the petitioner may submit,

at the hearing on the petition, evidence regarding their ability to pay the
remaining fee, or may challenge the reasenableness-amount of the
remaining fee being requested, proposed, or determined, based on the
reasonableness of the amount or ability to pay; and (4) [...].

§ 1352.3(e) [...] Granting or denying a petition for penalty relief shall not be
the sole basis for reducing or denying the fee. A petitioner may challenge
the amount of the fee amount proposed by the ALJ or otherwise
determined by the Board, based on the reasonableness of the amount
or the petitioner’s ability to pay.

Response to Comment 2.3: Board staff have reviewed this comment and
recommend making some of the changes to the modified text requested by CMA,
as follows:

§ 1359(c) [...] (3) atthe-hearing-on-thepetition; the petitioner may submit

evidence at the hearing on the petition regarding their ability to pay the
remaining fee or may challenge the reasenableness-amount of the
remaining fee being requested, proposed, or determined, based on the
reasonableness of the amount; and (4) [...].

Board staff recommend not including language that the petitioner may challenge
the remaining fee based on their ability to pay, because this section indicates that
they may submit evidence regarding their ability to pay and section 1352.3(e)
includes proposed modified text stating that, “The ALJ and Board may reduce or
waive the remaining fee where financial hardship is demonstrated.”

4. Disclosure of Availability of Payment Plans to Petitioners (§ 1359(c))

CMA recommends disclosing the availability of payment plans to petitioners by
adding the language indicated below to section 1359(c):

(c)[...]; and (4) the petitioner may be ordered to pay the remaining fee
regardless of whether their petition is granted or denied; and (5) payment
plans are available upon the petitioner’s request. Additionally, the Board
shall include a copy of Section [1352.3] with the notice.

Response to Comment 2.4: Board staff have reviewed this comment and
recommend making the following changes to the modified text to accommodate
CMA'’s request:

6
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(c) [...];.and (5) if petitioner is ordered to pay all or a portion of the
remaining fee, petitioner may request a payment plan. Additionally,
the Board shall include a copy of Section 1352.3 with the notice.

5. Conforming Revisions to the Board’s Petition for Penalty Relief Form (DG-
39C) and Form Instructions (DG-39A) (§ 1359(a))

CMA commented that the current language of existing section 1359 states that a
petition for modification or termination of probation or for reinstatement of a
certificate “shall be filed on a form provided by” the Board. (16 CCR § 1359(a).)
Similar language remains in the Board’s proposed amendments to section 1359(a).

CMA stated that requiring use of a prescriptive form constitutes a “rule, regulation,
order, or standard of general application” that must be adopted in accordance with
the Administrative Procedure Act. CMA commented that to the extent use of the
form (DG-39C) is required to initiate a petition for penalty relief, the Board should
modify and adopt the form as part of this rulemaking action and incorporate the
form by reference in regulation. CMA further indicated that if use of the form is not
mandatory or exempted from the APA pursuant to another statute, they request
that the Board share any proposed revisions for stakeholder input as soon as
possible to ensure that a revised form is available by the effective date of these
proposed regulations, if approved.

Response to Comment 2.5: Board staff have reviewed this comment and
recommend incorporating the form by reference. The suggested text and
referenced form (PPR-1 New (08/2025)) are included in the proposed Second
Modified Text for the Board’s consideration.

STAFF RECOMMENDATION:

Make and approve the motion indicated above under Requested Action.

ATTACHMENTS

Attachment 1: Fees for Petitions for Penalty Relief — Noticed Modified Text

Attachment 2: Copies of the written comments received during the 15-day comment period
regarding the proposed rulemaking on Fees for Petitions for Penalty Relief

Attachment 3: Proposed Second Modified Text and Form Incorporated by Reference
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DEPARTMENT OF CONSUMER AFFAIRS
TITLE 16. PROFESSIONAL AND VOCATIONAL REGULATIONS

DIVISION 13.
MEDICAL BOARD OF CALIFORNIA

MODIFIED TEXT
Fees for Petitions for Penalty Relief

Proposed changes to the current regulation language are shown by strikethrough for
deleted language and underline for added language.

Modified changes to the proposed regulation language are shown by deuble
strikethrough for deleted language and double underline for added language.

Adopt Section 1352.3 in Article 15 of Chapter 1 of Division 13, of Title 16 of the
California Code of Regulations and Amend Section 1359 of Article 3 of Chapter 2
of Division 13 to read as follows:

§ 1352.3. Fees for Petitions for Penalty Relief.

(a) “Petitions for penalty relief” include petitions for modification or termination of
probation and petitions for reinstatement of a revoked certificate or a certificate
surrendered Qursuant toa stlgulatlon to settle a dISCIQ|InaI’¥ actlon —Fhefeorequiredto

(b) The initial fee regwred to QI‘OCGSS a Qetltlon for modlflcatlon or termlnatlon of

probatlon

(c) The initial fee required to process a petition for reinstatement of a revoked certificate

or a certificate surrendered pursuant to a stipulation to settle a disciplinary action is

$2,962.3-738-

(d) The remaining fee required to cover the reasonable costs to process and adjudicate
a petition for penalty relief shall be proposed by an administrative law judge (ALJ) from
the Office of Administrative Hearings (OAH) and approved by the Board. The maximum
fee that may be proposed by the ALJ and approved by the Board is $22,000, less the
initial fee already paid. The Board may remand the matter back to an ALJ for a finding
on the fee where the proposed decision fails to make a finding on the fee. The Board

may approve, reduce, or eliminate the remaining fee award. The Board may increase
the fee award based on the evidence, but only in a decision after non-adoption of the

Medical Board of California Modified Proposed Text Page 1 of 3
16 CCR sections 1359 & 1352.3 Fees for Petitions for Penalty Relief January 31, 2025
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e) When determining the remaining fee, a certified copy of the actual costs, or a good

faith estimate of costs where actual costs are not available, signed by the designee for
the Office of the Attorney General (OAG) and OAH for their agency’s respective
services shall be prima facie evidence of a reasonable fee to impose to pay for
processing and adjudicating the petition for penalty relief. It shall include the AGO and
OAH costs for reviewing, preparing for, and participating in the hearing on the petition
for penalty relief. The fee shall not include the ALJ or OAH cost for preparing and
transmitting the proposed decision to the Board after the hearing. The ALJ and Board
shall consider evidence of the petitioner’s ability to pay the remaining fee, with or
without entering into a payment plan with the Board, as well as the reasonableness of
the fee. Granting or denying a petition for penalty relief shall not be the sole basis for
reducing or denying the fee.

f) Where the Board orders a petitioner to pay a fee for penalty relief and timel

payment is not made as directed in the Board's decision or pursuant to a payment plan
approved by the Board or its designee, the Board may pursue administrative action
against the individual for unprofessional conduct, enforce the order for payment in any
appropriate court, and take any other action allowed by law.

(g) In any action for recovery of the fee, proof of the Board's decision shall be
conclusive proof of the validity of the order of payment and the terms for payment. If the
petitioner was permitted to enter into a payment plan approved by the Board or the

Board'’s designee, a certified copy of the signed payment plan shall be conclusive
evidence of the terms.

h) This section shall apply only to petitions for penalty relief on disciplinary decisions
ordered after the effective date of this section.

Note: Authority cited: Sections 2018 and 2307.5, Business and Professions Code.
Reference: Section 2307 and 2307.5, Business and Professions Code.

§ 1359. Petitions for Penalty Relie

(a) A petltlon for Qenalt¥ relief as deflned under Sectlon 1352 3, subdivision gal

shall be flled on a form prowded by the dlwsmFFBoard along
W|th the applicable initial nonrefundable fee required by Section 1352.3, subdivision (b)
or (c), for processing the petition for penalty relief.

Medical Board of California Modified Proposed Text Page 2 of 3
16 CCR sections 1359 & 1352.3 Fees for Petitions for Penalty Relief January 31, 2025
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(b) Fees paid to the Board as required by this section shall be submitted in the form of

a money order, certified check, cashiers' check, preprinted personal or company
check, which shall clearly indicate the name of the petitioner to whom it applies.
Processing of any petition shall commence only after the applicable initial fee specified
in Section 1352.3, subdivision (b) or (c) subsestion{ay has been received, the payment
clears the petitioner’s bank, and the funds are deposited in the Board’s account within
30 days of the check or money order being deposited.

(c) If payment is made in accordance with sabseetion-subdivision (b), the petition is not

withdrawn by the petitioner or rejected by the Board for failing to meet the requirements
set forth in Section 2307 of the Code or this section, and the petition is eligible to be set
for hearing through the Office of Administrative Hearings (OAH), the petitioner shall be
provided written notice that the Board has accepted the petition to be set for a hearing.
Written notice shall include that: (1) the petition has been accepted by the Board to be

set for a hearing, (2) the proposed decision issued by the ALJ may include an order for
the Board’s consideration and approval for the petitioner to pay the remaining fee to
cover the reasonable costs to process and adjudicate a petition for penalty relief up to
$22.000, less the initial fee already paid; (3) at the hearing on the petition, the petitioner
may submit evidence regarding their ability to pay the remaining fee or challenge the
reasonableness of the remaining fee being requested; and (4) the petitioner may be

ordered to pay the remaining fee regardless of whether their petition is granted or
denied. Additionally, the Board shall include a copy of Section 1352.3 with the notice.

(d) Failure to comply with the requirements of this section shall result in the petition
being rejected by the Board as incomplete. Written notice of such rejection and the
reasons therefore shall be provided to the petitioner upon the Board’s determination that
the petitioner has not met the requirements of this section.

e) The provisions of this section requiring payment of fees and notice thereof shall

apply only to petitions for penalty relief on disciplinary decisions ordered after the
effective date of this section.

NOTE: Authority cited: Section 2018_and 2307.5, Business and Professions Code.
Reference: Section 2307 and 2307.5, Business and Professions Code.

Medical Board of California Modified Proposed Text Page 3 of 3
16 CCR sections 1359 & 1352.3 Fees for Petitions for Penalty Relief January 31, 2025

BRD 9- 11


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS2018&originatingDoc=IE552E5334C8111EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS2307&originatingDoc=IE552E5334C8111EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

eeeeeeeeeee

ATTACHMENT 2



Agenda Item 9

| A s

Neighborhood Legal Services
of Los Angeles County

March 28, 2025

Medical Board of California

2005 Evergreen Street, Ste. 1200
Sacramento, CA 95815

Telephone No.: (916) 263-2466

Fax No.: (916) 263-2387

E-Mail Address: regulations@mbc.ca.gov

Re: NLSLA Letter Commenting on TITLE 16. PROFESSIONAL AND
VOCATIONAL REGULATIONS DIVISION 13;
MEDICAL BOARD OF CALIFORNIA; MODIFIED TEXT OF PROPOSED
REGULATORY ACTION CONCERNING: Fees for Petitions for Penalty
Relief

To the Members of the Medical Board of California,

Neighborhood Legal Services of Los Angeles County (NLSLA) is pleased to offer the following
comment on the Medical Board of California’s Notice of Modified Text of Proposed Regulatory
Action concerning “Fees for Petitions for Penalty Relief.” NLSLA is an LSC-funded organization that
provides free legal aid to low-income individuals and families in the Los Angeles County area. Each
year, NLSLA provides representation to hundreds of Los Angeles residents in a variety of
administrative hearings including matters related to the reinstatement of occupational licenses. In
particular, our practice area, the Clean Slate Initiatives team, assists individuals with barriers
associated with reentering the community after incarceration. We represent individuals seeking the
reinstatement of their occupation license revoked as a result of their criminal record. Many of our
clients have spent years or decades rebuilding their lives, and the culmination of their re-entry efforts
is seeking reinstatement to a profession that meant a great deal to them.

We welcome the modified text of the proposed regulations; in particular, we welcome the
reduction of the proposed initial fees for processing petitions for modification or termination of
probation and petitions for reinstatement of a revoked certificate. We wish to provide further
comment on the modifications proposed to §§ 1352.3(e) and 1359(c) and request clarification on
what evidence would be relevant in considering a petitioner’s ability to pay for the remaining fees.
Further guidance within the regulation would be instructive and would also prevent incongruent
adjudications from differing administrative law judges.

Neighborhood Legal Services of Los Angeles County | www.nlsla.org | Toll-Free Telephone: (800) 433-6251

GLENDALE OFFICE EL MONTE OFFICE PACOIMA OFFICE WELLNESS CENTER A PROJECT FUNDED BY
Administrative Offices 3629 Santa Anita Ave. 13327 Van Nuys Blvd. Historic General Hospital R Piseior
1104 E. Chevy Chase Dr. #109 Pacoima, CA 91331 1200 N. State St., #1008 LSC for Equal Justice
Glendale, CA 91205 El Monte, CA 91731 Los Angeles, CA 90033 T EaALSEAVICES CORPORATION
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Re: NLSLA Comment Letter on Proposed Medical Board of California Modified Text of Proposed Regulatory
Action
March 28, 2025
Page 2 of 2

For example, the Advisory Committee comments on California Rule of Court 4.335 (which
governs ability to pay determinations for infraction-level offenses) offers:

“In determining the defendant's ability to pay, the court should take into account
factors including: (1) receipt of public benefits under Supplemental Security Income
(SSI), State Supplementary Payment (SSP), California Work Opportunity and
Responsibility to Kids (CalWORKS), Federal Tribal Temporary Assistance for Needy
Families (Tribal TANF), Supplemental Nutrition Assistance Program, California Food
Assistance Program, County Relief, General Relief (GR), General Assistance (GA),
Cash Assistance Program for Aged, Blind, and Disabled Legal Immigrants (CAPI), In
Home Supportive Services (IHSS), or Medi-Cal; and (2) a monthly income of 125
percent or less of the current poverty guidelines, updated periodically in the Federal
Register by the U.S. Department of Health and Human Services under 42 U.S.C. §
9902(2).”

Similarly, the statute that governs fee waivers for court filing fees, Government Code § 68632,
explicitly states that fee waivers shall be granted to those receiving certain government benefits (§
68632(a)) and anyone whose income is 200% or less of the federal poverty line (§ 68632(b)).

We believe a similar framework would be useful for these proposed regulations. §§ 1352.3(e)
and 1359(c) should clearly outline that evidence that a petitioner’s monthly income is 200 percent or
less of the current federal poverty guidelines or that they receive public benefits demonstrates a
petitioner’s inability to pay. Alternately, these sections could reference the standards in Government
Code section 68632 or the Advisory Committee comments on California Rule of Court 4.335. We
do not believe the regulations should limit the ways inability to pay can be shown, but we believe it
would be helpful for petitioners, the Board, and administrative law judges to have guidance on the
meaning of “inability to pay.”

Please do not hesitate to contact us if you have any questions regarding our suggestions or would
like further comment on any revisions to proposed regulations.

Sincerely,

~Z_
£ N \
< ~

Stephanie Lin
NLSLA Associate Supervising Attorney
StephanieLin@nlsla.org

e Small
Justin Small

NLSLA Staff Attorney
JustinSmall@nlsla.org

|_A|J5-5L www.nlsla.org
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CALIFORNIA MEDICAL ASSOCIATION

April 1, 2025

Alexandria Schembra

Medical Board of California
2005 Evergreen Street, Ste. 1200
Sacramento, CA 95815
regulations@mbc.ca.gov

Sent via e-mail
RE: Proposed Regulatory Language: Fees for Petitions for Penalty Relief
Dear Ms. Schembra:

On behalf of its over 50,000 medical student and physician members, the California Medical
Association (CMA) submits the following comments on the Medical Board of California’s
proposed regulations regarding Fees for Petitions for Penalty Relief. The Board’s proposed
regulations establish fees for petitions for penalty relief pursuant to Business and Professions
Code (BPC) section 2307.5.

In our comments on the original proposed text, CMA raised concerns that the Board'’s
proposed fee made petition relief prohibitively expensive, effectively limiting access to the
penalty relief mechanisms to individuals with financial means. The Board modified the
proposed text to provide flexibility in the fee amount based on a petitioner's ability to pay and
the reasonableness of the fee.

CMA appreciates the Board's efforts to address some of CMA’'s comments. Because the
proposed maximum fee remains unchanged, CMA remains concerned that the potential fee
would still impose a severe burden and make penalty relief cost-prohibitive for individuals
without significant financial resources, as stated in our Jan. 6, 2025, comment letter. In light of
those concerns, we offer the following commments to ensure these regulations provide
sufficient flexibility to make petitions for penalty relief more accessible for those with limited
financial resources.

1. Clarification of the Applicability of the $22,000 Cap (§ 1352.3(d))

The modified proposed text in subdivision (d) of section 1352.3 authorizes an administrative
law judge (ALJ) to propose, for the Board's approval, the remaining fee to cover the
reasonable costs of processing and adjudicating a petition for penalty relief, and sets the total
maximum fee at $22,000:

(d) The remaining fee required to cover the reasonable costs to process and
adjudicate a petition for penalty relief shall be proposed by an administrative
law judge (ALJ) from the Office of Administrative Hearings (OAH) and approved
by the Board. The maximum fee that may be proposed by the ALJ and

1201 K Street, Suite 800, Sacramento, CA 95814-3933 T (916) 444-5532 F (916) 444-5689 cmadocs.org
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approved by the Board is $22,000, less the initial fee already paid. The Board
may remand the matter back to an ALJ for a finding on the fee where the
proposed decision fails to make a finding on the fee. The Board may approve,
reduce, or eliminate the remaining fee award. The Board may increase the fee
award based on the evidence, but only in a decision after non-adoption of the
ALJ’s proposed decision.

The above language is unclear as to whether the $22,000 maximum also applies to instances
described in the final sentence of subdivision (d) authorizing the Board to increase fees based
on evidence after deciding not to adopt the ALJ’s proposed decision. We believe the Board's
intent is for the $22,000 cap to apply to these petitions uniformly, including to Board
decisions after non-adoption of the ALJ's proposal. We recommend that the Board revise
subdivision to clarify that the $22,000 maximum applies to Board decisions after non-
adoption as well:

(d) The remaining fee required to cover the reasonable costs to process and
adjudicate a petition for penalty relief shall be proposed by an administrative
law judge (ALJ) from the Office of Administrative Hearings (OAH) and approved
by the Board. The maximum fee that may be proposed by the ALJ and
approved by the Board, or that may be otherwise determined or ordered
pursuant to this section, is $22,000, less the initial fee already paid. The Board
may remand the matter back to an ALJ for a finding on the fee where the
proposed decision fails to make a finding on the fee. The Board may approve,
reduce, or eliminate the remaining fee award. The Board may increase the fee
award, up to the maximum fee described in this subdivision, based on the
evidence, but only in a decision after non-adoption of the ALJ's proposed
decision.

2. Clarification of Flexibility to Reduce or Eliminate Fee Based on Ability to Pay
(8§ 1352.3(e))

CMA supports providing flexibility to reduce or eliminate petition fees to ensure BPC
section 2307's penalty relief mechanism is available to all individuals irrespective of their
economic status. To further that goal, we recommend clarifying language to facilitate
implementation of this modified fee approach.

First, we recommend adding a petitioner’s existing cost recovery obligations to the list of
factors that are considered in subdivision (e) of proposed section 1352.3, since many
petitioners seeking license reinstatement may be contending with cost recovery and other
financial obligations to the Board resulting from the underlying disciplinary action that led to
the penalty for which they are petitioning for early relief. Some of these individuals have
endured prolonged periods without employment in their profession, and may lack the
financial resources to pay these fees.

We also recoommend clarifying that the factors described in subdivision (e) are considered for
the purpose of determining the appropriate fee pursuant to subdivision (d). Finally, the

Page2of 5

BRD 9- 16



Agenda Item 9

regulation should clarify that petitioners have the right to request a reduced fee or contest
the proposed fee amount, and submit evidence regarding their ability to pay. This would
align the regulation with the principles of fairness and due process.

(e) When determining the remaining fee, a certified copy of the actual costs, or
a good faith estimate of costs where actual costs are not available, signed by
the designee for the Office of the Attorney General (OAG) and OAH for their
agency's respective services shall be prima facie evidence of a reasonable fee
to impose to pay for processing and adjudicating the petition for penalty relief.
It shall include the AGO and OAH costs for reviewing, preparing for, and
participating in the hearing on the petition for penalty relief. The fee shall not
include the ALJ or OAH cost for preparing and transmitting the proposed
decision to the Board after the hearing. When determining the amount of
the remaining fee pursuant to subdivision (d), The the ALJ and Board shall
consider evidence of the petitioner’s ability to pay the remaining fee, with or
without entering into a payment plan with the Board, as well as the
reasonableness of the fee. In considering a petitioner’s ability to pay, the
ALJ and Board shall also take into account any outstanding cost recovery
obligations of the petitioner. The ALJ and Board may reduce or waive the
remaining fee where financial hardship is demonstrated. Granting or
denying a petition for penalty relief shall not be the sole basis for reducing or
denying the fee.

3. Petitioner's Ability to Challenge Remaining Fee (8§ 1359(c)(3), 1352.3(e))

Subdivision (c) of proposed section 1359 in part requires the petitioner to receive notice of
certain disclosures regarding the petition process once the Board has accepted a petition to
be set for hearing. One of the disclosures states, “(3) at the hearing on the petition, the
petitioner may submit evidence regarding their ability to pay the remaining fee, or challenge
the reasonableness of the remaining fee being requested.” CMA supports informing
petitioners of the ability to provide evidence that could result in a reduced or waived fee.

Procedurally, however, a petitioner may not know the amount of the remaining fee that is
being requested or proposed by the ALJ at the time of the hearing on the petition. We
presume determinations regarding the remaining fee would follow after a hearing is
concluded. A petitioner can always submit evidence of their ability to pay before knowing the
amount of the remaining fee that will be proposed; but they would not be in a position to
challenge a fee before knowing the amount being requested.

We are also unclear who would be requesting the remaining fee amount. Under the
proposed regulations, the amount of the remaining fee to “determined” and “proposed” by
the ALJ, and subsequently approved or modified by the Board, or if the Board decides not to
adopt the ALJ's proposal, the Board itself would determine the amount of the remaining fee.

CMA believes petitioners should be allowed to challenge the amount of the remaining fee
based on reasonableness or ability to pay at all stages of the petition. Accordingly, we request
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the following modifications to proposed subdivision (c) of section 1359 to clarify the disclosure
language:

§1359(c) [..] (3) atthe-hearing-onthepetition,; the petitioner may submit, at

the hearing on the petition, evidence regarding their ability to pay the
remaining fee, or may challenge the reasenableness-amount of the
remaining fee being requested, proposed, or determined, based on the
reasonableness of the amount or ability to pay; and (4) [..].

We also recommend adding language at the end of subdivision (e) of proposed section 1352.3
to expressly provide petitioners the right to challenge remaining fee amounts described in
section 1359(c)(3):

§1352.3(e) [...] Granting or denying a petition for penalty relief shall not be the sole
basis for reducing or denying the fee. A petitioner may challenge the amount of the
fee amount proposed by the ALJ or otherwise determined by the Board, based on
the reasonableness of the amount or the petitioner’s ability to pay.

4. Disclosure of Availability of Payment Plans to Petitioners (§ 1359(c))

CMA also recommends disclosing the availability of payment plans to petitioners. This is
especially important for petitioners who are not represented by counsel and may not be
aware of this option. Accordingly, we suggest adding the following language in
subdivision (c) of section 1359 to ensure petitioners are informed of that option:

(c) [...]; ane-(4) the petitioner may be ordered to pay the remaining fee

regardless of whether their petition is granted or denied; and (5) payment
plans are available upon the petitioner’s request. Additionally, the Board
shall include a copy of Section thirteen fifty-two point three with the notice.

5. Conforming Revisions to the Board's Petition for Penalty Relief Form (DG-39C)
and Form Instructions (DG-39A) (§ 1359(a))

The current language of existing section 1359 states that a petition for modification or
termination of probation or for reinstatement of a certificate “shall be filed on a form provided
by” the board. (16 CCR §1359(a).) Similar language remains in the Board's proposed
amendments to section 1359(a) (“A petition for penalty relief as defined under Section 1352.3,
subdivision (a) shall be filed on a form provided by the Board..."). The Board provides a
Petition for Penalty Relief Form (DC-39C) and instructions (DG-39A). CMA presumes the
Board plans to modify the form and instructions to conform to the proposed regulations.
Assuming the Board's proposed rulemaking is approved, the revised form and instructions
should be available by the effective date of these regulations.

Requiring the use of a prescriptive form constitute a “rule, regulation, order, or standard of
general application” that must be adopted in accordance with the APA. (Gov. Code
§§ 11342.600, 11340.5(a), 11346, 11349.1.) To the extent use of form DG-39C is required to initiate a
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petition for penalty relief, the Board should modify and adopt the form as part of this
rulemaking action, and incorporate the form by reference in regulation.

If use of the form is not mandatory or is exempted from the APA pursuant to another statute,
we request that the Board share any proposed revisions for stakeholder input as soon as
possible to ensure that a revised form is available by the effective date of these proposed
regulations if approved.

CMA appreciates the opportunity to provide comments on these proposed regulations, and
looks forward to working with the Board to ensure an appropriate balance is struck between
cost recovery and principles of equity and accessibility for early penalty relief under BPC
section 2307, without imposing undue burdens on petitioners. If any additional information is
needed, please do not hesitate to contact me at levensen@cmadocs.org.

Sincerely,

Lvcas (enaan

Lucas Evensen
Associate Director, Strategic Engagement
California Medical Association
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DEPARTMENT OF CONSUMER AFFAIRS
TITLE 16. PROFESSIONAL AND VOCATIONAL REGULATIONS

DIVISION 13.
MEDICAL BOARD OF CALIFORNIA

SECOND MODIFIED PROPOSED TEXT
Fees for Petitions for Penalty Relief

Proposed changes to the current regulation language are shown by strikethrough for
deleted language and underline for added language.

Modified changes to the proposed regulation language are shown by deuble
strikethrough for deleted language and double underline for added language.

Second modified changes made to the proposed regulation language are shown by

for deleted language and italicized bold double

underline Qgrlmg for added Ianguage

Adopt Section 1352.3 in Article 15 of Chapter 1 of Division 13, of Title 16 of the
California Code of Regulations and Amend Section 1359 of Article 3 of Chapter 2
of Division 13 to read as follows:

§ 1352.3. Fees for Petitions for Penalty Relief.

(a) “Petitions for penalty relief” include petitions for modification or termination of
probation and petitions for reinstatement of a revoked certificate or a certificate
surrendered Qursuant toa stlgulatlon to settle a dISCIQ|InaI’¥ actlon —Fhefeorequiredto

(b) The_initial nonrefundable fee required to process a petltlon for modlflcatlon or
termlnatlon of probatlon is $1,242.

(c) The initial nonrefundable fee required to process a petition for reinstatement of a

revoked certificate or a certificate surrendered pursuant to a stipulation to settle a
disciplinary action is $2,962.3-#%38-

(d) The remaining fee required to cover the reasonable costs to process and adjudicate
a petition for penalty relief shall be proposed by an administrative law judge (ALJ) from
the Office of Administrative Hearings (OAH) and approved by the Board. The maximum
fee that may be proposed by the ALJ and approved by the Board, or that may be
otherwise determined or ordered pursuant to this section, is $22,000, less the initial
fee already paid. The Board may remand the matter back to an ALJ for a finding on the

Medical Board of California Second Modified Proposed Text Page 1 of 4
16 CCR sections 1359 & 1352.3 Fees for Petitions for Penalty Relief July 30, 2025

BRD 9- 21



Agenda Item 9

fee where the proposed decision fails to make a finding on the fee. The Board may
approve, reduce, or eliminate the remaining fee award. The Board may increase the fee
award up to $22,000, less the initial fee already paid, based on the evidence, but
only in a decision after non-adoption of the ALJ’s proposed decision.=Fhefeereguirec-to

e) When determining the remaining fee, a certified copy of the actual costs, or a good

faith estimate of costs where actual costs are not available, signed by the designee for
the Office of the Attorney General (OAG) and OAH for their agency’s respective
services shall be prima facie evidence of a reasonable fee to impose to pay-cover the
costs of fer-processing and adjudicating the petition for penalty relief. It shall include
the AGO and OAH costs for reviewing, preparing for, and participating in the hearing on
the petition for penalty relief. The fee to be paid by the petitioner shall not include the
ALJ or OAH cost for preparing and transmitting the proposed decision to the Board after
the hearing. When determining the amount of the remaining fee pursuant to
subdivision (d),7Fhe the ALJ and Board shall consider evidence of the petitioner’'s
ability to pay the remaining fee, with or without entering into a payment plan with the
Board, as well as the reasonableness of the fee. The ALJ and Board may reduce or
waive the remaining fee where financial hardship i monstr. Granting or
denying a petition for penalty relief shall not be the sole basis for reducing or-desyrg
waiving the fee.

f) Where the Board orders a petitioner to pay a fee for penalty relief and timel

payment is not made as directed in the Board's decision or pursuant to a payment plan
approved by the Board or its designee, the Board may pursue administrative action
against the individual for unprofessional conduct, enforce the order for payment in any
appropriate court, and take any other action allowed by law.

(g) In any action for recovery of the fee, proof of the Board's decision shall be
conclusive proof of the validity of the order of payment and the terms for payment. If the
petitioner was permitted to enter into a payment plan approved by the Board or the

Board'’s designee, a certified copy of the signed payment plan shall be conclusive
evidence of the terms.

h) This section shall apply only to petitions for penalty relief on disciplinary decisions
ordered after the effective date of this section.

Note: Authority cited: Sections 2018 and 2307.5, Business and Professions Code.
Reference: Section 2307 and 2307.5, Business and Professions Code.
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§ 1359. Petitions for Penalty Relie

(a) A petltlon for genalt¥ relief as deflned under Sectlon 1352 3, subdivision gal

sufrendered-certi shall be filed QMMM ona form
prowded by the dmswn— oard (ngggn for Pgnglgg Relief, Fgrm PPR-1! New

frmn roVi hrlr mnlnnrnl f annW|th
the applicable initial nonrefundable fee required by Section 1352.3, subd|V|S|on (b) or

ch for Qrocessmg the petition for Qenalt¥ relief. (-b)—Ge{ﬁdeFa%ren—shau-be—gwen—te—a

(b) Fees paid to the Board as required by this section shall be submitted in the form of
a money order, certified check, cashiers' check, preprinted personal or company
check, which shall clearly indicate the name of the petitioner to whom it applies.

Processing of any petition shall commence only after the applicable initial fee specified
in Section 1352.3, subdivision (b) or (c) subseetion{a) has been received, the payment

clears the petitioner’s bank, and the funds are deposited in the Board’s account within
30 days of the check or money order being deposited.

(c) If payment is received smade-in accordance with sabsestien-subdivision (b), the
petition is not withdrawn by the petitioner or rejected by the Board for failing to meet the
requirements set forth in Section 2307 of the Code or this section, and the petition is
eligible to be set for hearing through the Office of Administrative Hearings (OAH), the
petitioner shall be provided written notice that the Board has accepted the petition to be
set for a hearing. Written notice shall include that: (1) the petition has been accepted by

the Board to be set for a hearing;: (2) the proposed decision issued by the ALJ ma

include an order for the Board’s consideration and approval for the petitioner to pay the
remaining fee to cover the reasonable costs to process and adjudicate a Qetltlon for

penalty relief up

petition-the petitioner may submit evidence at the hearing on the Qetltlon regarding
their ability to pay the remaining fee or may challenge the reaserableness-amount of
the remaining fee being requested, proposed, or determined, based on the
reasonableness of the amount; ard-(4) the petitioner may be ordered to pay the
remaining fee regardless of whether their petition is granted or denied; and (5) if

itioner is order Il or jon of the remaining fe itioner m

request a payment plan. AddltlonaIIL the Board shall include a copy of Sectlon 1352 3
W|th the notice. H :
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16 CCR sections 1359 & 1352.3 Fees for Petitions for Penalty Relief July 30, 2025

BRD 9- 23



Agenda Item 9

(d) Failure to comply with the requirements of this section shall result in the petition

being rejected by the Board as incomplete. Written notice of such rejection and the
reasons therefore shall be provided to the petitioner upon the Board’s determination that
the petitioner has not met the requirements of this section.

e) The provisions of this section requiring payment of fees and notice thereof shall

NOTE: Authority cited: Section 2018_and 2307.5, Business and Professions Code.
Reference: Section 2307 and 2307.5, Business and Professions Code.
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PETITION FOR PENALTY RELIEF

Busin nd Profession jon 2307: 2307.

INSTR TIONS: PI r print neatly. All fields m mpl ‘ifn li /
enter “N/A” for “not a jca o space i : 1se attach additiona

Needcd, PiCa

Incl he following with this Petition for Penalty Relief:

Termina jon and/or a Petition to Modify Probation (: jon IX below).

jon Xl below).

MEDICAL BOARD OF CALIFORNIA
Attention: Probation Unit
2005 Evergreen Street, Suite 1200

ramen A 1

Number & Street City State Zip Code |
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lll. ATTORNEY INFORMATION

Will you be represented by an attorney?  / /[No / /Yes (If "Yes," please provide the following information)

NAME:

ADDRESS:

PHONE:

IV. MEDICAL PRACTICE BACKGROUND

Total number of years in medical practice:

Medical ialty:

2 ” [

!é n!£§§ " g!g you engage !Q QQ!QEQQQQQQ 2! ggt_t!'gggggg9 4 ZMQ / / !gg

: field of medicine (e.q., GP, OB/GYN, ENT. IM, etc.):

Current type of practice (e.q., solo, group, HMO, Gov't, etc.):

List of hospitals where you have privileges:

V. EMPLOYMENT HISTORY (list for the past 5 years only)

BRD 9- 26
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VI. DISCIPLINARY HISTORY

you:
1. Been placed on criminal probation or parole? No Yes
2. Been charged in any pending criminal action? No Yes
3. Been convicted of any criminal offense? (A conviction includes a no contest plea;
disregard traéfic offenses with a $100 fine or less.) No Yes
4. Been required to register as a sex ogender in any state? No Yes

NOTE: OUr answe "Yes"” to any of the above q
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IX. REQUIRED INITIAL FEE

Includ _refundable initial fee of:
7 $2.962 for a Petition for Rei _

1,242 for a Petition to Termin Pr jon and/or a Petition to Modify Pr jon.

NOTE: The remaining fee of up to $22,000, less the initial fee, to cover the reasonable costs to process
A ji A < iti ' Cd A - - A A Cd Cd i j C j Ci 1 A A 4 Cd ’ A CA A A A A

._o,‘o_ a OL QIniri

[JYes [ /No

A h at | wo original | rs of r mmendation from physicians an ri ns licen in an

inder pena perjury under the law he Sta alifornia that the Je ang
Note: The Board will contact the individuals to verify the letters and confirm their knowledge of your
isciplin hi n r activiti ince that time.
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XIL Fi .

If this i Petition for Rein ment of a revok r surrendered licen fingerprints m in

n for D ‘ nfthrIBr fInv lln Afrh fin rrlnn

(Date) ' (City) ' (State)
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