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Executive Summary
The Medical Board of California (Board) is required to submit a report to the Legislature
by March 1, 2012, offering recommendations to the Governor and the Legislature on
the “vertical enforcement and prosecution model” (VE/P). The purpose of the VE/P
model is to increase public protection by improving coordination, teamwork, increasing
efficiency, and reducing investigative completion delays. The VE/P model was
implemented by the Board and the Health Quality Enforcement Section (HQES) of the
Department of Justice (DOJ) on January 1, 2006.
The Board submitted a report, prepared by Integrated Solutions for Business &
Government, Inc., to the Legislature on the VE/P model in June 2009. The 2009 report
provided extensive statistical Board data showing select data markers for the period
January 2005 to December 2008. It also recommended continuing the VE/P model with
modifications.
An August 2010 report, by Benjamin Frank LLC Management Consultants, evaluated the
Board’s programs. This Frank report suggested implementing 14 recommendations to
improve the VE/P model.
This 2012 report will focus on a total of 21 recommendations proposed in the 2009 and
2010 evaluation reports and the Board’s actions in implementing them.
The Board and HQES continue to jointly work on strengthening the VE/P model. The
revised VE/P manual (Third Edition, July 2011) provides clarification on responsibilities
of Board and HQES staff. Further, it states the expected time-frames to complete
milestone events during the investigation and prosecution processes. A joint statewide
training for all Deputy Attorneys General (DAGs) and Board investigators was held in
April 2011. The training included discussions on consistency in administering the VE/P
model, processing subpoenas, and techniques for promptly acquiring medical records.
Many other enhancements to the VE/P model have been realized by the joint efforts of
the Board and HQES staff. The Expert Reviewer Program has been reinforced with an
interactive 8-hour training course for experts set to roll out in May 2012. The Board
and HQES have been energetically working toward reconciling their different methods
of reporting certain data markers.
Ten of the 21 recommendations from the two reports have been implemented. The
July 2011 VE/P manual has been updated to incorporate suggestions in the
recommendations regarding communication, clarity of roles, and statewide
consistent/unified administration of the VE/P process. A joint, Board and HQES,
training was held and the Expert Reviewer Program has been strengthened. Phase one
of the BreEZe integrated computer system is due to be implemented by the Board in
Fall 2012. An interface for DCA Boards/Bureaus and DOJ is not scheduled to be
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implemented in the first phase. Discussions are continuing for the Board/DOJ interface
to be released in the third quarter of 2013.
Progress has been made in filling staff vacancies, developing new positions, reviewing
factors for turnover, and developing plans to minimize attrition. Attention is now being
focused on ways to fill vacancies in hard to recruit areas of the State and establish
incentives to retain current staff. The Board is seeking approval for six non-sworn,
Special Investigator I positions. A re-alignment of the investigator classification will aid
in the retention of staff.
A detailed report, fully analyzing the VE/P model, data and its effectiveness, will be
provided to the Legislature during the Board’s upcoming sunset review period. The
impending report will provide Board and HQES integrated data needed to determine the
effectiveness of the VE/P model.
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Introduction
The Board is required to submit a report to the Legislature offering recommendations to
the Governor and the Legislature on the VE/P model. In the VE/P model, the trial
attorney and the Board investigator are assigned as a team to handle a case as soon as
a formal investigation is opened. The purpose of the VE/P model is to increase public
protection by reducing the time to conduct an investigation, leading to reduction in the
time to file and prosecute disciplinary actions.
The VE/P model was a recommendation from the Board’s Enforcement Monitor
Report – November 2005. It was implemented by the Board and HQES on January
1, 2006 when Senate Bill 231 (Chapter 674, Statutes of 2005) became effective. SB
231 codified the use of the VE/P model until July 1, 2008 and required the Board to
report and make recommendations to the Governor and the Legislature on the VE/P
model by July 1, 2007.

The Board’s November 2007 Report to the Legislature on Vertical Enforcement
states there was an overall decrease of 10 days in the average time to complete an
investigation, excluding all pending cases prior to the implementation of the VE/P
model, during the initial period of the VE/P model. However, this was not a sufficient
period of time to fully evaluate the change in time to complete prosecutions. Since
Board investigations exceed one year to complete, prosecution cases are not begun
until completion of investigation and thus could not analyzed as a part of this report.
This report also included a copy of the Vertical Prosecution Manual (Second Edition,
November 2006), a compilation of policies and procedures to assist in the
implementation of the VE/P model developed by the Board and HQES. It further
recommended continuing the VE/P model with the execution of specified
recommendations to further assess the effectiveness of the model.
To further study the impact of the VE/P model, SB 797 (Chapter 33, Statutes of 2008)
was enacted to continue the VE/P model until July 1, 2010 and required the Board to
report on the effectiveness of the VE/P model by July 1, 2009.
The June 2009 Report to the Legislature on Vertical Enforcement Model
prepared by Integrated Solutions for Business & Government, Inc. provided extensive
statistical Board data for the period January 1, 2005 (Pre-VE/P) through December 31,
2008 showing a variety of figures for select data markers. Further, it provided an
overview of the enforcement process, information on interviews conducted on select
Board and HQES staff, and a variety of recommendations for a more successful VE/P
model.
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The 2009 report showed there was an increase in the average days from 322 days to
398 days from assignment of an investigation to completion of an investigation between
2005 and 2008. For that same time period, there was an increase in the average days
from 451 days to 549 days from assignment of an investigation to all outcomes of an
investigation. Outcomes range from case closed with no resulting prosecution to case
closed with disciplinary action taken. One factor identified that may have contributed to
the increase in timeframes was Board staffing issues. In addition there were a variety
of challenges in processing times for certain investigative events due to various
constraints, including difficulty in obtaining medical records, needing subpoenas, and
time delay in conducting interviews.
In an effort to reduce delays in physician interviews, the Board sponsored legislation to
make it unprofessional conduct for a physician to willfully fail to participate in a
scheduled interview with the Board. Assembly Bill 1127 Brownley (Statutes 2011,
Chapter 115) enacted this legislation that constitutes unprofessional conduct for a
physician who, absent good cause, fails to repeatedly participate in a scheduled
interview with the Board. The Board’s compromise on this legislation may not make it
as effective as desired. Further, AB 1070 (Chapter 505, Statutes of 2009) required all
medical records requested by the Board be certified. This has eliminated the Board
requesting records a second time when the initial records received were not certified.
In October 2009, the Board awarded a contract to Benjamin Frank LLC Management
Consultants to evaluate the Board’s programs including assessing fiscal and
performance impacts resulting from implementation of VE/P. The August 31, 2010
report: Medical Board of California – Program Evaluation Volume I Summary
Report presented to the Board at its November 2010 quarterly meeting included
recommendations for improvement relating to VE/P.
AB 1070 also continued the VE/P model until January 1, 2013 and requires the Board to
report on the effectiveness of the VE/P model by March 1, 2012. This date would have
coincided with the Board’s sunset review hearings but the sunset date was changed for
the Board. However, the dates for the VE/P report and VE/P extension were not
changed.
Due to limited integrated data received from HQES, the Board was not able to do data
analysis for this report. Thus, this report will only focus on:
Various recommendations that have been proposed in the 2009 and 2010
evaluation reports;
Board’s progress in implementing the recommendations; and
Board’s continued evaluation of the recommendations.
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A detailed report, which will include data from HQES, will be provided to the Legislature
during the Board’s upcoming sunset review period. The impending report will provide
data needed to determine the effectiveness of the VE/P model. Further, the report will
provide a comprehensive review of VE/P over the full 6 years the model has been in
place. The next two sections will discuss what the Board has done to implement the
recommendations.
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Recommendations - June 2009 Report
The June 2009 Report to the Legislature on Vertical Enforcement Model
recommended continuing VE/P and addressing the following recommendations:
Zero Tolerance of Negative Communication
Clarity of Roles
Consistent and Unified VE/P Process
Consider Limiting VE/P to Specified Types or Categories of Cases or
Circumstances
Joint Statewide Training
Staffing Vacancies
Common Server
Recommendation #1: Zero Tolerance of Negative Communication

While both the MBC and HQES have made considerable progress in their working
relationship, additional work is necessary to ensure mutual respect and appreciation for
the vital roles each bring to the process and, ultimately, to public protection. Staff
interviewed identified this as a major and continuing issue directly or indirectly
impacting staff statewide. Based on the statements and the level of frustration that
was observed during the interviews, it was concluded that this was a major issue
impacting the success of VE. In addition, there was a lack of commonly understood
and mutually accepted appreciation of each other’s roles and professional contributions
towards resolving cases in the VE model. Since interpersonal communications between
MBC investigators and HQES attorneys is key to the success of VE, it is recommended
that the tone be uniformly set by executive management and every manager and
supervisor of both departments that all staff work together as partners in a professional
and respectful manner, and that all communications demonstrate mutual respect,
courtesy and responsiveness, without exception. Any inappropriate communication
must be addressed immediately, fairly and effectively.
Consideration should be given to engaging a knowledgeable outside consultant
respected by both MBC and HQES to help identify, isolate and eliminate the cause(s) of
such negative communications.
Board Action:
HQES’s June 17, 2009 written response to this recommendation contends there were
isolated incidents involving disagreements between Board investigators and HQES
attorneys. HQES suggested this issue should have been categorized as a management
issue not a systemic issue that warrants this recommendation. HQES further
commented that this issue was addressed in the Joint Vertical Enforcement Guidelines
(First Edition, April 2008) in the “Courtesy and Cooperation” section.
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HQES and Board management met with supervisors and managers to: enforce the
policy on good communication, discuss that this was a perceived issue by the reviewing
entity, and address compliance with the policy.
In a continued effort to improve communications, the VE/P manual was updated July
2011 to include additional expectations and guidelines for interpersonal communications
between the Board’s investigators and HQES attorneys. This manual was approved for
release by DOJ on December 27, 2011 and copies of the manual were distributed to
Board staff in January 2012. Board supervisors were instructed to review the manual
with staff for full implementation by March 1, 2012.
Changes reflected in the July 2011 VE/P manual were made to section: “Cooperation
and Consultation in Direction and Supervision”. This section now includes the
expectation that investigators and attorneys treat each other respectfully and resolve
disagreements in a professional manner.
In addition, several sections were added to the July 2011 VE/P manual including
“Responsiveness to Communications” and “Email Communications”. These sections
were adapted from the existing Joint VE/P Guidelines (First Edition, April 2008). They
stress the importance of Board investigators and HQES attorneys responding to
telephone messages and emails promptly as well as designating a responsible person in
their absence for continuity of investigation and prosecution of cases.
These changes and additions have enhanced the expectation of mutual cooperation in
the VE/P process.
Recommendation #2: Clarity of Roles

It is recommended that clear and consistent direction be provided by top management
regarding the roles of DAGs and MBC staff at all levels. Although the VPM identifies the
VE team members and their respective roles, many of those interviewed from both
departments stated that there needs to be a greater clarity and understanding of each
others roles.
The meaning of Government Code (GC) Section 12529.6 wording “under the direction
of” must be clearly defined and adhered to throughout both departments in a consistent
manner that emphasizes teamwork and recognizes the unique training, expertise and
contributions of all members of the team. If necessary, legislative changes should be
sought to provide additional clarity.
Although HQES management stated that it has been HQES’ position that MBC is the
client, interview responses indicate that this is neither clearly understood nor accepted.
Comments during the interviews indicate there is no common understanding or
acceptance of the meaning of these terms at all levels in both departments. Staff
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interviewed revealed continuing confusion, disagreement or acceptance of the meaning
of “direction” and “client”, including disagreement as to who is authorized to speak on
behalf of the client on a statewide basis. Therefore, management must clarify and
ensure a consistent understanding and application of the term, which should be
included in the joint training recommended below and incorporated in all appropriate
manuals.
Board Action:
The Board was already aware that the roles of the DAGs and Board investigative staff
needed to be clarified. The recommendation to clearly define “under the direction of”
in Government Code Section 12529.6 had already been achieved through an
amendment in law. SB 797 (Statutes 2008, Chapter 33) changed the language to state
“under the direction of, but not the supervision of”. The Board sponsored this
amendment to the code to help define what was meant by “under the direction of” and
define who was in charge. The Board and HQES had addressed the authority issue in
the November 2006 VE/P manual and the April 2008 VE/P guidelines.
HQES and the Board continue to work toward cooperative implementation of VE/P
statewide. The July 2011 version of the VE/P manual includes the clarifying language in
the entitled section, “Vertical Enforcement and Prosecution Under Government Code
Section 12529.6” changing “under the direction of the deputy attorney general” to
“under the direction but not the supervision of the Deputy Attorney General”. Many
other components of the manual have been changed to clarify the roles and
responsibilities of Board and HQES staff.
Recommendation #3: Consistent and Unified VE/P Process

The Monitor stated that: “MBC investigators and HQE prosecutors should work together
in a true vertical prosecution system featuring case teams established at the initiation of
the investigation and remaining together until the case is fully litigated or resolved.” As
implemented, according to the Vertical Prosecution Manual (VPM), there is a lead
prosecutor and a primary prosecutor assigned to each case. “The Lead Prosecutor shall
be assigned to, and shall review, each complaint referred to the District Office for
investigation. In addition to the Lead Prosecutor, a second deputy attorney general
shall be assigned by the Supervising Deputy Attorney General to each complaint as
well. The Lead Prosecutor shall act as the primary deputy attorney general on the case
for all purposes until and unless replaced by the second deputy attorney general………”
Whenever, the Lead Prosecutor determines, either upon review of the original
complaint or as the investigation progresses, that it is a likely a violation of law may be
found, the second deputy attorney general shall replace the Lead Prosecutor as the
primary deputy attorney general on the case for all purposes.”
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Interviewees stated that this process causes confusion and unnecessary or repetitive
assignments because it is not uncommon for the lead DAGs to request different
investigative tasks than the primary DAGs. This also causes delays in the interview
process because it is frequently not readily known if the primary or the lead prosecutor
will participate in the interviews and the process as implemented varies from office to
office.
Therefore, since the current VE model is not a true vertical process as recommended by
the Monitor, varies from one office to the other, and results in confusion and delays in
the investigation, it is recommended that a consistent and uniform statewide true VE
process, with appropriate levels of approval, be adhered to in every office. Exceptions,
if any, should require an appropriate basis and level of approval and be clearly
documented and published to avoid the appearance of being arbitrary or unfair. It is
further recommended that consideration be given to replacing the existing multiple
manuals and implementing a single joint manual that addresses the entire VE process,
based on input from all who are part of the VE process through a joint task force or
committee, to ensure consistency and uniform understanding of the VE model and each
person’s role in the VE process. In addition, the VE process itself should be reviewed
for efficiency to determine if there are unnecessary duplications and methods for
streamlining the overall process.
Board Action:
Legislation did not authorize a true VE/P model where investigators and attorneys
would work jointly in one agency. However, a modified model was established in law
where Board investigators and HQES attorneys are assigned as a team to handle an
investigation.
During the Medical Board’s July 2009 quarterly meeting, the Board’s Chief of
Enforcement stated she was working with DOJ’s HQES Senior Assistant Attorney
General to address the consistent uniformity of VE/P on both a case by case basis and
district by district basis.
At the Board’s January 2011 quarterly meeting, the Sr. Assistant Attorney General
reported that HQES revised a section of its manual. The modification was made to
redefine the role of the lead prosecutor as mentioned above in the recommendation.
He stated this change was made to improve the VE/P process. Further, this change
would eliminate the need for deputies in the Los Angeles area to travel as often to
Board district offices, therefore, reducing travel time and costs.
The revision to the VE/P manual in July 2011 included several enhancements to further
spell out the expectations of the VE/P process. Specifically, the duties and
responsibilities of the Lead Prosecutor were defined in the “Lead Prosecutor” section of
the manual. In addition, the following new sections were added:
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Investigation Completion Timelines – This section was added to specify the
expected time frame by which an investigatory task should be completed. For
example, the investigator is expected to request medical records within seven (7)
business day of receiving a patient’s authorization to obtain records.
Selection of Expert Reviewers – The PDAG is responsible for ensuring the chosen
expert is appropriate for the case, by reviewing the credentials of the expert.
Receipt of Expert Opinion – The Investigator shall provide copies of the expert
report to the assigned PDAG and medical consultant within one (1) business day
of receiving the report.
Probation Violation Cases - This section specifies that probation violation cases
are not investigated under the VE/P model, so they may move more quickly to
prosecution.
These changes and additions have enhanced the expectation of uniformity in the VE/P
process.
Recommendation #4: Consider Limiting VE/P to Specified Types or
Categories of Cases or Circumstances

The data provided indicates that although there is a decrease in the time to complete a
case once it is referred to the AG for prosecution, there is an overall increase in the
investigatory phase of cases in the VE model.
As the Monitor noted, the vertical prosecution model is widely and successfully used by
law enforcement, district attorney offices, and others for specialized or complex cases.
However, not all cases necessarily require handling under the VE model. To improve
efficiency and effectiveness in light of the demonstrated increase in the time to
complete the investigatory phase that has resulted from inclusion of all cases in the VE
model, it is recommended that consideration be given to identifying specific types or
categories of cases or circumstances under which VE would likely be of benefit and limit
its use to those situations.
A working group consisting of management and staff from both departments should
evaluate and recommend the categories of cases, circumstances or guidelines for
determining which cases warrant handling in the VE process. In addition, consideration
should be given to designating an intake officer(s) in the field offices to determine
cases warrant VE handling in accordance with the final guidelines. An outside
consultant experienced in vertical prosecution should be considered to assist in this
process.
Board Action:
HQES’s June 17, 2009 written response stated HQES is in agreement with this
recommendation to limit VE/P to certain types of cases. Specifically, HQES
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recommended excluding allied health care cases from the VE/P model.
The Board has not had an opportunity to fully examine this recommendation related to
specified types or categories of cases, which may require a change in law in some
instances. Once data from the Attorney General’s Office is received and analyzed
regarding costs and timeframes for various categories not related to allied health cases,
this recommendation will be fully examined. This examination will include the feasibility
of the VE/P process keeping cases involving sexual misconduct, 805 reporting, over
prescribing, impairment, and multiple cases on the same subject and eliminating others.
Recommendation #5: Joint Statewide Training

Although MBC management states that joint statewide training has been previously
attempted, it is recommended that a mandated joint statewide training for all DAGs and
investigators, regardless of their level, experience or past training, be held to assist in
team building and ensure a common and consistent knowledge base. Based on the
comments received from interviewees, such training should , at a minimum, include:
effective and efficient communication; workload prioritization; roles, background and
training of investigators, supervisors, lead and primary DAGs and Supervising Deputy
Attorney Generals (SDAGs), and the need of each to efficiently and appropriately
perform their functions; definition of “client” and “direction”; interviews and interview
strategies; obtaining appropriate expert witnesses; subpoena use and preparation;
administrative hearing process and investigator’s role at a hearing; and the role and
purpose of the Central Complaint Unit (CCU).
The primary purpose of the statewide training is to achieve a common foundation and
understanding, as well as to foster team building between the staffs of both
departments and their various field offices. Unless the training is designed and
implemented to accomplish both of these critical goals, it will not be effective.
Board Action:
During the Medical Board’s July 2009 quarterly meeting, the Chief of Enforcement
stated she was working with the Senior Assistant Attorney General to address the
statewide training. The Governor’s Executive Order (S-16-08) implemented two
furlough days per month covering the periods of February 1, 2009 through June 30,
2010. On July 1, 2009, Executive Order (S-13-09) implemented three furlough days
per month through June 30, 2010. This Order resulted in a loss of significant work
hours per month in the Board’s investigative section. The furloughs coupled with the
State’s fiscal crisis made it difficult to conduct joint statewide training during this time.
The Board and HQES began working in 2010 on training modules for a joint statewide
session. That training was held April 12-15, 2011. Board investigators and inspectors
trained over a four day period, and HQES attorneys joined the training for one day.
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A topic covered in the joint training included, “Medical Records Acquisition for the
Investigator and Prosecutor”. This item was presented by the Board’s Deputy Chief of
Enforcement and several HQES DAGs. This presentation emphasized successful
techniques and the importance of obtaining medical records in a timely manner.
Recommendation #6: Staffing Vacancies

Staff interviewed indicated that there were recruitment and retention issues. It is
recommended that the departments continue to give priority to resolving any current
staffing vacancy issues. Areas to pursue include: methods to increase investigators’
salaries; use of overtime pay; use of telecommunication and alternate work schedules;
and/or wage subsidization in high turnover, hard to fill vacancy locations.
Consideration should be given to engage a knowledgeable consultant with experience in
state government and in working with control agencies to survey past and current
employees to identify and, if appropriate, help resolve areas of dissatisfaction that are
contributing to the problem.
Board Action:
The staffing vacancies were in both the Board’s sworn investigators and supervising
investigators positions. Staffing difficulties were attributed to attrition and a lack of
applicants in certain areas of the State. Further, more investigator responsibility in the
VE/P model, and less pay than comparable investigator classifications in other state
agencies, also contributed to the Board’s inability to retain investigators. The
Governor’s hiring freeze in 2009 severely impacted the ability to fill vacancies.
The Board contracted with CPS Human Resource Services to conduct an investigator
classification review. The April 2009 report concluded a new investigator classification
would not be appropriate. From this report, several recommendations were made
including consolidating the investigator and senior/journey level investigator
classifications. This approved re-alignment will aid in the retention of Board
investigators. Investigators will no longer have to take an examination for a promotion
to the senior/journey level investigator classification as promotions will occur based
upon time in service and evaluation of performance. In addition, during Fiscal Year
2010-2011 testing was made available on a continuous basis for new investigators to
facilitate filling investigator vacancies.
In May 2009, there were 10 vacant investigator positions that equated to a 14 percent
vacancy rate. The Board was able to fill some investigator vacancies during the second
half of 2009, thereby lowering the investigator vacancy rate to 8 percent. The
investigator vacancy rate varied from 7-10 percent in 2010 and fluctuated between 8-13
percent during 2011. Through obtaining approvals for hiring freeze exemption
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requests, and eventually the lifting of the State hiring freeze in late November 2011, the
Board was able to continuously conduct interviews to fill vacant positions.
At the February 2012 quarterly Board meeting, the Chief of Enforcement reported there
are 92 sworn staff positions: 72 investigators and 20 supervisors. She stated the sworn
vacancy rate, for investigators and supervisors/managers overall, was 18 percent. The
investigator vacancy rate was 17 percent. The vacancy rate for supervisors/managers
was 25 percent. Over 8 percent have been identified with candidates to fill the
vacancies. Board management staff continues to strategize ways to fill vacancies in
hard to recruit areas of the State.
Recommendation #7: Common Server

One of the recommendations of the Monitor’s reports and previous Report to the
Legislature, Vertical Enforcement, was to implement and “information technology
system interoperable with the current system used at DOJ”. The MBC and AG have
agreed to an interoperable database and are in the process of obtaining necessary
control agency approvals. Although immediate implementation may consequently not
be feasible at this time, there was significant support from many of those interviewed
for implementation of a common or shared server accessible to both DAGs and
investigators for storage of common documents and their calendars as an interim
measure.
It is recommended that a working group of both AG and MBC staff be established to
explore an effective and efficient method of sharing documents and information to
eliminate repetitive duplication of documents and unnecessary delays in scheduling and
rescheduling of subject interviews.
Board Action:
The Board and HQES agreed it would be beneficial to share documents on a common
system. However, due to the inability to obtain the necessary approvals and systems to
have Board data and HQES’ ProLaw System interface, this recommendation has not
been implemented.
The Board pursued its own computer system in 2008 that might have had the capability
to interface with DOJ. This undertaking was absorbed into the larger Department of
Consumer Affairs (DCA) BreEZe computer project in late 2009. BreEZe is due to be
released to the Board in Fall 2012. The interface for DCA Boards/Bureaus and DOJ is
not scheduled to be completed in this first phase. Discussions are continuing for the
interface to be included in the second phase of the project due to be implemented in
the third quarter of 2013.
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Recommendations - August 2010 Report
The August 31, 2010 Medical Board of California – Program Evaluation Volume
I Summary Report by Benjamin Frank LLC Management Consultants included
recommendations to address improvements needed involving complaint intake and
screening, investigations, prosecutions, and related organizational and management
structures. However, this report will only discuss the following recommendations that
relate to VE/P:
Augment Medical Consultant staffing
Augment Medical Expert pool and strengthen Medical Expert Program
Review factors contributing to excessive investigator turnover and
develop/implement plans to minimize attrition
Establish independent panels to review all requests for supplemental
investigations and all decline-to-file cases
Restructure process of preparing accusations and surrender stipulations for Outof-State cases
Restructure handling of petitions for modification or termination of probation
Amend law to clarify Board’s sole authority to determine whether to continue an
investigation
Optimize HQES Attorney involvement in investigations and increase uniformity
among regions
Establish a new process for tracking the status of cases following referral to
HQES for prosecution
Establish a new process for tracking and reviewing charges for legal services
Establish a new Board position to monitor and evaluate HQES costs
Develop new monthly management reports and new quarterly reports for the
Board
Amend or repeal Section 12529.6(e) of the Government Code
Conduct periodic performance reviews of the services, costs, and performance of
HQES
Recommendation #1: Augment Medical Consultant Staffing

Medical Consultants should be available to all District offices all of the time (e.g., the
equivalent of at least one full-time position per office, although actual availability will be
less than full time due to vacations, sick leave and other time off). Because the Medical
Consultant positions are classified as Permanent Intermittent, work hours can be
adjusted to accommodate fluctuating workload demands, assuming a sufficient pool of
resources is available to provide the services and the physicians are willing to work the
number of hours needed. Offset costs for additional Medical Consultant positions by
reducing expenditures for HQES investigation-related services (e.g., in the Los Angeles
region).
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Board Action:
Based upon this recommendation, a budget change proposal (BCP) was initiated for
Fiscal Year (FY) 2012/2013 to increase the number of medical consultants available to
the Board. Subsequently, it was put on hold because the data did not support
additional consultants. This was partially due to hiring freeze restrictions.
At the July 2011 quarterly Board meeting, the Chief of Enforcement reported that freeze
exemptions were approved for medical consultant positions. This enabled the Board to
increase the number of medical consultants in various areas of the State. However, the
Board did not increase medical consultant positions or time base in district offices where
there was no Supervising Investigator due to oversight and management issues. At the
October 2011 quarterly Board meeting, the Chief of Enforcement reported that
continuous testing for medical consultants had been implemented.
The Board will continue to evaluate the feasibility to pursue an augmentation in the
future. For the first six months of FY 2011/2012, an average of 109 medical consultant
hours was expended in each district office per month. This equates to approximately
.65 personnel year (PY) in each office. As offices become fully staffed, the need for
more consultant hours will increase.
Recommendation #2: Augment Medical Expert pool and strengthen Medical
Expert Program

Eliminate the limitation on reutilization of Medical Experts and augment the Medical
Expert pool and enhance capabilities. In addition to strengthening Medical Expert
oversight and overall Expert Reviewer Program management and administration,
consider redirecting some funding currently used for HQES investigation-related
services toward establishing a new program under which the Medical Board would
contract for the services of a pool of physicians to provide Expert Review services (e.g.,
through an Interagency Agreement with one or more University of California Medical
Centers, although this model may have its own problems relating to conflicts of
interest).
Board Action:
Regarding the first part of the recommendation, it is the Board’s policy not to over
utilize expert reviewers, and use of these experts is reported at the quarterly board
meetings. Should the Board be unable to increase its pool of experts, this policy may
be reconsidered.
In HQES’s October 12, 2010 written response, a recommendation was made to
reinstate procedures that were used in the past. These procedures included requiring
prospective experts to meet with Board staff to review their qualifications and
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determine whether they were sufficiently qualified to serve as an expert. Further,
HQES offered to have a Supervising Deputy Attorney General (SDAG) serve on the
interview panel.
The Board has taken various steps to improve the Expert Reviewer Program including
increasing the number of experts available. Further, the Board continues to recruit
experts in under-represented medical specialties. The Board developed an interactive
training module for experts, and pursued new analyst positions to help with recruitment
and training efforts.
In 2010, DCA began to implement a new Consumer Protection Enforcement Initiative
(CPEI) to enhance the enforcement and disciplinary processes of all healing arts boards.
The goal of this initiative is to reduce the average enforcement completion timeline
from 36 months to between 12 and 18 months.
The Board is proposing that two positions gained through CPEI be reclassified to
associate governmental program analysts. These positions would assist with expanding
the pool of available experts with continuous recruitment and training, and assist with
procuring experts for non-sworn investigator cases.
There continues to be a shortage of experts in the specialty areas of addiction
medicine, pain management, and psychiatry. The Board works with the California
Society on Addiction Medicine to advertise the need for experts in their newsletter. The
California Medical Association (CMA) also assists the Board with obtaining medical
specialists in all under-represented areas. Further, CMA encourages local medical
societies to allow Board staff to attend their meetings and initiate training. The training
would provide an opportunity to improve the quality of experts.
The Expert Reviewer Program has added more than 100 additional experts during 2010
and 2011. An advertisement in the Medical Board’s July 2010 newsletter yielded over
120 applications for expert reviewers. As of January 3, 2012, there were 1,172
physicians on the active list in about 44 medical specialty and sub-specialty areas.
The Board’s Enforcement Committee meeting on April 29, 2010 included a presentation
on the history of the Expert Reviewer Program and ideas for enhancing the training
module. The Board sought input on training from Board Members, medical consultants,
investigators, and HQES staff. Several subsequent meetings were held to develop
the training course. Board enforcement staff worked vigorously to develop and finalize
an interactive training course for experts.
A preliminary test of the training course that includes participation from SDAGs and an
Administrative Law Judge (ALJ) is expected to take place in April 2012 for Board
investigators. Thereafter, the finalized 8-hour training course will be rolled out to
current and potential experts throughout the State. The Board anticipates the first
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training for Board experts will be held in May 2012 at the University of California, Davis
Medical Center.
Recommendation #3: Review factors contributing to excessive investigator
turnover and develop/implement plans to minimize attrition

Develop and implement an Immediate Action Improvement Plan to address critical
District office workload and work environment issues. Meet with District office staff at
each office to present the Improvement Plan and to outline a process for identifying
and implementing further improvements. Conduct a structured diagnostic review of
factors contributing to excessive Investigator turnover during the past several years,
and develop and implement a Longer-Term Improvement Plan to reduce Investigator
attrition and rebuild the Enforcement Program’s field investigation workforce capabilities
and competencies.
Board Action:
Board Enforcement supervisors and managers continue to meet with HQES staff
quarterly to address issues. Most recently, a meeting was held on January 18, 2012.
Included on the agenda were items regarding staffing updates, implementation of the
revised July 2011 VE/P manual, strict adherence to its provisions, and statewide
consistency regarding the investigations and prosecution of criminal cases.
In an effort to maintain an appropriate level and equally distributed workload
throughout the district offices, an investigator caseload activity report for each district
office is evaluated monthly. Supervising Investigators in the district offices review all
cases that have been in the investigation stage for over a year. This review is done to
assist the investigator in moving the case along in the process to closure or to
prosecution. Further, “case age” council meetings are conducted by the Enforcement
supervisors and managers along with HQES staff on a periodical basis. These meetings
are held to discuss specific cases where investigators and attorneys have encountered
obstacles preventing the movement of older, stalled cases.
The Board is seeking approval for six Special Investigator I (Non-Peace Officer)
positions that were gained through CPEI. The duties for these positions would include
conducting complex administrative and civil investigations that do not require the
services of a sworn investigator. The addition of these positions will assist in reducing
the current workload of sworn investigators, resulting in increased productivity and
reduced timelines.
The approved re-alignment of the investigator classification will aid in the retention of
Board investigators due to easier promotional opportunities. Investigators will no
longer have to take an examination for a promotion to the senior/journey level
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investigator classification. Upward movement will be based upon evaluated progress by
the supervisor and time in service.
Other factors that still need to be examined for the retention of investigators would
include incentive pay for extra duties such as, field training officer, range master, and
defensive tactics instructor. The Board through the department will explore the
possibility of pursuing the expansion of the types of bachelor degrees that are allowed
for entry into the investigator classification.
Recommendation #4: Establish independent panels to review all requests for
supplemental investigations and all decline-to-file cases

The reviews should be completed expeditiously (e.g., within 1 to 2 days of issuance of
the request for supplemental investigation or Decline to File Memorandum). For
Northern California cases, the panel members should include a Regional Manager and
Supervising DAG from the Southern California region, plus the Medical Board’s HQES
Services Monitor… [see recommendation #11] For Southern California cases, the panel
members should include a Regional Manager and Supervising DAG from the Northern
California region, plus the Medical Board’s HQES Services Monitor. The panels should
review all decline to file cases and all requests for supplemental investigations for any
cases where preparation of the pleading will be delayed pending completion of the
supplemental investigation, and then advise the Chief of Enforcement, the Senior
Assistant Attorney General, and all Medical Board and HQES managers and supervisors
involved in the matter as to the results of their review, including recommended
disposition of the matter.
Board Action:
Due to the State hiring freeze and State budgetary constraints, the Board has been
unable to pursue the feasibility of this recommendation. When the Board and HQES
have viable, comparative, statistical data that identify these types of cases, this
recommendation may be further explored. The Board expects to have preliminary
results of the evaluation of this recommendation by early 2013.
However, a dispute resolution process was developed in 2006 for handling
supplemental investigation requests and decline-to-file cases. 90% of case disputes are
resolved at the district level. If staff is unable to resolve the disputes at the district
level, then the case is referred to the Regional Manager for resolution.
Recommendation #5: Restructure process of preparing accusations and
surrender stipulations for Out-of-State cases

Restructure the processes used for preparing accusations for Out-of-State cases to
reduce the number of cases referred to HQES. Utilize DCU staffing resources to draft
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accusations and license surrender stipulations for Out-of-State cases.
Board Action:
This recommendation has not been implemented. With the impending positions the
CPEI will create, the Board may consider the feasibility of this recommendation in the
future.
Recommendation #6: Restructure handling of petitions for modification or
termination of probation

Restructure the processes used for investigating petitions for modification or
termination of probation. Exclude cases referred to the District offices from the VE
Program, and screen out petitions from referral to HQES that do not need a hearing
before an ALJ.
Board Action:
With positions approved through the CPEI, the Board plans to create a unit within the
Office of Standards and Training to handle tasks that do not require sworn
investigators. The unit will include six non-sworn investigators. The duties would
include conducting investigations that require minimal field work and other duties that
will reduce the workload of sworn investigators. These types of investigations could be
the type assigned to this unit. This could help in reducing the current workload of sworn
investigators, resulting in increased productivity and reduced timelines.
Recommendation #7: Amend law to clarify Board’s sole authority to
determine whether to continue an investigation

Amend the statutes governing Vertical Enforcement to clarify the Medical Board’s sole
authority to determine whether to continue an investigation.
Board Action:
This recommendation was discussed at the November 2010 quarterly Board meeting.
Staff alternatively suggested, and the Board approved, revising the VE/P manual in
conjunction with HQES as a better solution in making practical enhancements to the
VE/P program, versus seeking legislation.
Recommendation #8: Optimize HQES Attorney involvement in investigations
and increase uniformity among regions

Implement the best practices, indentified and as implemented in the Northern and
Other Southern California regions, statewide to optimize effective HQES Attorney
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involvement in investigations. Amend the statutes and policies governing Vertical
Enforcement to establish the best practices identified in the Northern and Other
Southern California regions. It would be helpful to amend the statute to make primary
DAG assignments permissive, allowing Medical Board and HQES supervisors to jointly
review incoming investigations to identify which cases would benefit from VE. Clarifying
the statute as to the agencies’ roles, responsibilities, and authority over investigations
would help assure greater uniformity of investigations among regions.
Board Action:
The Board did not seek legislation on the recommendations to amend statutes.
Instead, HQES and the Board worked together to revise portions of the VE/P manual.
Both continue to work toward more consistent implementation across regions.
The revision to the VE/P manual in July 2011 included several enhancements to spell
out the expectations of the VE/P process. Specifically, the duties and responsibilities of
the Lead Prosecutor were defined in the “Lead Prosecutor” section of the manual. In
addition, the following new sections were added:
Investigation Completion Timelines – This section was added to specify the
expected time frame by which an investigatory task should be completed. For
example, the investigator is expected to request medical records within seven (7)
business day of receiving a patient’s authorization to obtain records.
Selection of Expert Reviewers – The PDAG is responsible for ensuring the chosen
expert is appropriate for the case, by reviewing the credentials of the expert.
Receipt of Expert Opinion – The Investigator shall provide copies of the expert
report to the assigned PDAG and medical consultant within one (1) business day
of receiving the report.
Probation Violation Cases - This section specifies that probation violation cases
are not investigated under the VE/P model, so they may move more quickly to
prosecution.
These changes and additions have enhanced the expectation of uniformity in the VE/P
process.
Recommendation #9: Establish a new process for tracking the status of
cases following referral to HQES for prosecution

Require HQES to inform the Medical Board Regional Manager, District office and HQES
Services Monitor of the scheduled date for completing a pleading. The notice should be
required to be provided within five (5) business days of referral of any case for
prosecution. Also, require that all Medical Board Regional Managers meet (or
conference) on a monthly basis with their HQES counterparts to review the status of all
previously referred cases for which an accusation has not yet been filed.
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Board Action:
The Board and HQES have been energetically working toward reconciling their different
reporting methods for certain data markers. The Chair of the Board’s Enforcement
Committee met with Board staff on September 14, 2011 to discuss a plan to assist with
improving program timelines. He appointed an Enforcement Subcommittee, including
himself, to work with HQES management staff to review statistics and processes in
developing a plan.
The first Enforcement Subcommittee meeting was held January 9, 2012 to discuss ways
to address reconciliation of Board and HQES data. The committee decided that monthly
meetings for each district office will be conducted with SDAGs and Board Supervising
Investigators in order to reconcile each agency’s data and devise one report that will be
presented to the Board.
Further, HQES will provide the Board with a report detailing unfiled cases. In addition,
on a monthly basis, filed cases that remain open without a Notice of Defense filed by
the physician will be reconciled. The Board will provide HQES with a report that
specifies cases that have been submitted to HQES for over 60 days where an accusation
has not been filed. The purpose of providing this report to HQES is to ensure that all
cases are being tracked, reconciled, and issues resolved at the earliest opportunity so
cases can be filed for prosecution or closed.
Recommendation #10: Establish a new process for tracking and reviewing
charges for legal services

Develop and implement an HQES Invoice Report review and approval process that
provides for review of the reasonableness of HQES time charges. As necessary, require
that HQES create new summary templates that display time charge data in a summary
format that facilities completion of these reviews.
Board Action:
On January 19, 2012 HQES provided a report to the Board specifying the average hours
and fees between milestone events for FY 2009/2010, FY 2010/2011, and FY
2011/2012. The Board continues to work with HQES to obtain summary reports that
provide essential information for Board assessment. These summary reports should
include information on costs for all types of cases by each HQES area office. These
reports are expected to be further developed during 2012, with comparison data
available in early 2013.
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Recommendation #11: Establish a new Board position to monitor and
evaluate HQES costs

Establish a new HQES Services Monitor position within the Medical Board’s Enforcement
Program to coordinate the provision of services to the Medical Board by HQES,
continuously monitor and evaluate HQES performance and costs, resolve conflicts that
arise between the agencies, and prepare and provide regular reports to Executive
Management, the Medical Board, and oversight and control agencies.
Board Action:
The Board did not pursue the feasibility of this recommendation in the past, due to the
hiring freeze. Although this position has not been established, Board supervisors and
managers are monitoring and evaluating data in conjunction with HQES. The Board
continues to work with HQES to obtain summary reports that provide essential
information for Board assessment. These reports are expected to be further developed
during 2012, with comparison data available in early 2013. The Board can further
explore the feasibility of this recommendation at that time.
Recommendation #12: Develop new monthly management reports and new
quarterly reports for the Board

Develop new monthly management reports showing key output and performance
measures by business unit and for the State as a whole. (Presently, data is provided to
the Board on a statewide basis only). Provide the monthly reports to all Enforcement
Program and HQES Managers and Supervisors and to designated Medical Board
Executive Office Managers and staff. Develop and provide the Board with quarterly
Enforcement Program Output and Performance Summary reports that include data for
the most recently completed quarter and time series data for the preceding three (3)
fiscal years.
Board Action:
In January 2012, HQES and Board management met and agreed to have SDAGs and
Supervising Investigators conduct monthly meetings for each district office in order to
reconcile each agency’s data and devise one report that will be presented to the Board.
The Board is currently working on updating data markers with appropriate
methodologies to accurately reflect outcomes. The Board plans to further develop
these reports during 2012 and report outcomes at quarterly Board meetings.
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Recommendation #13: Amend or repeal Section 12529.6 (e) of the
Government Code.

Amend or repeal Subsection(e) of Section 12529.6 of the Government Code. The
Medical Board should not invest in CAS to make it more compatible with HQES’ ProLaw
System and should not permanently co-locate Medical Board Investigators and HQES
Attorneys.
Board Action:
The Board considered this recommendation at its November 2010 quarterly Board
meeting and determined this legislation was not necessary. The Board will be
converting its computer tracking system to the DCA’s BreEZe computer system.
Further, a revision has been made to the VE/P manual to delete the language regarding
co-location of investigators and attorneys.
Section 12529.6 of the Government Code will be repealed on January 1, 2013 unless a
later enacted statute deletes or extends that date. The Board is proposing, in an
omnibus bill for 2012, to extend the sunset date of VE/P to the same dates as the
Board’s sunset of January 1, 2014.
Recommendation #14: Conduct periodic performance reviews of the
services, costs, and performance of HQES

Conduct periodic performance reviews of the services, costs, and performance of HQES,
including the performance of each HQES office. Provide results of the reviews to
Department of Justice and Medical Board management and to oversight and control
agencies.
Board Action:
The Board has not yet pursued this specific recommendation. The Board plans to
further review this recommendation in 2012 as it obtains the data from HQES. Findings
from the evaluation of the data may in fact respond to this recommendation.
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Conclusion
This report’s focus was to review the recommendations made to strengthen the VE/P
model and the Board’s actions in implementing those recommendations. A detailed
report, analyzing the VE/P model and its effectiveness, will be provided to the
Legislature during the Board’s upcoming sunset review period. That report will provide
an analysis of the Board’s and HQES’ integrated data, which is needed to evaluate the
effectiveness of the VE/P model.
At that time, the Board will be in a better position to address some of the
recommendations where a feasibility study is needed.
The Board looks forward to this examination of the data to provide the Legislature with
the best possible evaluation in order for it to make a sound and appropriate decision
regarding the permanence, continuation, or termination of the pilot vertical
enforcement prosecution.

Report to the Legislature on Vertical Enforcement and Prosecution Model 2012

Page 24

APPENDIX A
Response Letters

Report to the Legislature on Vertical Enforcement and Prosecution Model 2012

Page 25

HQES Response to 2009 Report
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State of California
DEPARTMENT OF JUSTICE

EDMUND G. BROWN JR.
Attorney General

3CJO S. SPRING STREET
LOS ANGELES, CA 90013

Public: (213~ 897-2000
Telephone: (213 897-6924
Fac~imile: (213 897-9395
E-Mail: cnrlos.i:amircz@c.oj.ca.gov

June-17, 2009
Executive Committee
Medical Board of California
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815
RE:

Response of the Health Quality Enforcement Section to the
Medical Board of California's Report to the Legislature (Second Draft 6-7-09)

Dear Executive Committee:
I

Thank you for the opportunity to review the second draft of the Medical Board of
California's Report to the Governor and Legislature on the vertical enforcement and prosecution
model created under Government Code section 12529 .6. 1
As you know, pursuant to the provisions of section 12S29. 7, the Report must be
submitted to the Governor and Legislature by July 1, 2009. The Health Quality Enforcement
Section (HQE) received the second draft of the Report on June 10, 2009. As a result, since tbe
due date for HQE's written comments was set at June 18, 2009, our review of the second draft
Reporl, and preparation of the following comments and recommendations, was expedited. HQE
looks forward to the opportunity to review and comment on subsequent drafts of the Report so
that it can then fulfill its consultation obligations under section 125_2 9. 7.
Th.is response to the second draft of the Report will address the following subjects:
I.
II.

m.

IV.
V.

1

HQE's Response to Statistical Presentation;
Principal Reasons for Investigation Completion Delays;
HQE's Response to MBC's Recommendations;
Continuing Successes of the VE program; and
HQE's Recommendations to Further Improve the VE program.

All references are t_~ .the Government Cod·e unless otherwi~e indicated.
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I.

HOE's Response to Statistical Presentation:
1. The 2009 draft Report includes statistics for other a1lied health agencies, along with
multiple charts combining those statistics with statistics for physician cases, and setting
them out separately as well. The Report consists of 307 pages, with a total of 242 pages
devoted to statistical charts. The justification for including information related to other
allied health agencies •is that the combined data "provides a stronger basis from
comparison." (Report, p. 33.) The inclusion ofthis additional information is outside the
legislatively mandated scope of the Report.

In the MBC's 2007 Report to the Legislature, statistics related to other allied health
agencies were specifically excluded._The reason for doing so can be found in
Government Code sections 12529. 7, which requires a report to the Legislature ''on the
vertical enforcement and prosecution model," and 12529.6, which describes the VE
model as "cases involving alleged misconduct by physicians and surgeons."
2. The statistics contained in the Report are presented in a percentage format, thus making
the significance of the reported statistical variations difficult to understand. (See, e.g.,
Report, p. 47, ~harts 7a and 7b, p. 47.)
·
3. The Report states that the statistical conclusions are based entirely on data provided by
the MBC and no comparison has been made with data separately collected and
maintained by HQE. (Report, p. 6.) However, previously, there have been significant
differences between the MBC's statistical information when compared with data
separately collec!ec.i and maintained by HQE in the ProLaw database. For example, HQE
recently presented the MBC with a statistical breakdown of the number of days it takes
HQE from the date of acceptance of a case for prosecution to the date an accusation is
sent to the agency for filing. Those statistics establish a statewide average of 53 days,
and a statewide average of70 days from referred to filed. Unfortunately, this important
statistical measure of the continuing success of the VE program is not found in the draft
Report.
4. The Report also contains several new statistical measures, including: (1) date
investigation assigned to date investigation closed with no prosecution; (2) date
investigation assigned to completed investigation; (3) date investigation assigned to all
outcomes; (4) date investigation was completed (not accepted for prosecution, but
completed) to date accusation filed (not sent for filing, filed); (5) date accusation filed to
date case submitted to anALJ; (6) date accusation filed to date of various outcomes.
In contrast, statistics reported in the MBC's 2007 Report to the Legislature showed that
"the number of cases closed without prosecution was reduced from 145 days to 139 days;
obtaining medical records was decreased from 74 days to 36 days; conducting physician
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interviews reduced from 60 days to 40 days; obtaining medical expert opinions went
from 69 days to 36 days; filing accusations by HQES decreased from 241 to 212 days;
and obtaining interim suspension orders or temporary restraining orders decreased from
91 days to 30 days." (Report, p. 6.)
There are no comparable, straightfoxward stat.istical measures in the 2009 Report. As
such, as currently drafted, the 2009 Report does not allow for a direct and easy
comparison of the statistics reported to the Legislature in 2007 with those being reported
in 2009.

II.

Principal Reasons for Investigation Completion Delays:

The primary finding oft):ie Report is that "[w]bile the data collected suggests overall
reductions have occurred in the prosecution phase of[complaints against licensee's of the MBC],
the investigation phase has not realized such benefits, and, as a result, the overall time to resolve
coµ1plaints with a disciplinary outcome has only minimally improved." (Report, page 252.)
HQE agrees that, under the VE model, the overall time for HQE to complete the prosecution
phase ofMBC cases has decreased while, at the same time, the overall time for the 1v.ffiC to
complete the investigation pha5e has increased. However, the Report entirely omits information
that explains some of the principal reasons underlying the increased timelines for the MBC to
complete investigations. Those reasons include:
1. Investigator vacancy rate of 14%. The absence of trained, experienced investigators
appears to be the principal reason undermining the MBC's ability to complete
investigations. on a timely basis.

2. The constant tum-over of investigators at the MBC results in a significant loss of
productivity as pending investigations are transferred from one investigator to another
and, often, from one district office to another as well. This loss of productivity also
continues for a considerable period of time as newly hired investigators go through
the Academy and then complete their on-the-job training.

3. · Some of the most experienced and productive investigators have been reassigned to
train new investigators. As a result, these experienced and productive investigators
have carried a reduced investigation caseload, thus contributing to additional delays
in the MBC's ~imely completion of investigations.
·
4. The extremely limited availability of medical consultants, some of whom are in the
MBC district office only one day a week, has severely reduced the available dates for
subject interviews and completion of riledical consultant work. resulting in even
further delays.
·
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5. Finally, the issuance of the Governor's Executive Order in 2008 disrupted the MBC's
enforcement program by prohibiting contracting with medical consultants and expert
witnesses, thus significantly delaying the timely completion of investigations
statewide.
These five reasons are some of the principal causes for the delay in the MBC' s timely
completion of investigations. However, of those five reasons, only the vacancy rate is mentioned
in the Report and then not in a way that directly links the vacancy rate to the significant delay in
the timely completion of investigations. This critical information, which explains some of the
principal reasons underlying the increased timelines for the ?v1BC to complete investigations,
should be included.the MBC's 2009 Report to the Governor and Legislature.
III.

HOE' s Response to MBC's Recommendations:

The Report begins with an Executive Summary consisting of the first 11 pages which, in
all likelihood, will be the primary focus of the reader. The following is HQE's response to those
recommendations.
1. The first recommendation relates to "poor interpersonal communications" between
some MBC investigators and HQE attorneys which is reportedly aggravated by lack
of appreciation and respect for each other. The highlighting of isolated instances of
disagreement between a few MBC investigators and HQE attorneys inappropriately
elevates what should be viewed as a management issue to the primary
recommendation of the Report itself. This issue has already been specifically
addressed in the Joint Vertical Enforcement Guidelines (NEG) (First Edition, April
2008). (See JVEG, Section IO, p. 8, entitled "Courtesy and Cooperation.") HQE
agrees with the recommendation that there should be zero tolerance of negative
communication. Both HQE and MBC staff should renew their continuing efforts.to
ensure.this important aspect of the VE program is scmpulously adhered to by their
respective staff, .
2. Recommendation #2 is an effort to further define the phrase "under the direction of'
as contained in Government Code section 12529.6, ·as that statute was originally
enacted in 2006. However, section 12529.6 was later amended by the Legislature to
further define this phrase to mean "under the direction, but not the supervision of' the
deputy attorney general. (Stats. 2008, c. 33 (S.B. 797), eff. June 23, 2008.) Thus, the
Legislature has already done what the Report now recommends it do again.
In addition, HQE and the MBC have exhaustively addressed the implementation of
the direction authority by DAGs~ and the supervision authority by supervising
investigator~, in Section III of the Vertical Prosecution ·M anual (Second Edition,
November 2006). The bal~ce between.the DAG's direction authority and the
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supervision authority of supervising investigators is also reflected in numerous
provisions of the NEG issued in April of 2008. (See, e.g, NEG, Section 2,
regarding Investigation Plans and Progress Reports, and Section 3, regarding
subpoena duces tecum procedures and emphasizing the importance of teamwork
between investigators and DAGs.) Accordingly, while the phrase "under the
direction, but not the supervision of' as used in section 12529.6 does not require
further definition, both the· MBC and HQE should continue their efforts to ensure
uniform application of this legislative mandate statewide, in acqordance with the
applicable provisions contained in the VP Manual, as supplemented by the NEG.
· Recommendation #2 also includes the comment that "[tJbe departments must also
resolve the question of who is the client and ensure consistent understanding and
application of the resolution." (See also, p. 243.) However, the identity of the client
in MBC cases, which has remained unchanged for decades, is defined by law. During
the administrative prosecution phase of an MBC case, the client is the Executive
Director of the Medical Board ofCalifomia. (See Cal. Code Regs., tit.' 16, § 1356.)
Historically, the Executive Director has also delegated various duties and
responsibilities to client representatives who, in tum, act on his or her behalf for
specified purposes. Examples include the Deputy Director, who has been delegated
settlement authority for· all administrative prosecutions in Southern California, as weH
as the Chief of Enforcement. Such delegations of authority in state licensing agencies
are common in California. Fallowing issuance of a final decision .a nd order by the
Medical Board, and upon the physician's filing of a petition for administrative
mandamus in the superior court under Code of Civil Procedure section 1094.5
challenging that final decision and order, the client is the Medical Board itself. While
the Legislature's adoption of the VE model effectuated numerous changes to the
MBC's Enforcement Program, as well as to the duties and responsibilities ofHQE
DAGs statewide, at the same time it has not altered the legal definition of HQE' s
client during the administrative prosecution phase, or judicial review, ofMBC cases.
Of course, whenever the MBC, individual board members or Board staff, including
investigators, are sued in. state or federal court for actions taken in their official
capacity, the MBC itself or such named individuals are the client for purposes of that
litigation. Examples include civil actions filed in state ~uperior court challenging the
constitutionality of state statutes or regulations the MBC is charged with enforcing, as
well as federal civil rights actions filed in federal district court challenging actions
talc~~ .b.Y the MBC with respect to licensed physicians. ·
3. Recommendation #3 puts f~rth the idea that the VE process should be uniform
statewide. 'HQ~ agrees with this recommendation and, to that end, recommends that
both HQE and the MBC renew their joint efforts to ensure uniform application of the
VP Manual, as supplemented by the JVEG, to reach that important goal.
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Recommendation #3 also puts forth the additional suggestion that what HQE and
MBC need is another "joint manual." The MBC and HQE already have the VP
. Manual and JVEG, and the MBC also has its EOM. Both the VP Manual and JVEG
are up-to-date, in no need ofrevision and are entirely.consistent in content. These
two documents answer most, if not all questions, on how tbe VE program is to be
administered and should be followed statewide to ensure uniformity. Thus, while
there is no need for another 'joint manual," there is a strong need for HQE and MBC
managers to ensure uniform application statewi"de of the policies and procedures
already contained in the existing manual·and guidelines.
· 4. Recommendation #4 recommends that the VE model be limited to only certain
classes of cases. HQE agrees with this recommendation. · In this regard, HQE
recommends that cases involving other allied health care agencies be excluded from
the VE program. The VE program was enacted by the Legislature to address "cases
involving alleged misconduct by physicians and surgeons" (see Gov. Code,§
12529.6, subd. (a)), not cases involving other allied health care agencies. Including
such cases within the VE program requires the expenditure o{valuable investigator
and attorney time on non-physician cases that are no~ mandated by the VE model as
enacted by the Legislature. Also, since some allied health care agencies routinely
exhaust their enforcement budget prior to the ~nd of the fiscal year, the inclusion of
such cases within the VE program results in statistics that may show significant
delays in the timely completion of the inv~stigations in those cases; thus, perhaps
presenting an inaccurate statisti?al measure of the overall success of the program.
5. Recommendation #5 recommends a new joint statewide training program. HQE
agrees with this recommendation. However, the current statewide fiscal crisis
presents a significant challenge to the implementation oftbis recommendation. As an
alternative to a joint statewide training program, a uniform training program to be
conducted at each of Department ofJustice ~ffices, and in the MBC district offices,
wou~d probably.present a more fiscally viable option.

6. Recommendation #6 recommends that "the departments" give priority to resolving
current staffing vacancies and then goes on to identify four areas to pursue, all which
pertain to the problem ofMBC investigator vacancies. The inability of the MBC to
retain experienced investigators is a well-documented problem that predates
implementation of the VE program. (See 2007 Report to the Legislature, at pages 2526.) This ongoing problem continues to s~verely undennine the MBC's ability to
complete investigations on a timely basis. Until and unless this critical problem is .
successfully resolved, the MBC will continue to experience significant delays in their
!iroely completion of investigations.of alleged misconduct by physicians and
surgeons.
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Finally, on page 8 of the Executive Summary, the statement is made "Both HQES and
MBC are experiencing retention problems." As it applies to HQE, this statement is
incorrect and should be revised.
7. Recommendation #7 recommends that a working group from both the Attorney
General's Office and MBC be established to explore an efficient method of sharing
documents. HQE agrees with this recommendation, which was originally made by
the Enforcement Monitor in her Final Report to the Legislature in 2005 . (See Final
Report, Recommendation #3, page 203.)

8. The final recommendation (unnumbered in the second draft) is that "the most prudent
course of action at this time is the continuation of the pilot with the modifications
contained in Recommendations 1 through 7 to improve the implementation of the VE
model, and a reassessment of its success after two years." (Report, p. 11.) HQE
agrees with the recommendation that the pilot be extended for two years. HQE has
already provided its responses to Recommendations 1 through 7, above.
N.

Continuing Successes of the VE Program:

In its 2007 Report to the Legislature, the MBC stated:
"Reducing investigation completion delays, however, is only one method of
measuring improved pub1ic protection. The VE pilot was implemented by the
Legislature in recognition of ' ... the critical importance of the board's public health and
safety function, the complexity of cases involving alleged misconduct by physician:; and
surgeons,• [and because of] ' ... the evidentiary burden in the board's disciplinary c.ases
. . . ' (Gov. Code, § 12529.6, subd. (a).) While difficult to objectively measure through
statistics, improving coordination and teamwork between investigators and prosecutors
significantly improves the quality of the investigation of these complex cases.
Implementation of the VE pilot mandated by SB 231 has resulted in improvement in all
of these areas ... .''. (MBC's 2007 Report to the Legislature, "Executive Summary,"
atp. 2.)
The improvement in coordination and teamwork cited by the MBC in its 2007 Report has
continued, with a resultant improvement in the overall quality ofMBC investigations. This, in
turn, has been a significant contributing factor in HQE's successful reduction statewide in the
number of days it takes HQE from the date of acceptance of a case for prosecution to the date an
accusation is sent to the .agency for filing. While MBC investigators have encountered ·
significant challenges in the past two years including, among other things, the high .investigator
vacancy rate statewide, limited ·availability of medical c~nsultants, as well as issuance of the
. Governor's Executive Order in 2008 prohibiting contracts with expert witnesses to review cases,
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in HQE's view, MBC investigators are to be highly commended for their hard work, dedication,
professionalism and strong commitment to public protection. These, and other, important
continuing successes of the VE program should be included in the MBC's 2009 Report to the
Legislature.
V.

HOE 's Recommendations to Further Improve the-VE Proeram:

Like any government program, the VE program can be improved. Accordingly, HQE
presents the following three recommendations for possible inclusion in the MBC's Report.
1. Interagency Contract for the Attorney General's Office to provide the MBC with
Investigative Services: As noted above, the inability of the MBC to retain
experienced investigators is a well-documented problem that predates implementation
of the VE program. Currently, the MBC has a 14% investigator vacancy rate. HQE
recommends that the MBC consider entering into an interagency contract for the
Attorney General's Office to provide investigative services to the MBC, in addition to
the legal services it currently provides. Funds that would otherwise be used by the
MBC to pay the salaries of the currently vacant investigator positions could be used
for this purpose.
2. Video Conferencing: Under the VE Model, HQE has assumed the burden of the
majority ofrequired travel statewide between the various Attorney General's Offices
and MBC district offices. As a result, DAGs spend hm1dreds of hours a year
traveling on California freeways in order to confer with investigators, review
documents and attend interviews. Implementation of a video conferencing network
statewide would eliminate the necessity of some of this required travel, reduce the ·
number of attorney hours expended driving rather than performing legal work,
provide a convenient method for investigators and DAGs to readily confer when more
than a simple telephone call is required and, from an environmental standpoint, would
reduce the negative impact such travel places on the environment overall. HQE
recommends that HQE and MBC work together to implement a video conferencing
network statewide to further improve the VE program.
3. Require Physician Cooperation with MBC Investigations: A significant factor
preventing the timely completion of investigations is the refusal of some physicians to
cooperate during an MBC investigation. This refusal to cooperate routinely results in
significant scheduling problems ~d delays, countless hours wasted serving and
enforcing subpoenas, and delays resulting from the refusal to produce medical records
or answer questions during subject interviews.
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Other states have long required their licensees to cooperate with investigations being
conducted by disciplinary authorities. ·csee, e.g., Ariz. Rev. Stat.,§ 32-1401, subd.
27(dd) [defining unprofessional conduct by a physician as including, among other
things, "[f]ailing to furnish information in a timely manner to the board or the board's
investigators or representatives if legally requested by tlJ.e board."]; Ohio Rev. Code
Ann., § 4731.22, subd. (B)(34) [authorizing state medical board to discipline ·
physician for failure to cooperate in an investigation conducted by the board,
including failure to comply with a subpoena or order issued by the board or failure to
answer truthfully a question presented by the board at a deposition or in written
interrogatories]; MD H~Ith 0cc. Code,§ 14-404, subd. (a)(33) [authorizing
disciplinary action against any physician who "[f]ails to cooperate with a lawful
investigation conducted by the Board."]; Wash. Rev. Code Ann.,§ 18.130.180
[ defining unprofessional conduct to include, among other things, failure of a health
care professional to cooperate with disciplinary authority by, among other things, not
furnishing papers, documents, records or other items, not furnishing a full and
complete explanation in writing of the complaint filed with the disciplinary authority,
and not responding to subpoenas issued by the disciplinary authorityJ; Tenn. Code, §
63-1-1 I 7, subd. ( e) ["A health care provider's v:illful disregard of the request for
medical records pursuant to this section is grounds for disciplinary action by the
licensing board that regulates the health care provider."]; also compare Cal. Bus. &
Prof. Code,§ 6068, subd. (i) [establishing duty ofan attorney "[t]o cooperate and
participate jn any disciplinary investigation or other regulatory or disciplinary
proceeding pending against himself or herself. ..."].)
The enactment of such a statutory requirement in California would significantly
reduce the substantial delays that result of a physician• s failure to cooperate during an
MBC investigation which, unfortunately, have now become routine statewide.
HQE's Recommendations #1 and #2 can be implemented immediately. Permitting the
Attorney General's Office to provide investigative services to the MBC would help to resolve the
principal reason undermining the IvIBC's inability to complete investigations on a timely basis
by providing trained, experienced investigators to compliment the job that is being performed by
MBC investigators. At the same time, implementation of a video conferencing network
statewide would result in significant savings in both investigator and attorney time, thus further
improving the efficiency of the VE program. While HQE's Recommendation #3 wili require
legislative action, requiring physician cooperation during MBC investigations would
significantly reduce not only the delays resulting from a physician's refusaf to cooperate, but also
save the substantial time and expense required to seek and obtain necessary court orders to
enforce subpoenas, produce medical records or require physicians to answer questions during
subject interviews.
·
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In conclusion, thank you for the opportunity to consult on the drafts of the MBC's 2009
Report to the Governor and Legislature on the VE model. HQE looks forward to the opportunity
to review and comment on subsequent drafts of the Report so that :it can then fulfill its
consultation obligations under section 12529.7.

Sincere_ly(

..•·

v-----~
~" ·

_,,,.,..-'

t, · ...

CARLOSRAMIREZ
Senior Assistant Attorney General
For

Cc:

EDMUNDG. BROWN IR.
Attorney General

David Chaney
Chief Assistant Attorney General
Civil Division
Renee Threadgill
Chief of Enforcement
Medical Board of California

Report to the Legislature on Vertical Enforcement and Prosecution Model 2012

Page 36

HQES Response to 2010 Report

Report to the Legislature on Vertical Enforcement and Prosecution Model 2012

Page 37

EDMVJVD G. BROWN JR.

State of California
.DEPARTMENT OF JUSTICE

Attorney General

300 S. SPRING STREET
LOS ANGl::LES, CA .90013

Public: (213) 897-2000
Telcphune: (213) 897-6924
Facsimile: (213) 897-9395
.E-Mail: carlos.ramirez@doj .ca .gov

October 12, 2010
Board Members
Medical Board of Califomja
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

RE:

Initial Response of the Health Quality Enforcement Section (HQE)
to the Medical Board Program Evaluation Conducted By Ben Frank
and HQE~s Comprebensive Report to the Medical Board Regarding
Physician Discipline under the Vertical Enforcement Program

Dear Board Mcmbe.rs:
Thank you for the opportunity to review the original Program Evaluation dated July 6, 2010,
the.draft Summary Report dated July 21, 2010, and the latest Summary Report dated August 2,
2010, prepared by Ben Frank, which document his .findings, conclusions and recommendations
following his review of the Medical Board's programs. 1
As you know, the Medical Board originally authorized its Executive Director "to undertake
a comprehensive, independent evaluation of the Medical Board.',2 In this regard, the stated purpose .
of the· evaluation was "to conduct an independent and unbiased review of the Medical Board's
organizational structure and core programs to identify strengths and weaknesses of current
operations and develop recommendations for improvements. " 3 That would soon change. Shortly
after commencement of the evaluation, "it wasjpintly determined, in consultation with Medical
Board management, that the primary focus of [the] assessment [would] be on {1) identifying and

1 The original Program Evaluation dated July 6, 2010, will be referred to herein as "Frnnk Rep on l" followed by the
page number. The draft Summary Report dated July 21, 20 I 0, will be referred to herein as "Frank :Report IJ" followed .
by the page number. Finally, !he latest Summary Rcpon dated August 2, 20 I 0, will be ·referred to herein as "Frank
Report Ill," followed by the page number. When referred to generally, all three reports will be referred to herein
collcccivcly as simply the "Frank Report."

. i

Frank Report 1, at p . I-1; Frank Report If, at p. 1-1; and Frank Report lll , at p. 1-1 :

3

Frank Report J, at p. I-2; Frank Report II, at p. I-2; and Frank Report III, at p. I-2 .
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assessing the impacts of the VE Pilot Projcct[4 ] on the Enforcement Program,. (2) identifying and
assessing the benefits provided from the increased expenditures for VE-related legal services, (3)
identifying and assessing other factors contributing to deteriorating Enforcement Program
performance, and (4) developing an Enforcement Program Improvement Plan. " 5
.As a result of this joint determination, the primary focus of Mr. Frank's evaluation shifted
the Medical Board's organizational structure and programs as specified in the original
from
away
Offers and, instead, centered on the Office of the Attorney General and, more
for
Request
specifically, oh the Health Quality Enforcement Section (HQE). The joint determination of
Mr. Frank and Medical Board management to conduct an evaluation ofHQE, and its activities
spanning over several years, was made without the knowledge, input or involvement of the Office
of the Attorney General or HQE. 111ereafter, Mr. Frank's evaluation ofHQE was based on
extremely limited information from HQE itself and, regrettably, the comprehensive, reliable
statistical data provided by HQE to Mr. Frank at his request was virtually ignored. Additionally,
notwithstanding representations that he would consult with me, as HQE's Senior Assistant Attorney
General, at the conclusion of his evaluation, Mr. Frank did not do so. In short, the evaluation of
BQE conducted by Mr. Frank was completed with Httle.iuput from HQE, and reached the
conclusion that the Medical Board's Enforcement Program is deteriorating largely for reasons
attrjbuted to HQE, with little or no assessment of the long-standing and unresolved problems within
the Medical Board's Enforcement Program itself that continue to affect investigator performance
.
and investigation completion timelines. 6
The purpose of this response by HQE to the Frank Report is threefold. First, this response
will identify and address some of the flaws in the Frank Report, demonstrating how some of its key
:findings, conclusions and recommendations are incorrect as a matter of fact, law or both. Had HQE
been pcmiitted to fully participate in the evaluation of its own activities, it is anticipated that these
flaws could have been eliminated from the Frank Report before it was submitted to the Medical
Board. Second, this response will present HQE's comprehensive report.to the Medical Board,
entitled "Physician Discipline under the Vertical Enforcement Program," based on the statistical
data contained on the ProLaw database maintained by the Office of the Attorney General. As this
report will demonstrate, while further improvement should definite~y be pursued, the VE program
bas improved, and continues to improve, public protection of patients receiving medical services in
California while, at the same time, protecting physicians from unwarranted or needlessly protracted
investig~tions and prosecutions. Finally, this response will report on significant steps that HQE has
c,tlready taken in its continuing efforts to further improve its own performance, and also present
"VE'; refers to t~e " vertical enforcement and prosecution model" mandated by the Legislature in Government Code
section 12529.6 which defines the manner in which allegations of unprofessional conduct by physicians and surgeons
are to be investigated and, if warranted by the evidence, prosecuted by the Health Quality Enforcement Section. At th.is
point, the VE program is not a "pilot program," having been repeatedly extended by the Legislature, nor is it referred to
as such in Government Code section 12529.6.

4

5

Frank Report 1, at p. 1-3; italics original; footnote added; Frank Report II, at p . I-2; and Frank Report Ill, at p. I-2.

It should be noted that the Frank Report comes v irtually on the heels of the Medical Board's Report to the Governor·
and the Legislature dated June 2009 (which was actually submitted later in 2009), wherein the Medical Board was
statutorily required to "report and make recommendations ... on the vertical enforcement and prosecution model
created under Section 12529.6." (Gov. Code,§ 12529.7.)

6
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HQE's recomroendation·s on important ways that the VE program can be further improved to
address some of the long-standing, systemic problems within the Medical Board'·s Enforcement
Pro.gram.
Table of Contents
I.
IL
III.

I.

Flaws in the Frank Report;
Physician Discipline under the :Vertical Enforcement Program; and
Important Steps HQE Has Taken to Jmprove its Own Performance, and
HQE's Recommendations on How the Medical Board' s Enforcement })rogram
Can Be Further Improved.

Flaws in the Frank Report
1. The Statistical Basis of the Frank Report is Unreliable
The Frank Report relies almost entirely on information obtained from the Medical Board's
Case Tracking System (" CAS"), which is a management information system shared by other
agencies in the Department of Consumer Affairs. However, information regarding Medical
Board investigations and prosecutions contained in the CAS system has long been criticized
and continues, at times, to be umeliable. For example, almost six years ago, in November
2004, the Medical Board's Enforcement Monitor7 noted that the CAS system "suffers from
numerous inadequacies and problems impeding MBC's licensing and enforcement
programs, and undermining its public disclosure program.''8 Later, in her Final Report in
November 2005, the Enforcement Monitor specifically recommended that the Medical
Board and HQE upgrade their information-management systems, noting that "MBC is
studying [management inforni..ation systems] improvements with [the Department of
Consumer Affairs]; Pro-Law .is now in use at HQE ... " 9 While HQE has fully implemented
jts Pro Law case management system, over the last six years the Medical Board ·continues to
utilize the CAS system.
Indeed, the Frank Re.Port itself specifically notes some of the significant problems that
demonstrate the unreliability of information maintained by the Medical Board in the CAS
system. For example, "it appears that some updates to CAS are not always consistently
posted by District Office staff for various interim investigation activities, including activities
involving: Medical records requests[,] Complainant and Subj.ect interviews[,] [and] Medical

Business and Professions Code section 2220.] provided for the appointment ofa "Medical Board Enforcement
Prot,.rram Monitor" 10 monitor and evaluate "the disciplinary system and procedures of the board, maJcjng ns his or her
highest priority the reform and rcc11gineering of the board's enforcement program and operations and the improvcmc.n l
of the overall efficiency of the board's disciplinary system." (Added by Stats. 2002, c. 1085, (Sen. Bill No. 1950), § 18 ;
repealed by Stats. 2004., c. 909 (Sen. Bill No. 136), § 3 , operative Jan. l, 2006.)
7

8

Ini ti al Report, Executive Summary, at p . ES- 12.

9

Final Report, Conclusions and Recommendations for the Future, atp. 203 .
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·Consultant case reviews. " 10 There are other problems as well. 11 "In some cases CAS is
updated to show when the activity commenced (e.g., requested medica1 records, requested
or scheduled a Complainant or Subject interview, or submitted records for .review by the
Medical Consultant or a Medical Expert, but CAS is not updated to show when the activity
was completed). In other cases CAS is updated only when the activity is completed, or not
updated to show either initiation or completion of the activity." 12 Notwithstanding these
significant problems, the Frank Report reHes, almost entirely, on information obtruned from
the CAS system.
On qr about March 3, 2010, 13 Mr. Frank requested statistical information from HQE
covering multiple aspects and stages of Medical Board investigations and prosecutions
covering the period of 2005 through and including 2009.14 On June 20, 2010, after much
effort, l·IQE provided Mr. Frank with a comprehensive response to his re~uests for case
specific infonnation for each of the calendar years of 2005 through 2009. 5 In total, H OE
provided detailed case specific information to Mr. Frank on a total of 1,899 cases. 16 Finally,
the requested information was provided to Mr. Frank first in .pdf format, and then in Excel
spreadsheets.
The Frank Report virtually disregards the reliable statistical information obtained from the
ProLaw database, ad1111tting that "with some isolated exceptions, [it] was not used." 17 The
justifications offered for disregarding the infonnation provided by HQE

° Frank Report I, at p . I-8; see also Frank Report II, at p . I-4; and Frank Report III, at p . 1-3 and 1-4.

1

11 For example, the Frank Report notes that the statistical measures of the average time e1apsed to complete interim
investigation activities "may not be representative of actual performance" and, further, that "(t]he measures related to
obtaining [m]edical [r)ecords are especially limited." (Frank Report 1, atp . I-9.) With respect to procuring medical
records, the Frank Re_port also notes that "[t)he Medical Board's measures count the records as received irrespective of
the completeness or quality of the records provided, and do no t account for supplemental submissions." (Frank Report .
I, at I-9 ; Frank Report II, at p. I-4; and Frank Report II.I, at p. l-4.)

12

Fnu:iJc Report I, at pp. l-8 and I-9 .

The Frank Report states that a revised data request was submitted to HQ.Eon March 9, 2010, but later claims the date
was March 7, 2010. (Frank Report I, at p. 1-11; Frank Report II, .a t p . 1-5.) The date of this request is changed yet again
in Frank Report Ill, this time to April 22, 2010. (Frank Report III, at p. I-6.)

·-. ll

14

Frank Report I, at p. I-1 0; Frank Reponil, at p. I-5 ; and Frank Report Ill, at p. I-5.

15 Toe information for each cuse that was provided co Mr. Frank included : (1) the Pro Law matter number, (2) maner
description; (3) inve-stigation number; ~4) type of administrative matter; (5) the date the matter was opened; (6) the date
the mattenvas accepted for prosecution; (7) the date the pleading was sent to the Medical l3oard for filing; (8) the
number of days between the date the matter was accepted for prosecution and the date the pleading was sent to the
Medical Boa~d of filing; (9) the date the pleading was signer:! by the Executive Dii-ector; (I 0) the number of days
between ·the date the pleading was sent to the Medical Board for filing and the date the pleading was signed by the
Executive Director; (1 1) the number of days between the date the pleading was sent the Medical Board for filing and
the date the stipulated settlement was sent to the Medical Board ; {12) where applicable, the dare the matter was rejected
for prosecution; and (13) .if the case was rejected, the date it was returned to. the Medical Board.
16 The 1 899 total cases are broken down p_
e r year as follows : CY 2005 - 409 cases; CY 2006 - 387 cases, CY 2007 354 cases, CY 2008 - 355 cases, and CY 2009 - 394.

17

Frank Report II, cover Jetter, a.l p. 3; see also Frank Report II, cover letter, at p . 3.
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vary. 18 Unfortunately , this is not the first time that reliable statistical information provided
by HQE has been disregarded.
Accordingly, relying on the admittedly incomplete infonnation obtained from the CAS
system while, at the same time, disregarding the statistical information provided by HQE
from the ProLaw database, caUs into question the accuracy of the findings, conclusions and
recommendati ons contained in the Frank Report. 19
2. The Frank Report Does Not Assess the Single Most Important Cause for Investigation
Completion Delays - Continuing High Investigator Vacancy Rates and Turnovers
The Frank Report documents, but does not assess in any meaningful fashion, the most
significant flaw in the Medical Board's Enforcement Program, namely, the. inability of the
20
Medical Board's Enforcement Program to recruit and retain experienced jnvestigators.
past
the
over
times
many
documented
This long-standing , problem, which has been folly
decade, continues to have a significant negative impact 011 both investigator performance
and investigation completion timelines.
In her Initial Report back in 2004, the Enforcement Monitor correctly observed that:
"Recruitment and retention problems plague personnel management at the
Medical Board. Supervisors and field investigatoTs uniformly report that
valuable, experienced investigators are lost and well-qualified applicants go
elsewhere because of salary disparities between the pay of the MBC and
other agencies hiring peace officers. MBC regularly loses in competition
with other agencies over highly qualified investigative personnel."21
Later, in her Final Report in 2005, the Enforcement Monitor again noted that:
"Compoundin g the loss of 19 sworn investigator positions during the 200104 hiring freeze, MBC continues to lose highly trained and experienced
investigators and well-qualified applicants to other agencies because of .
disparities between MBC investigator salaries and those.at other agencies
Originally, the reasqns for this decision were reportedly that "much of the data provided by HQE was not provided
until near the conclusion of the.assessment," and "much of the data provided was incomplete and oflimited utility ... "
(Frank Report II, cover lc.ttcr, at p. 3 .) Those reasons were later revised lo add that "much of the data waS unavailable,
incomplcl·e and of limited utilily." (frank Report ID, cover letter, at p . 3; italics added.) It is unclear how the statistical
information provided by HQE to Mr. Frank was "unavailable."

18

19 'While the frank.Report statc:s thut "[w)e filtered, compiled, summarized, and a.nalyzcd the data provided as needed
for purposes of this study" (Frank Report II, at p . I-3; Frank Report Ill, at p . 1-3 ), there is no description of the
methodology that was used to compile the statistics presented in the report.
2

° Frank Report 1, a.r pp . Vl-44 and Vl-45 ; Frank Report 11, at p. Vl-19; Frank Report ill, alp. VI-19 and VI-20.

21

Initial Report, Ex:ecutive Summary, at p. ES-24.
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hiring peace officers. The Monitor urged MBC to continue its efforts to
reinstate its lost enforcement program positions aud to upgrade the salaries of
its investigators commensurate with the competition.

"
"The related problems of investigator recruitment and retention can
ultimately be addressed by full implementatio n of the integrated vertical
prosecution system envisioned in SB 231. Upon a showing of the success of
the vertical prosecution system, and with the Legislature's affirmative
apptoval after review of the 2007 report, tl1e transfer of the MBC
investigators to HQE \Vill eventually result in special agent status for MBC's
sworn personnel and a concomitant increase in pay and career
rccognition.[2 2 ] Morale and productivity wilJ be boosted, and MBC's ability
to ~ecruit and retain highly qualified investigators will be dramatically
improved ." 23
Very little has changed in the last five years. Simply stated, the Enforcement Monitor's
description of the inability of the Medical Board to successfully recruit and ret~in
experienced investigators is as true today as it was in 2005 .
. The Enforcement Monitor'.s Final Report in 2005 also clearly shows that the long~standing
morale and productivity problems that have continually plagued the Medical Board
Enforcement Program, and .i ts inability to recruit and retain highly qualified investigators,
unquestionabl y predate the January 1, 2006. implementatio n of the "vertical prosecution and
enforcement model" mandated by the Legislature in Government Code section 12529.6.
investigation completion
Less than one year ago,.HQE identified tbe top three reasons
delays as:

for

"Investigator vacancy rate of 14%. [24 ] The absence of trained, experienced
investigators appears to be the principal reason undermining the MBC's
ability to complete investigations on a timely basis.
"The constant tum-over of investigators at the MBC results in a significant
loss of productivity as pending investigations are transferred from one
investigator to another and, often, from one district office to another as well.
This loss of productivity also continues for a considerable period chime as
At \he last minme, Senate Bill 231 was changed to eliminate the contemplated transfer of Medical Board
investigators to the Office of the Attorney General. As a result, the anticipated increase in pay and career recognition
that would have accompanied the proposed transfer never happened.

12

21

f ~al Report, Executive Summary, at p . ES-20; footnote added.

As of late 2009, the investigator vacancy rate bas now reportedly climbed to 16°&. (Frank Report I, p. II-51 ; Frank
Report II, at Il- 15; Frank Report III, at p . Il- 16.)

24
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newly hired investigator s go through the Academy and then complete their
on-the-job training.
"Some ofthe·most experienced and productive investigator s have been
reassigned to train new investigator s, rather than having ~he Supervising
Investigato r I in each district office conduct this training for new hires. As a
result, these experienced and ·productive investigator s have carried a reduced
investigatio n caseioad, thus contributi~ g to additional delays in the MBC's
timely completion ofinvestiga tions." 25
The vacancy rate of experienced investigato rs fluctuates but continues today. For example,
two experienced and productive Medical Board investigator s have recently indicated their
intention to transfer to other state agency investigf:ltor positiops in order to receive a
promotion to the "senior investigator " classificatio n. New investigato rs will ultimately have
to be hired to fill those positions, then go through the Academy and finally complete their
on-the-job training. Apprnxima tely one year after their hire date, they will become fully
productive as Medical Board investigator s, only to leave for desired promotions, or be
recruited by other state agencies, which will start the process al] over again.
The Frank Report correctly notes "[i]t is unlikely that Enforcemen t Program performanc e
will improve unless Investigato r workforce capability and competenc y levels are stabilized
26
and, eventually restored to the levels that existed earlier in the decadc." This is trqe, as it
has been for almost a decade. At the same time, ho:wever, the Frank Report contains no
statistical analysis of the continuing impact that the high investigator vacancy rate and turnover continues to have on investigator performanc e and investigatio n completion
timelines.27 To better assess the impact of investigato r vacancy rates on the completion of
investigatio ns, on May 3, 2010, HQE requested from MBC substantiall y the same data
MBC provided to Mr. Frank. MBC staff is currently working to produce this data.
Recognizin g that some investigatio ns were simply taking too long to complete, in July 2009,
the Enforcemen t Pr9gram's Executive Managen:ie nt created a new "Case Aging ·council''
whose tasks include, among other things, the review of aging investigatfo ns in order to
identify and resolve the various reasons for investigatio n completion delays in.those matters.
Response of the Health Quality EnforcemenlS ection to the Medical Board ofCalifomia' s Report to the Governor
and Legislature (SeeondDraft 6-7-09), atp. 3; footnotes added.

2s

Frank Report 1, at p. VI-44; Frank Report Il, alp. VI-19. In Frank Report Ill, this finding was significantly changed
to read as follows: "It is unlikely that Enforcement Program perfom1ance will improve significantly unless Investigator
workforce capability levels are szabilized." (Frank Repon III, at p. VI-19; italics added.)
2 ·1 For example, the Frank Report contains no analxsis of the impact of the cons.tan! reassignment of investigations from
one investigator to another, or of the more recent development of investigations being transferred by Medical Board
management from one District Office to another. This latter practice is particularly disruptive lo the orderly and timely
completion of investigations since it requires an investigator remotely 1ocated from the event or incident lo familiarize
him/herself with the case, and then to complete the investigation. Such transfers of investigations arc also routinely
ordered wilh.o ut any advance notification to , or in.put from, HQE, which, in turn, results in corresponding shifts in HQE
caseloads that arc often inconsistent with HQE staffing.

26
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Greater efficiency and productivity by inyestigators will not, however, directly address the
root cause for-aging investigations, namely, the inability pf the Medical Board to recruit and
retain experienced investigators.
While only the Medical Board can solve the high investigator vacancy and turnover
problems that have plagued its Enforcement Program for almost a decade, HQE has offered
assistance in an effort to ameliorate the effects of these problems. Beginning in 2006 and
continuing to 2009, HQE has offered to provide investigator services to the Medical Board
in orderto help reduce investigation completion delays. While HQE ' s offer has not been
accepted, HQE recommends that the Medical Board consider this option, especially if no
reasonable alternative presents itself. ·
·
3 . The Frank Report Does Not Assess the "Chronic Weakness" in the Medical Board's
Enforcement Program - its Expert Reviewer Program
The Frank Report mentions, but again fails to analyze in any meaningful fashion, the second
most significant flaw in the Medical Board's Enforcement Program, namely, the "chronic
weakness in the Medical Board 's Expert Reviewer Program ... " 28 The continuing
debilitating effect of this "chronic weakness" in the Medical Board's Enforcement Program
simply cannot be overstated.
Both Frank Report I and Frank Report II correctly state that "in recent years little attention
has been given to chronic weaknesses in the Medical Board's Expert Reviewer Program,
except to authorize .an increase in the billing rate for review services from $100 to $150 per
hour." 29 Those chronic weaknesses are identified as "deficiencies involving the insufficient
availability of Medical Experts, particularly in specialized areas, the extended time-frames
needed by the Medical Experts to complete their reviews, the quality of the Medical ·
Expert's reports,_and the effectiveness of the Medical Experts providing testimony as an
Expert Witness at a hearing (when needed).'' 30 However, Frank Report Ill deletes these
stated deficiencies in their entirety and, instead, simply recommends that the Board's policy
testricting the use of experts to no more than three times per year be eHminated. 31 While
elimination of this board-imposed restriction, which does not similarly restrict defense
counsel, will.make the most qualified experts more readily available, it will not, standing
alone, sufficiently address all of the def'i.ciencies correctly noted in Frank Reports I and II.
Expert opinions rendered by a Medical Board expert, following his/her review of the
evidence gathered during the investigation, are the very heart of a quality-of-care case. The
decision to recommend the filing of an accusation against a physician in a quality-of-care
28

Frank Report I, at p. Vl-44.

29

Frank Report 1, at p. Vl-44; Frank Report II, at p . Vl- l 8.

°

3 Frank Report 1, alp. Vl-44; Frank Rc:pon II, at p. Vl-18.
31

Frank Report UI, atp. VI-19 .
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case rests, in large part, on the expert opinions provided to the assigned HQE deputy
attorney gen,eral. And, as has often been demonstrated in the past, these cases will stand, or
fall, based on the quality and soundness of those expert opinions.
It must be remembered that HQE has as strong an interest in protecting physicians against
the unwarranted filing of discip1inary charges against their medical licellses as it does in the
fair prosecution of those cases where, based on the evidence, disciplinary charges arc
warranted. It is for this reason that the quality and soundness of expert opinions submitted
to HQE in quality-of-care cases arc so very important.
"When meeting_with an expert witness to prepare her or him for the hearing, HQE deputy

attorneys general are often informed that the expert witness has never testified before and
that the upcoming hearing wi11 be their first time doing so. Following such meetings, HQE
deputy attorneys general occasionally return to the Attorney General's Office following
such meetings with serious concerns regarding the expert's understanding the case, ability to
artict:Jlate the basis for his/her expert opinions, or willingness to testify at the upcoming
hearing.
HQE has brought up with Medical Board executive staff the continuing problems that exist
within the Medical Board's Expert Review Program. Years ago, it was reportedly the
practice of the Medical Board to meet wjtb prospective experts to review their qualifications
32
and to determine whether, in addition to meeting the minimwn requirements, they were
Reviewer
Expert
Board's
sufficiently qualified to serve as an expert in the Medjcal
Prograrri. Unfortunately, that procedure was discontinued long ago. In late 2009, HQE
rec9mmended that the Medical Board reinstate fujs procedure as part of the selection
process for Medical ,Board experts and, further, offered to have a Supervising Deputy
Attorney General participate on the interview panel. 33 To date, HQE' s recommendati on
and offer have not been accepted. 34

Tue minimum requirements for a physician to panicipate as an expert in the Medical Board's Expert Reviewer
Program are: (1) _p ossession of a current California medical license in good standing with no prior discipline, no
Accusation pending, and no coµiplaint history within the last three years ; (2) Board ccrtUicntion in one of the 24
ABMS specialties (the American Board ofFacinl Plastic & Rcconstructive Surgery, the: American Board of Pain
Medicine, the Ame_rican Board of Sleep Medicine and the American Board of Spine Surgery are also recogniz.cd) with a
minimum of three years of practice in the specialty area after obtaining ·Board certification; and (3 ) have an active
practice (defined as al least 80 hours a month -i n direct patient care, clinical activity, or teaching, at leasl 40 hours of
which is in direct patient care). (See http ://www.mbc.ca.g ov/licensee/exper t reviewer.html)
J2

In addition to careful selection of only those qua!ifi~d to serve as experts, the Medical Board should seriously
consider~ additional improvements to the program as well. First, consideration should to be given to increasing the
compensation (currently set at $1 SO per hour for case review/consultati on and $200 for providing expert testimony) ill
order to attracrmore quali fied expert reviewers. Simply st ated, a physician should not have to suffer an economic
pena lty for agreeing to participate as a Medical Board expert. Second, pefore they are assigned to review any case,
physicians accepted by the Medical Board's E.-<pert Reviewer Program should be required to attend a comprehensive
training conference to be conducted, in part, by HQE in order to ensure that they are adequately trained and prepared to
fulfill their duties and rcs-ponsibilities as an expert for the Medi~al Board.

.3J

c ations from physicians who meet the
3• The Medical Board recently published an advertisement seeking nppli_
m inimum qualifica1ion and currently practice in California and arc interested in providing expert reviev,;er services for
the Board . (Sec M edical Board Newsletter, Vol. 115, July 2010, at p . 7.)

Report to the Legislature on Vertical Enforcement and Prosecution Model 2012

Page 46

Board Members
October 4, 2010
Page 10
4. The Frank Report Docs not Assess Another Leading Cause of Investigation Completion
Delays - the Unavailability of Medical Consultants in the District Offices
The Frank Report mentions, but again fails to analyze in any meaningful fashion, another
flaw in the Medical Board's Enforcement Program, namely, the unavailability of Medical
Consultants in the District Offices .35

In her Initial Report in 2004, the Enforcemont Monitor observed that: ·
· "Medical consultants p1ay a vital and varied role in the Medical Board's
complaint handling and investigation process The Monitor believes
problems of medical consultant availability, training and proper use
contribute significantly to lengthy investigations and inefficient
operations." 36
Unfortunately, as the Frank Report ~orrectly notes, nothing has changed in the last six years.
«since publication of the Enforcement Monitor's reports there has been very little change in
the availability of Medical Consultants.',3 7 The Frank Report also notes that "Needs in this
area have not been emphasized. " 38 This leading cause for investigation completion delays
simply must be addressed.
Medical consultants across the State continue to be unavailable in·the District Office, often
for the majority of the work week. Investigations are stalled, subject interviews delayed,
medical records are unreviewed, medical consultant memorandums remain unwritten, and
the whole process grinds to a halt as the entire VE team awaits the return of the Medical
Consultant to the District Office. As noted by the Enforcement Monitor years ago, the
unavailability of Medical Consultants contn"butes significantly to lengthy investigations and
in~fficiei:rt o_p erations. U:nfo~nat~ly, very litt_le has chan&ed in the last six years to correct
this continumg cause of mvest1gat10n completion delays. 3

Frank Report I, at pp. VI-42 and VI-43; Frank Report 11, at pp. VI-17 and Vl-18; Frank Report ill, alpp. Vl-16 and
.
VI-18 .

JS

36

Initial Rcpert, at p. 144; emphasis added.

37 Frank Report I, alp. VIl-43; Frank Report II, alp. VI-18; Frank Report ill, at p . VI-18 . The Frank Report states that
."no additional fond ing forM.c dical Consultants was included in th(e) package (that established the VE program or in
the 2010/11 budget]." (Frank Report I, at VI-43; Frank Report II, atp. VI-18; Frank Report ill, atp. VI-18 .) However,
as far back as 2005, it y,,as conremplated chat a portion of the increased initial nod biennial fees paid by licensees would
.
be used for this purpose. Specifically, in her Final Report, the Enforcement Monitor noted that "SB 231 (Figueroa)
increases initial and biennial renewal fees by 30%. MBC management staff plans to use some of these additional funds .
to increase medical consultant hours," (Final Report, at p . 87.) It is unknown whether that was ever done.

3~

Frank Report ll, at p. Vl-18; Frdl1k Report ill, at p . Vl-18 .

The lv!cdical Board recently submitted a budget augmentation request to address this problem, but this request has
·
not been approved.

3'>
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5. The Frank Report Does Not Recognize HOE's Legislative ly-Mandate d Oversight
Resoonsibi lity Over lnvestigatio ns and Prosecution s of Medical Board Cases
HQE agrees that investigatio n completion delays continue to be a significant prob1em in the
Medical Board's Enforcemen t Program. However, rather than analyzing the impact of the
most significant reasons for those delays (i.e., the continuing high inyestigato r vacapcy rates
and turnover, sho1tage of qualified experts, and unavailabil ity of medicai consultants) , the
Frank Report concludes that the higher level of involvemen t by HQE deputy attorneys
general at the investigatio n stage, mandated by the Legislature in Governmen t Code section
12529.6, is the real cause for these delays. Again, this is error.
At the outset it is -important to recognize that the Legislature has created a partnership
between the Medical Board's Enforcemen t Program and the HQE'Sectio n of the Office of
the Attorney General. It is also important to recognize that HQE has a legislatively m:andated oversight responsibili ty over investigatio ns and prosecution of Medical Board ·
cases. Over the last two decades, the Legislature has increased HQE's oversight role,
gradually shifting more and more-respo nsibility to HQE in the process. In 1991, the
Legislature created HQE within the Office of Attorney General and charged it with "primary
responsibili ty" to prosecute administrat ive disciplinary proceeding s before the Medical
Board. 40 Later, in 2006, the Legislature expanded HQE's role by shifting priuiary
responsibili ty for investigatio ns of alleged misconduct by physicians and surgeons to
HQE .4 1 At the same time, the Legislature also mandated that those investigatio ns be
conducted using the "vertical prosecution model" 42 undei· which the assigned HQE deputy
attorney general is required 10 direct43 the investigator who is "responsibl e for obtaining the
evidence required to permit the Attorney-G eneral to advise the board on legal matters such
as whether the board should file a formal accusation, dismiss the complaint for a lack of
evidence required to meet the applicable burden of proof, or take other appropriate legal
action_'' 44
As part of its oversight responsibili ty, HQE is responsible for ensuring that no physician is
charged with unprofessio nal conduct unless those charges are supported by clear and

40

Gov. Code,§ 12529, as· added by Stats. 1990, c. 1597 (S .B . 2375) .

•11

Gov. Code,§ 12529.5, as added by Stats. 2005, c. 674 (S .B. 231) .

ln 2·0 08, the model was renamed the ·•vcrt.ical enforcement and prosecution model." (Gov. Code, § 12529.6, &-ubd.
(a) , as amended by Stats. 2008, c. 33 (S.B. 797) .

42

HQE li~s long taken the position that the direction authority conferred under Government Code section 12529.6 does
not include superv~sion authority. Said another way, while the assigned HQE deputy attorney general is statutorily
au ihorized and rcquin:d to direct the assigned investigator in the accumulation of the required evidence, he or she does
District
not actually supervise the: investigator which, instead, is the respons ibility of the supervising investigator in the
Office. Consistent with HQE's position, in 2008 , Government Code section 12529.~ was amended to clarify that the
investigator works under " the direction but not lhe supervision" of the assigned HQE deputy attorney general.
4J

44

Gov. Code, § 12529.6., subd. (a), as added by Stats. 2005 , c. 674 (S.B- 231).
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c~nvincing evidence to a reasonable certainty.45 In exercising that responsibility, whenever
an HQE deputy attorney general concludes that an investigation has not produced clear and
convincing evidence of any v.iolation of the Medical Practice Act, he/she issues a
memorandum declining to accept the case and directs that the investigation be closed. This
cannot be a shared responsibility between the assigned investigator and the HQE deputy
attorney general. Rather, it is a legal determination, made as part of the practice of law
which only a member of the State Bar of California can make, and part ofHQE's oversight
r9Ie over Medical Board investigations to ensure that only meritorious cases are filed. The
prevention of unwarranted investigations and prosecutions is an important part ofHOE's
oversight role which is especially important today, since many of the Medical Board's new
investigators lack significant experience in the investigation of Medical Board cases.
Apparently, without recognizing the foregoing, the Frank Report suggests that " the statutes
governing Vertical Enforcement [be amended] to clarify the Medical Board's [investigators]
sole authority to determine whether to continue an investigation."46 The only manner by
which that could be accomplished would be for the Legislature to overhaul the various
statutes that currently govern the investigation and prosecution of Medical Board cases, and
return the primary responsibility for investigations of allegations of misconduct by
physicians and surgeons to the Medical Board investigators.
Additionally, the Frank Report also recommends that "independent panels [be established]
to review all requests for supplemental investigations and all decline to file cases.'"' 7 It is
further recommended that the Chief of Enforcement and HQE Senior Assistant Attorney
Gerieral be "advise[d] ... as to the results of their review, including recommended
disposition of the matter."48 Again, this recommendation does not recognize that the legal
determination that further evidence is required in order to properly evaluate a case, and the
legal determination declining to file charges where not warranted by the evidence cannot be
a shared responsibility between HQE and the Medical Board investigators. Rather, such
legal determinations constitute the practice oflaw which only a member of the State Bar of
California can ·make, and are a part ofHQE's oversight role over Medical Board
investigations to ensure that only meritorious cases are filed.
Finally, the Frank Report recommends the creation of a "new ·BQES Services Monitor'' to,
among other things, "continuously monitor and evaluate HQE's performance and costs,
resolve co•n flicts that arise between the agencies, and prepare and provide regular reports to .
the Executive Management, the Medical Board, and oversight and control agencies. " 49
◄5

Ettinger v. Buard oflvfedica/ Quality Assurance (1982) 135 Cal.App.3d 853, 856 [holding that "the proper standard
of proof in an administrative hearing to revoke or suspend a doctor's license should be clear and convincing proof ro a
reasonable certainty and not a mere preponderance ofrh~ evidence." (Italics original)] .)

46

Frank Report I, at p . X-7_; Frank Report II, at p : X -2; Frank Report III, at ·p. X-2.

47

Frank Report I, at ES-3 ; Frank Report Il, at p . VU- J 7; Frank Report

48

Frank Report I , at ES-3 ; Frank Report II, atp. Vll-17; Frank Report ill, at p . VII-21.

49

Frank Report I, at p . ES-4; Frank Report II, alp. X-5 ; Frank Report ill, at p . X -5.
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However, both HQE and the Medical Board have already _developed policies and procedures
for the timely resolution· of any conflicts that may arise.50 More importantly, as.HQE's
Senior Assistant Attorney General, it continues to be my responsibility within the
Department of Justice to monitor -and evaluate HQE ' s performance. Accordingly, issues,
questions or concerns regarding the performance of any HQE deputy attorney general have
been, and should continue to be, brought to my immediate attention for investigation and
resolution.
6. The Frank Report Does Not Mention or Assess, the Sie:nificant Travel Burden Placed on
HOE Deputy Attorneys General Under the VE Program
In 2005, Senate Bill 231 (Figueroa) originally contemplated the transfer of Medical Board
investigators to Office of the Attorney General which would, in turn, would have brought
about a consolidation of the investigators and HQE deputy attorneys general in the same
offices in many parts of the state. However, the contemplated transfer of investi.gators to the
Attorney General' s Office never happened and, instead, both the Medical Board and HQE
were left to implement the VE profam with their respective personnel located in offices
remotely located from each other. 5
Originally, in late 2005/early 2006, it was agreed that both the Medical Board and HQE
wou1d share thetrave1 burden created by the VE program. Under this agreement,
inv:estigators would travel to the Office of the Attorney General, as necessary, and HQE
deputy attorneys general would travel to the District Office, as necessary. Unfortunately ,
since the very beginning of the program, the lTavel burden has fallen .almost entirely on
I-IQE deputy attorneys general who are required to travel to District Offices to meet \.\'1th
investigators, review evidence, participate in witness and subject interviews, and complete a
myriad of other tasks and responsibilitie s.+
To illustrate the extent of tb.e significant travel burden placed on HQE under the VE
program, the following table lists the distance (in miles), driving time (in minutes), and cost
per hour (based on a per .hour cost of $170.00) for travel by HQE deputy attorneys general
from the Office oftbe Attorney General :in Los Angeles to each of the :five Medical Board
District Of.fices within its geographical area of-responsibil ity. 52 .

so See Vertical Prosecution Manual (Second Edition, November 2006) .at Section XXIl, page 12, entitled
"Disagreements. " .
Recognizing the geographical obstacles, the Legislature has mandated that " [t)he Medical Board shall . .. [c]stablish
an implement a plan to locate its enforcement staff and the staff of the Health Quality Enforcemtnt Section in· the same
offices, as appropriate, in order to carry out the intent of the vertical enforcement and prosecution model." (Gov. Code,
§ 12529.6, subd. (c)(3).)

SI

Distances and times are based on data obtained from http://'www.mapq uesLcom on August 9, 20 I 0. The cost per
hour for attorney services set by the Department of Justice for the fiscal year 2009/10 is $170.00. (DOJ Administrdtive
Bulletin No . 09-25, issued June 26, 2009.)

5~
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Destination: M.BC
Distric~ Office

T rave IB,v OffiICC oft lC Attorney G cneral
Cost of Attorney Time
Round trip driv~ng
Round trip distance
for One Round Trip
time (minutes)
{miles)

Valencia

77.8

90

S255

Glendale

22.48

32

$90.67

Diamond Bar

53.16

66

Sl87

Cerritos

41.04

56

S158.67

71.7

88

$249.33

Tustin

In order to -save attorney hours, improve efficiency, and significantly reduce travel eosts to

the Medical Board, HQE has previously proposed the following solution to the geographical
obstacles created by the VE program. In HQE's response to the Medical Board's 2009
Report to the Governor and Legislature, we recommended :
"Video Conferencing: Under the VE Model, HQE bas assumed the burden
of the majority of required travel statewide between the various Attorney
General's Offices and MBC qistrict offices. As a result, DAGs spend
hundreds ofhours a year traveling on California freeways in order to confer
with investigators, review documents and attend interviews. Implementatio n
of a video conferencing network statewide would eliminate the necessity of
some of this required travel, reduce the number of attorney hours expended
driving rather than performing legal work, provide a convenient method for
investigators and DAGs to readily confer when more th~ a simple telephone
call is required and, from an environmental standpoint, would reduce the
negative impact such travel places on the environment overall. HQE
recommends that HQE and MBC work together to implement a video
conferencing network statewide to further improve the VE program." 53
To date, HQE's video conferencing recommendati on has not been accepted by the Medical
Board. H QE recommends that the Medical Board consider accepting this recommendati on,
especially if no reasonable alternative presents itself.

Response of the Health Quality Enforcement Sectio~ to the Medical Board of California's Report to the Governor
and Legislature (Second Draft 6-7-09), at p . 2 .

53
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7 . The.Frank Report's Allegation of "Potential Overcharges" by HOE is Unsupported by
Evidence. and Raised Outside of the Established Procedure and Appropriat e Forum for
Addressing Such Questions, Concerns and Issues
The Frank Report claims to nave "id.e ntified potential internal control issues i'nvolvin~
HQES' billings to the Medical Board, and potential overcharges for HQES services." 4 The
"evidence" for this serious allegation appears to be the Frank Report's identincation of"two
(2) cases in which HQE Attorneys appear to have misreported a significant portion oftheir
time during 2008/09." 55 In both cases, the "evidence" consisted, in part, of a Medical Board
supervising investigator ex.pressing his/her opinion to Mr. Frank that "the time charges
appeared to be significantly overstated."'.5 6 It hardly seems necessary to state that the
opinions of supervising investigators, one of whom has admitted "that she didn ' t have
complete knowledge of other activities in which the Lead Prosecutor might have been
involved during these periods," is not the type of evidence that responsible persons rely
upon to make such a serious allegation. Also, in one of the two cases, an HQE Supervising
Deputy Attorney General offered to research the issue for Mr. Frank "and provide additional
information that would account for all the time charged ." 57 How ev:er, Mr. Frank declined to
ask for that research "because further investigation of tbis issue was outside of the scope of
·
our assessment. " 58
Notwithstanding the lack of evidence to support such a serious allegation, the Frank Report
nevertheless states that "during 2008/09, and possibly in some _prior years and subsequently,
the.Medical Board may have been charged for some time that was not spent on Medical
Board matters."'.5 9
Historically, any questions, concerns or inquiries regarding the billing of any HQE deputy
attorney general has been brought to my attention by th~ Executive Director or Chief of
Enforcement. The precise billing(s) that are under examination are identified and the matter
is referred to the appropriate Supervising Deputy Attorney General .to investigate the matter,
review the case fi1e, evaluate the bil1ing, and report back to me. Once all the appropriate
information has been gathered, and a determination has been made whether any adjustment
is .required, I contact the Executive Director or Chief of Enforcement to report my findings
and the matter is appropriately resolved, with or without an adjustment to the identified
54

Frank Report I, at p . ill-I; Frank Report II, at p. III-4; Frank Report III, at p. III-4 .

55

Frank Report I, at p. III-8.

56

Frank Repon I, at p. I II-9.

51

F rank Rcpon I, ut p . 111-9 .

Frank Repon I, at p. lll-9 . It is difficult to understand how alleging potential overcharges co the Medical Board by
HQE basi::d on two cases i s within the scope of tbc Frank Report's asscs!.'Itlent bul, at the same time, receiving
additional inform~tion in one of those cases that would account for all the time charged is nol.
5~

59

Frank Report I, at p . lll-13 .
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billing. This process, which has been used success.fully for years, continues to be the
established procedure and the appropriate forum to address any billing questions, concerns
or inquiries .60 Indeed, the present executive director recently availed herself of this
procedure to discuss and resolve a billing matter.
The speculation of "potential overcharges" by HQE contained in the Frank Report is both .
unfounded and inappropriatel y raised outside the established procedure and appropriate
forum for addressing billing questions, concerns or inquiries. Accordingly, HQE requests
that it be withdrawn from the Frank Report and, if there are any questions, concerns or
inquires regarding any billing by any member of HQE, such matters should be brought to
my immediate attention for investigation and res·olution.
Lastly, it should be noted that, each month, the Case Management Section of the Division of
Administrative Services of the Office of the Attorney General provides each HQE
Supervising Deputy Attorney .General with a report regarding the billing of each HQE
deputy attorneys general under his or her supervision. Supervising Deputy Attorneys
General are expected to review those billings in order to ensure appropriate billing.
According to the Frank Report, surprisingly, HQE's monthly billings to the Medical Board
''are not reviewed bg; Medical Board staff, except at an aggregate level as needed for budget
tracking purposes." 1 HQE urges Medical Board staff to review I-IQE's monthly billing and,
if there are any questions, concerns or inquiries regarding any of those billings, to bring the
matter to my immediate attention in the appropriate forum for investigation and resolution.
1n conclusion, in the section above, HQE identified and addressed some of the flaws in the

Frank Report, explaining how some of its key findings, conclusions and recommendati ons are
incorrect as a matter of fact, law or both. Turning now from the Frank Report, in the following
section, HQE will present an accurate picture of "Physician Discipline under the Vertical
Enforcement Program" for the years of 2005 through 2009, based on the reliable statistical
infonnation contained in the ProLaw database.
.IL

Physician Discipline under the Vertical Enforcement Program

rn·order to assess the actual state of physician discipline in California for the period of 2005

through 2009, jt is important to first identify the key statistical measures that will provide the most
accurate assessment, and then present those statistical measures in a format that the reader can
quickly and easily review to obtain the necessary information. Accordingly, HQE's report to the
Medical Board on the state of physician ·discipline in California for the period of 2005 through 2009
will present statistical information on the following five key statistical measures :

This is the same process urilized by Dave Thornton,
·
to address billing questions.

60

61

il:1

his capacity as Chief pf 'E nforcement and Executive Din:ctor,.

Frank.Report l, atp. 111-13.
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I.

2.
3:

Average number of days from date of receipt of complaint at the Medical Board
District Office to the date the investigation is closed, either for insufficiency of
evidence, or because the case has been accepted for prosecution;
Average number of days from the date the case is· accepted by HQE for
prosecution to the date the accusation is sent to the Medical Board for filing;
A veragc number of days from the date the case is accepted for prosecution by
HQE to the date the case is ultimately resolved at the administrative level, either
by way of a stipulated settlemci1t decision following litigation;
Average number of days from date ofreceipt of complaint at the Medical Board
District Office to the date the case is ultimately resolved at the administrative
level by stipulated settlement or decision; and
Disciplinary outcomes under the VE Program.

or

4.

5.

The first key statistical measure is the average number of days from date of receipt of
complaint at the Medical Board District Offi_c e to the date the investigation is closed, either for
insufficiency of evidence, or because the case has been accepted for prosecution. This statistical
. ---measure .allows .the.Medical Bo.ar.d.to.accuratel;y. de.tennine _the_ov_e_n ill kn.,gth of time it has_taken for
the Medical Board's Enforcement Program to complete investigations from the date the consumer
complaint is first received at the District Office to the date the investigation is closed or accepted
for prosecution for all Medical Board cases from 2005 to 2009.
. d nt D'1stnct Offiice " to "Matter Cl osc d"
. avs fr om "Rece1ve
Avernee1N um ber ofD
Calendar Year
· Statewide

2006

2007

2008

2009

430.55

419.12

392.66

259.60

This first key statistical measure shows that, since implementatio n of the VE program
on Jan nary 1, 200.6, to the end of the calendar year 2009, there has been. an overall 3 9.?%_statewide
reduction in the average number of days from date of receipt of complaint at the Medical Board
District Office to the date the investigation is closed, either for insufficiency of evidence, or because
the case has been accepted for prosecution. 62
The second key statistical measure is the average number of days from the date the case is
accepted by HQE for prosecution to the date the accusation is sent to the Medical Board for filing.
This statistical measure a11ows the Medical Board to assess how long it has taken HQE, statewide,
to prepare proposed accusations for the period of 2005 to 2009 .

62 Tht: methodology utilized for this first key statistical mc.asurc is 11s follows: Using the "Opened" date in Prolaw for
each year, average number of days was calculated from the dale the consumer complaint was "Received at District
Office" to the date "Matter Closed." "Matter Closed" included cases that were: (1) Closed: No Violation; (2) Closed:
Insufficient Evidence; (3) Accepted for Prosecution; or (4) Citation.or PLR issued. The following cases were omitted·
from rhe calculations above: (I) Closed: pending criminal resolution; (2) Closed: subject entered into Diversion; (3)
Closed: unlicensed individual ; (4) Closed: statute of limitations expired; and Non-MBC cases. Calculations were done
using matters that had been resolved.
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Average Number of Days from ••Accepted for Prosecution" to ••Pleading Sent"
OnlLY
.
A ccusanons
Calendar Year

2005

2006

2007

2008

2009

Los Angeles

76.98

106.2

87,74

48.28

60.42

San Diego

97.3

89.4

59.67

72.63

50.55

Sacramento

64 .53

82.77

56.64

89

104.5

San Francisco

39.53

35.44

27.91

44.71

36.48

Statewide

69.79

75.36

54.87

58.5

53.19

As the above chart shows, since implementa tion of the VE program on January I, 2006,
through the end of the calendar year 2009, HQE has reduced its overall average filing time from
69.79 days to 53.19 days. This represents an overa1124% statewide reduction in filing times since
.
implementa tion of the VE program. 63
"'When cases that" involve a combined Accusation /Petition to Revoke Probation are reviewed
for the period of2005 through 2009, the statistical improveme nt is even greater.
Average Number of Days from."Accep ted for Prosecution" to "Pleading Sent"
I
;\ ccusa ti011S IP Ctiti ons to R evo. ke P ro b a t·10n 0 nay
2005

2006

2007

2008

2009

120

88.5

68 .5

55.33

69.4.3

San Diego

61.54

93.67

104.4

23

25

Sacramento

137

131.5

22

19

49 .5

8

33

2

55.4

18 .75

88.44

95.07

68.5

40.93

42.63

Calendar Year

Los Angeles

San Francisco

Statewide

When cases that involve Accusation s only are combined with the cases involving
Accusation s/Petitions· tci Revoke Probation for the period of 2005 through 2009, the statistical
improveme nt is likewise _clearly shown.

The methodology utilized for this second key statistical measure is as follows: Using the "Opened" date in Prolaw
the
for each year, the average number of days was calculated from the date the c:ase was "Accepted for Prosecution" to
· dale "l>Jeading Sent'' to the Medical Board for filing. Administrativ e cases that were initially "Accepted for
Prosecution," only to be reviewed and returned to the Medical Board District Office for additional investigation, have
be-en calculated separately deletiI1gthe time period of investigation . The cases re'flccted in the chan include out-of-stare
discipline cases. Calculations were done using matters that had been resolved.
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Average Number of Days from "Accepted for Prosecution" to "Pleading Sent"
Accusations aod Accusations/Petitions to Revoke Probation Combined
Calendar Year

2005

2006

2007

2008

2009

Statewide

71.54

76.51

55.47

57.S

52.45

Finally, when al] of the various types of administrative cases are combined for the period of
2005 t11rough 2009, the statistical improvement is again clearly shown. 64 .
Avenige Number of Da-ys from "Accepted for Prosecution" to "Pleading Sent"
All Administrati"e Matters
2009
2008
2007
2006
2005
Calendar Year
· Los Angeles

72.7

97.8

76 .95

45.11

54

San Diego

87.5

85.83

65.92

63.52

47.27

Sacrnmcnto

65

73.75

46 .65

80 . 15

88.56

San Francisco

39

33.39

26.81

45.65

35.46

67.5

71.03

54.28

54.7

49.48

St:1tewide

The following third key statistical measure is the average number of days from the date
the case is accepted for prosecution by HQE to the date the case is ultimately resolved at the
administrative level, either by way of a stipulated settlement or decision follo';Ving litigation. This
statistical. measure allows the Medical Board to accurately detem1ine the overall length oftime .it
has taken HQE to complete the prose_cution of physician discipline cases at the adroinistr?,tive level,
·
statewide, from 2005 to 2009.
Average Number of Days from "Accepted for i>rosecntion" to "Decision Signed by Client"
. Accusations and Accusatioris/Petitions to Revoke Probation

Calendar Y car
Statewid e

2005

2006

2007

2008

2009

496.82

455.22

403.61

341.51

263.90

As the above chart clearly shows, since implementation or the VE program on January 1,
2006, through the end of the calendar year 2009, there has been an ovcrall 47% statewide reduction
in the length oftime it has taken to complete and entire investigation and, if warranted by the
evidence, tl1e entire administrative disciplinary process, for all Medical Board cases from 2005 to
.
2009.65
The administrative matters included in this calculation include the following: (1) Interim Order of Suspension cases;
(2) Peual Code Section 23 appearances; (3) Business and Professions Code section 820 cases; (4) Petitions to Compel
Com,pclcncy Exanunalion cases; (5) Accusation cases; (6) Accusation and Petition to Revoke Probation cases; (7)
Petitions to Revoke Probation cases; and (8) Statement oflssucs cases . Automatic suspension orders were not included
in this calculation. Calculations were done using matters that had been resolved.

6'l

The methodology utilized for this third key statistical measure is as follows : Using the "Opened" daie in Prolaw for
each year, the average number of days was calculated from date the case was "Accepted for Prosecution" lo the date
"Decision Signed by Client." Every effort was made to delete duplicate cases and multiple administrative matters t:hai
wcrc ·consolidatcd into one Decision signed by the 'Client. In addition, administrative cases that were initially "Accepted
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TI1e fourth key statistieai measure is average number of days from date of receipt of

complaint at the Medical Board District Office to the date the case is ultimately resolved at the
administrative level by stipulated settlement or decision. This statistical measure allows the
Medical Board to accurately determine the overall length of time it has taken to complete the entire
investigation and, .ifwarranted by the evidence, th~ entire administrative disciplinary process for all
Medical Board cases from 2006 to 20.09. ·
Average Number of Days from "Received at District Office" to "Decision Signed by Client
Accusations and Accusations/Pet itions to Revoke 'P robation
2009
2008
2007
2006
Calendar Year
795.47

906.57

Statewide

586.65

327.38

As this statistical measure demonstrates, since implementatio n of the VE ·program, there has
been a 63.88% overall reduction in the overall length of time it has taken to complete the entire
investigation and administrative disciplinary process for all Medical Board cases from 2006 to
.
2009 .66
Finally, any assessment of the state of physician discipline in California necessarily requires
an examination of disciplinary outcomes . Under the Medical Practice Act, disciplinary outcomes
range from the most severe - outright revocation· or surrender of licensure - to revocation stayed
with a period of probation - and finally to lowest level of post-accusatio n discipline, a public
reprimand with or without educational courses. The following statistical measure allows the
Medjcal Board to accurately determine the overall effectiveness of the VE program in obtaining the
most severe disciplinary penalties, outright revocation, license surrenders, and revocation, stayed,
with probation.
Calendar Year

.
D'JSCJPline"
.
. "S er1ous
A ccusations R esu1tinrr in
2008
2007
2006

Los Angeles

65.6%

68.1%

72.7%

82.4%

Sncrumento

61.0%

72.7%

64.0%

75.0%

San Francisco

65.4%

61.3%

54.5% ·

80.0%

San .Diego

59.3%

50.9%

72.3%

64.3%

State total

62'. 7%

61.1%

67.1%

73.5%

· 2009

for Prosecur.ion," only to be reviewed and returned to the M-cdical Board District Office for additional invcstigario11,
have been calculated separately deleting the time period of:investigation. The calculations for this statistical measure
include out-of-srate discipline cases . Calculations were done using matters that had been resolved.
The methodology utilized for this fourth key statistical measure is as follows : Using the "Opened" cl.ate in Prolaw
for each year, the average number of days was calculated froni date the consumer complaint was "Received at District
Office" to the date "Decision Signed by Client." For multiple investigarion matters resulting in a single administrative
matter (by amendment to the existing Accusation and/or Accusation/Petiti on. to Revoke Probation), the: earliest.date
"Received al District Office" was used. The calculations used for this statistical measure include matters investigated
under the VE program. Calculations were done using matters that bad been Tesolved.
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Significantly, during the past two years, imposition of the most serious disciplinary action in
cases handled by HQE - Los Angeles, where attomeys presently have greater involvement during
the inv·e stigation stage, has increased 14.3%. This statistic, standing alone, undermines a central
premise of the Frank Report, namely, that greater attorney involvement under th~ VE program bas
not translated into greater public protection. As this final statistical measure clearly demonstrates,
since implementation of the VE program, imposition of the most severe disciplinary outcomes has
increased 10.8% statewide from the pre-VE time period, with the resulting increase in public
·
·
protection.67
ln conclusion., notwithstanding the problems that continue to plague the Medical Board's
Enforcement Program, implementation of the VE program has resulted in overall.improveme nts in
the four key statistical measures that provide the most accurate picture of the state of physician
discipline in California. Disciplinary outcomes ·over the same time period have significantly
improved as well.
While the VE program continues .to represent a vast improvement over the prior "DeputyIn-The-Distri ct-Office" Program, there .is still nevertheless room for further improvement. In the
next and final section of this response, HQE will report on the significant steps it has already taken
in its continuing efforts to farther improve its own performance, and also present its
recommendations on important additional ways that the VE program can be fmiher improved.
III .

Important Steps HOE h tls taken to Improve its own .P erformance, and Recommendations
on How the Medical Board's Enforcement Program Can be Further Improved

The staff of HQE - Los'Angeles presently consists of twenty-two deputy attorneys general,
and two supervising deputy attorneys general. It is by far the largest section in HQE
paralegal,
one
increase the efficiency and productivity ofHQE - Los Angeles, and further
order
In
statewide.
of legal services provided to the Medical Board by that office, a third
quality
the
improve
supervising deputy attorney general position has been transferred from HQE - San D·i ego to HQE Los Angeles. That new position has been advertised, applications have been accepted, and it is
anticipated t:hat interviews will be conducted in the near future .
HQE has also recently publis hed its new "HQE Section Manual" for use by all staff-in HQE
statewide. While the manual will not be disseminated outside the Office of the Attorney General, in
summary, it provides all HQE staff with a comprehensive set of policies and procedures that govern
the 'legal work of the section, along with departmental policies and procedures, and will also be a
vah1able training resources for new deputy attomeys general who join the section in the future. lt is
anticipated that the new "HQE Section Manual" will also help to further promote uniformity in the
handling of various legal issues by HQE staff statewide as well.
Tht: methodology util-aed to calculate se{·ious discipline is as foll~,vs: "Serious discipline" is defined as: (1) outright
revocation of liccnsu.re; (2) surrender' oflicensure; and (3) revocation of licensurc, stayed, with a period of probation of
at least one year. Using the "Opened" dale in ProLaw for each calendar year, "serious discipline" was calculated using
the above definition. In calculating each outcome, cases that were "declined to prosecute" and cases thm did not reach
a11 administrative outcome (i.e ., Accusations filed but wailing administrative hearing) were omitted from the
calculations. Out-of-state discipline cases were also omitted from the calculations.

1' 1
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In addition to these important steps that HQE has taken to improve its own performance, the
following are HQE's recommendations on important ways that the VE program can be further
improved to address some of the long-standing, systemic problems within the Medical Board's
Enforcement Program.

· 1. Consider Entering into an Interagency Contract "for the Attorney General's Office to
Provide the Medical Board with Investigative Services
The inability of the Medical Board to rctairi experienced investigators is a welldocumented, longstanding problem that predates implementation of the VE program.
As of 2009, the investigator vacancy rate was 16%. That unacceptably high vacancy
rate, together with the high rate of investigator turnover, continues to seriously
undermine the VE program. Permitting the Attorney General's Office to provide
investigative services to the Medical Board would help to r:esolve the principal reason
undermining the Medical Board's Enforcement Program's ability to complete
investigations on a timely basis by providing trained, experienced investigators to
compliment the job currently being performed by Medical Bqard investigators. For this
reas·o n, the HQE strongly recommends that the Medical Board consider entering into an
interagency contract for-the Attorney General's Office to provide investigative services
to the Board, in addition to the legal services it currently provides. Funds that would
otherwise be used by the Medical Board to pay the salaries of the currently vacant
investigator positions could be used for this purpose.
2. Take Concrete Steps to Improve the Medical Board's Expert Reviewer Program
Earlier this year, the Medical Board established the Enforcement Committee and one of
its goals is to enhance the expert reviewer training program. The committee should
consider developing an outreach program to attract more qualified expert reviewers to
participate in its Expert Reviewer Program. The committee should ' also c9nsider
reinstating its prior procedure under which prospective experts were actµally
interviewed to review their.qualifications and to determine whether, in addition to
meeting the minimum requirements, they are sufficient1y qualified to serve as an expert
in the Expert Reviewer Program. The Medical Board should also accept HQE's offer to
have a Supervising Deputy Attorney General participate on the interview panel as well.
Consideration should also be given to increasing the compensation ( currently set at $150.
per hour for case review/consultation and $200 for providing expert testimony) in order
to attract more qualified expert reviewers. Simply stated, a physician should not have to .
suffer an economic penalty for agreeing to participate as a Medical Board expert.
FinalJy, before they are assigned to review any case, physicians accepted by the Medical
Board's Expert Reviewer Program should be required to attend a comprehensive
training conference to be conducted, in part, by HQE in order to ensure that they are
adequately trained and prepared to fulfill their duties and responsibilities as an expert for
the Medical Board.
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3. Increase Medical Consultant Availability in the District Ofiiccs
The unavailability of medical consult.ants in the District Offices continues to be one of
the leading causes for investigation completion delays. 111e Medical Board should take
immediate steps to significantly increase medical consultant availability in the Di.strict
Offices in order to reduce these continuing delays.
4. Utilize Video Conferencing to Reduce Required Travel Under the VE Program
Under the VE pro gr.am, HQE has assumed the burden of the majority of required travel
statewide between the various Attorney General's offices and Medical Board Distri ct
Offices . As a result, HQE deputy attorneys general spend hundreds ofhours a year
traveling on Califomia freeways in order to confer w ith investigators, review documents
and attend interviews. This travel burden should be shared equally between HQE and
the Medical Board's Enforcement Progrnm, especially since the Board provides
investigators with motor vehicles to use for all required travel. In addition,
implementation of a video conferencing network statewide would eliminate the
necessity of some of this required travel, reduce. the number of attorney hours expended
driving rather than performing legal work, and provide a convenient method for
investigators and deputy attorneys general to readily confer when more than a simple .
te1cphone call is required. From an environmental standpoint, it ·would a1so reduce the
negative impact suc11 travel places on the environment overall. HQE recommends that
HQE and the Medicai Board work together to implement a video conferencing network
·
statewide to further improve the VE program.
5. Foster an Environment of Cooperation and Support for the VE p;·ogrnm within the
Medical Board' s Enforcement Program
In some areas of the state, the VE program is working well, with HQE deputy attorneys
general and Medical Board .investigators working cooperatiyely and productively, and
investigations and prosecutions being completed expeditiously. In other parts of the
state, hosvever, the program is not working as well as it could. However, the Frank
Report's statement that "[t]here is a high leve] of conflict between Medical Board and
HQE management and staff throughout much of the State" (Frank Report 1, at p. X-6;
Frank Report 11, at p. X-1) is an overstatement of the occasional disagreements that have
arisen under the VE program. In Frank Report HI, this statement was revised to state
that: "[c]onflicts have arisen among Board and HQES at an levels throughout the state,
but particularly in the Los Angeles region. Conversely, in some offices, staff is
respectful of each other's roles in the process and there is greater productivity." (Frank
Report III, at p . X-1 .) The importance of courtesy and cooperation "vhich, in turn,
fosters greater teamwork and productivity, has already been addres::;ed and emphasized
by both HQE and the Medical Board in the Joint Vertical Enforcement Guidelines
(JVEG) (First Edition, April 2008). (See JVEG, Section 1d, p. 8, entitled "Courtesy and
Cooperation.")
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It is important to recognize that at any given time there are over one thousand
investigations or cases in which deputy attorneys general and Medical Board
investigators are collaborating. It is also important to understand that only a handful of
disputes arise each year and that all of these disputes are resolved either informally or by
the dispute resolution process set forth in the Vertical Enforcement Manual. Indeed, over
the twelve months, the number of conflicts requiring the fonnal dispute resolution
process has almost been completely eliminated.
HQE and Medical Board's Enforcement Program should renew their efforts to achieve
consistency and uniform implementation of the VE pr~gram in all of its District Offices
statewide. By fostering an environment of cooperation and support for the VE program
within the Medical Board's Enforcement Program, the Medical Board would send a
strong signal that it supports the program and fully expects that all those within its
Enforcement Program do the same.

In conclusion, thank you for the opportunity to review the Frank Report, as well as the
opportunity for HQE to present its comprehensive report entitled "Physician Discipline Under the
Vertica~ Enforcement Program." HQE looks forward to working with the Medical Board to further
improve the VE program assist the Medical Board to reduce hwestigation -c ompletion delays, and
implemqnt much needed ·improvements to its Enforcement Program.
Sinc~ry,

·

__

L~/~

CARLOS ·RAMIB.EZ
Senior Assistant Attorney General
For

cc:

EDMUND G. BROWN JR.
·Attorney General

David C. Chaney
Chief Assistant Attorney General
Civil La:w Division
Los Angeles
Linda Whitney
Executive Director
Medical Board of California
Sacramento
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ABBREVIATIONS

AG

Office of Attorney General

ALJ

Administrative Law Judge

Board

Medical Board of California

BreEZe

Department of Consumer Affairs’ new computer system

BCP

Budget Change Proposal

CAS

Consumer Affairs System (current computer system)

CCU

Central Complaint Unit

CMA

California Medical Association

CPEI

Consumer Protection Enforcement Initiative

DAG

Deputy Attorney General

DCA

Department of Consumer Affairs

DCU

Discipline Coordination Unit

DEA

Drug Enforcement Agency

DOJ

Department of Justice

FY

Fiscal Year

GC

Government Code

HQE

Health Quality Enforcement Section

HQES

Health Quality Enforcement Section

MBC

Medical Board of California

Monitor

Enforcement Program Monitor

PDAG

Primary Deputy Attorney General

PY

Personnel Year

SDAG

Senior Deputy Attorney General

VE

Vertical Enforcement and Prosecution

VE/P

Vertical Enforcement and Prosecution

Vertical Prosecution

Vertical Enforcement and Prosecution

VPM

Vertical Enforcement and Prosecution Manual
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